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There  are  two  cases  in  this  volume  of  which  the  import- 
ance has  rather  increased  in  our  own  time.  In  Stevenson  v. 
Neumham  it  was  laid  down  by  the  Exchequer  Chamber  (at 
p.  537)  that  ^'  an  act  which  does  not  amount  to  a  legal  injury 
cannot  be  actionable  because  it  is  done  with  a  bad  intent "  ; 
in  other  words,  does  not  become  actionable  because  a  pleader 
avers  that  it  was  done  ^'  maliciously  "  and  a  jury  is  induced 
to  find  that  it  was  so  in  fact.  This  rule  was  conclusively 
affirmed  by  the  House  of  Lords  in  the  well  known  case  of 
Allen  V.  Flood  [1898]  A.  C.  1.  At  the  time  it  was  supposed 
by  many  learned  persons  that  the  last-named  decision  went 
farther,  but  since  the  later  judgments  of  the  House  of  Lords 
and  the  Court  of  Appeal  in  other  equally  well  known  cases  it 
does  not  seem  that  any  wider  general  proposition  can  be 
founded  upon  it.  So  far  as  it  goes,  however,  there  can  be 
no  higher  authority  than  that  of  a  considered  judgment  of 
the  Exchequer  Chamber  approved  by  the  House  of  Lords. 
The  German  Civil  Code,  art.  226,  disallows  the  exercise  of 
rights  when  the  only  possible  purpose  is  to  harm  another 
(Die  Anstibung  eines  Bechtes  ist  unzulassig,  wenn  sie  nur 
den  Zweck  haben  kann,  einem  Anderen  Schadenzuzufligen). 
As  the  injurious  intent  must  not  only  be  found  as  a  fact,  but 
it  must  be  found  that  no  other  intent  will  explain  the  act  in 
question,  it  would  seem  that  the  practical  scope  of  the  enact- 
ment is  rather  to  check  the  imreasonable  and  vexatious  use 
of  contractual  rights  than  to  encourage  speculative  claims 
for  wrongs.  Cp.  E.  J.  Schuster,  Principles  of  German  Civil 
Law,  pp.  68,  244. 

Evans  v.  Edmonds^  p.  732,  settled,  if  it  was  really  not 
settled  before,  that  if  a  man  will  make  positive  assertions  as 
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to  matters  of  which  he  has  no  knowledge 'or  belief,  and  they 
turn  out  false,  he  is  no  less  responsible  than  if  he  had  known 
that  they  were  false.  In  our  own  time  the  Court  of  Appeal 
wished  to  extend  this'  rule  to  assertions  made  with  some  sort 
of  belief  in  their  truth,  but  without  any  sort  of  reasonable 
ground  for  so  believing,  but  the  House  of  Lords  refused  to 
do  so :  Derry  v.  Peek^  14  App.  Ca.  337.  In  other  words, 
the  grossest  lack  of  diligence  and  competence  in  informing 
oneself  about  that  which  one  undertakes  to  assert  as  fact 
may  be  evidence  of  bad  faith,  but  is  evidence  only.  The 
rule  finally  laid  down  by  the  House  of  Lords  for  England 
does  not  appear  to  be  unanimously  received  in  other 
jurisdictions  under  the  Common  Law.  Some  American 
decisions  of  very  high  authority  seem  inconsistent,  at  any 
rate,  with  full  acceptance  of  it. 

In  CheveUy  v.  Fuller^  p.  465,  the  Court  of  Common  Pleas 
had  to  give  a  County  Court  Judge  a  somewhat  elementary 
lesson  in  the  law  of  contract  and  evidence.  But  professional 
tradition  has  preserved  traces  of  a  time  in  the  infancy  of  the 
modem  County  Courts  when  it  was  supposed  that  they  were 
intended  to  administer  natural  justice.  In  Berkeley  v. 
Elderkin^  p.  405,  a  too  astute  suitor  was  properly  checked 
in  his  attempt  to  bring  an  action  in  the  superior  Court  on  a 
County  Court  judgment. 

Wenman  v.  Ash^  p.  761,  deals  with  a  curious  little  point 
in  the  law  of  defamation.  A  man  and  his  wife  are  not  one 
person  (as  Maule  J.  put  it)  for  the  purpose  of  allowing  the 
husband  to  be  slandered  to  the  wife  with  impunity.  At 
p.  815  will  be  found  a  more  than  justified  sceptical  remark 
of  the  same  learned  judge,  when  coimsel  adorned  his  argu- 
ment with  a  quotation  from  Powell  on  Devises  about  the 
supposed  "  power  of  devising  land  among  the  Saxons.'*  We 
now  know  that  the  power  of  that  kind  sometimes  exercised 
by  holders  of  book-land  was  a  power  in  the  strictest  con- 
veyancing sense,  a  special  power  conferred  by  the  terms  of 
the  original  charter ;  and  we  may  shrewdly  suspect  that  local 
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usages  to  devise  land  in  the  Middle  Ages  are  referable  in  like 
manner  not  to  ancient  popular  custom  but  to  royal  grants  of 
franchises  and  immunities.  During  the  greater  part  of  the 
thirteenth  century  it  was  a  current  opinion  that  apt  words 
in  a  feoffment  in  fee  simple  might  confer  power  to  dispose 
of  the  land  by  will.  "Cuicunque  dare  vel  etiam  legare 
Yoluerit "  is  not  an  uncommon  form  in  the  habendum.  All 
this  tells  us  nothing  of  Anglo-Saxon  customary  law.  The 
probability  is  that  alienation  of  land  held  under  that  law 
was  difficult  enough  even  inter  vivos. 
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the  head  of  each  case,  and  references  to  the  same  pacing  are 
continued  in  the  margin  of  the  text. 
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IN  THE  QUEEN'S  BENCH. 


In  re  ETIENNE  BAREONET  and  EDMOND  ALLAIN.       wz 

A'ot.  3. 
(1  El.  &  Bl.  I— 11 ;  S.  a  22  L.  J.  M.  C.  25;  Deais.  C.  C.  61 ;  17  Jur.  184.  

[Criminal  practice :  8e«  1  B.  B.  Preface  x.] 


COBBETT  V.  HUDSON.  I862. 

(I  El.  &  Bl.  11—13;  a  C.  22  L.  J.  a  B.  11 ;  17  Jur.  488.)  ^ov^20. 

A  party  to  a  suit,  oondacting  his  own  cause  at  the  trial,  has  a  right  to         [  ^^  ] 
address  the  jury  as  an  advocate,  without  waiving  his  right  to  give  evidence 
as  a  witness  in  his  own  behalf. 

Action  on  the  case ;  in  which  issues  in  fact  were  joined.  On  the 
trial,  before  Lord  Campbell,  Gh.  J.,  at  the  London  sittings  after 
Easter  Term,  the  plaintiff,  who  sued  in  /(ximd  pauperU^  conducted 
his  cause  in  person.  The  Lord  Chief  Justice  told  him  that,  if  he 
addressed  the  jury  as  an  advocate,  he  could  not  be  permitted  to  give 
evidence  as  a  witness.  The  plaintiff  elected  to  act  as  advocate,  and 
not  as  witness.    Verdict  for  defendant. 

In  Trinity  Term,  the  plaintiff  in  person  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  the  Lord  Chief  Justice's  ruling  above 
stated. 

Watson  and  Unthank  now  showed  cause  (i);  and  the  plaintiff 
in  person  was  heard  in  support  of  the  rule.  The  nature  of  the 
arguments  appears  from  the  judgment. 

Cur.  adv.  vidt. 
(1)  Before  Lord  Campbell,  Ch.  J.,  Coleridge,  Wightman  and  Erie,  J  J. 
B.B. — ^VOL.  XCIII.  1 
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CoBDETT      Lord  Campbell,  Ch.  J.,  on  a  subsequent  day  in  this  Term  (November 

HoMON.  20),  delivered  the  judgment  of  the  Court  : 

We  are  of  opinion  that  in  this  case  the  rule  for  a  new  trial  should 
[  *12  ]  be  made  absolute,  on  the  ground  that  *the  plaintiff  was  improperly 
told  that  he  could  not  be  permitted  to  address  the  jury  as  his  own 
advocate  without  agreeing  to  waive  his  right  to  be  examined  as  a 
witness  in  his  own  behalf.  We  are  fully  aware  of  the  inconvenient 
consequences  which  must  follow  from  a  party  to  a  suit  being  alter- 
nately during  the  trial  advocate  and  witness ;  and  we  express  our 
strong  disapprobation  of  such  a  practice.  But  we  cannot  say  that 
the  Judge  at  Nisi  Prius  has  at  present  sufficient  authority  to  prevent 
it  Before  the  recent  statute  (14  &  15  Vict.  c.  99)  the  party  had  a 
right  to  conduct  his  own  cause  in  person,  although  he  could  not  be 
his  own  witness  :  and  by  that  statute  (sect.  2)  he  is  rendered  "  com- 
petent and  compellable  to  give  evidence  *'  as  a  witness,  without  any 
abridgment  of  his  former  right  to  act  as  his  own  advocate.  We 
must  be  careful  that  we  do  not  abridge  the  rights  conferred  on 
suitors  by  common  or  statute  law,  while  we  are  acting  merely  on 
views  of  policy  and  expediency,  with  respect  to  which  different 
Judges  may  form  different  opinions.  It  was  stated,  at  the  trial, 
that  verdicts  had  several  times  been  set  aside  on  the  sole  ground 
that  the  same  person  had  been  permitted  to  act  as  advocate  and  lo 
be  examined  as  a  witness:  but,  when  the  cases  alluded  to  are 
examined,  it  will  be  found  that  the  rigid  rule  contended  for  was 
not  laid  down  in  them.  In  Stones  v.  Byron  (l),  upon  a  trial  before 
the  sheriff,  an  attorney  having  addressed  the  jury  as  advocate 
for  the  plaintiff  and  then  been  examined  as  a  witness  for  him, 
Pattbson,  J.  observed  :  '*  I  must  say  that  I  do  not  think  that  such 
a  course  of  proceeding  is  proper,  or  consistent  with  the  due  adminis- 
tration of  justice.  It  seems  to  me,  therefore,  that  his  evidence 
[  ♦IS]  *ought  not  to  have  been  received,  and,  having  been  received,  that 
there  ought  to  be  a  new  trial."  But  there  the  evidence  had  been 
received  after  the  defendant's  case  was  closed,  and  after  the  plain- 
tiff's advocate  had  replied ;  and  this  irregularity,  testifying  that 
the  undersheriff  who  presided  was  unduly  influenced,  appears  to 
have  been  a  ground  of  the  decision.  In  Deane  v.  Pachvood  (2)  (very 
shortly  reported  in  a  note  to  Stones  v.  Byron (l)),  which  was  like- 
wise a  trial  before  the  sheriff,  the  plaintiff's  attorney,  after  addressing 
the  jury  as  advocate,  was  examined  as  a  witness;  and  Eblb,  J. 

(1)  75  E.  B.  881  (4  Dowl.  &  L.  393).  (2)  75  R.  B.  883,  n.  (4  Dowl.  &  L. 

395,  note  (b)). 


voi^  xmi]       1852,    Q.  B.     1  EL.  A-  BL.  13-14. 

granted  a  new  trial  on  this  gromid,  bat  without  laying  down  a 
general  mle  on  the  sabject,  or  professing  to  extend  the  aatlKMity  of  Hmos 
Stones  V-  Bj^on  (1).  In  Rex  v.  Brice  (2)  it  was  kid  down  that,  on 
the  trial  of  an  indictment  for  perjary,  the  proeecator  shall  not  be 
permitted  to  address  the  jory ;  the  Coubt  obeerring :  **  the  prosecutor 
may  be,  and  generally  is,  a  witness ;  and  it  is  very  unfit  that  he 
should  be  permitted  to  state,  not  upon  oath,  hicts  to  the  jury  which 
he  is  afterwards  to  state  to  them  on  his  oath.**  But  there  the  King 
was  to  be  considered  the  party ;  and  the  private  prosecutor  had  no 
right  to  address  the  jury,  even  if  he  waived  his  right  to  be  examined 
as  a  witness.  It  was  said,  at  ttie  trial  of  this  cause,  that,  sinee  the 
late  Evidence  Act  (14  &  15  YicL  c  99)  passed,  it  had  been  decided, 
both  before  the  Chief  Justice  of  the  Common  Pleas  and  the  Chief 
Baron  of  the  Exchequer,  that  a  party  cannot  be  permitted  to  act  as 
his  own  advocate  and  to  be  examined  as  his  own  witness :  but,  after 
diligent  inquiry,  no  such  decision  can  be  discovered.  The  validity 
of  the  rule  contended  for  is  rested  on  the  ^authority  of  the  Judge  [  •ii  ] 
at  Nisi  Prius  to  regulate  the  procedure  in  a  way  that  may  be  most 
condudve  to  the  investigation  of  truth;  and  the  instance  was 
referred  to  of  an  order  for  the  witnesses  to  leave  the  Court,  with 
an  intimation  that  any  witness,  who  remains  in  Court  or  returns 
into  Court  before  he  is  called,  shall  not  be  examined.  But  the 
Judge  must  be  governed  by  established  practice  and  the  general 
rules  of  law.  With  respect  to  ordering  the  witnesses  out  of  Court, 
although  this  is  clearly  within  the  power  of  the  Judge,  and  he  may 
fine  a  witness  for  disobeying  this  order,  the  better  opinion  seems  to 
have  been  that  his  power  is  limited  to  the  infliction  of  the  fine,  and 
that  he  cannot  lawfully  refuse  to  permit  the  examination  of  the 
witness:  see  Cook  v.  X€thercoU(:s),  Thomas  y.  David iA^  Rex  v. 
CoUey  (5).  We  may  hope  that,  without  any  positive  rule  against  a 
party  addressing  the  jury  and  being  examined  as  a  witness  on  oath 
on  his  own  behalf,  a  practice  so  objectionable  is  not  likely  to  spring 
up ;  for  it  is  not  only  contrary  to  good  taste  and  good  feeling,  but, 
as  it  must  be  revolting  to  the  minds  of  the  jury,  it  will  generally  be 
injurious  to  those  who  attempt  iL  In  such  a  case  as  the  present 
there  is  not  the  smallest  colour  for  resorting  to  it ;  for  the  plaintiff, 
suing  in  forma  pauperis^  had  counsel  assigned  to  him,  who  must  be 
supposed  to  have  been  ready  to  support  at  the  trial  the  certificate 

(1)  75  R.  R.  881  (4  DowL  ft  K  393).  (4)  48  E.  B.  7W  (7  Car.  &  P.  350). 

(2)  2  B.  &  Aid.  e03.  (5)  1  Moo.  *  Mai.  329. 

(3)  40  B.  B.  855  (6  Ckr.  ft  P.  741). 
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CoBBBTT     he  had  given  that  the  plainiiff  had  a  good  caase  of  action ;  and  an 
HoTOoa:      ^^^  ^^^  freely  made  to  the  plaintiff  to  postpone  the  trial  till  the 

attendance  of  this  gentleman  could  be  procared. 
!^  *i^  ]  If  the  practice  does  gain  gronnd  to  a  degree  seriously  ^injarious 

to  the  due  administration  of  justice,  the  Legislature  may  interfere, 
or  the  Judges,  under  the  authority  vested  in  them,  may  make  a 
general  order  whereby  it  may  be  prevented  in  future.  But,  as  the 
law  now  stands,  we  think  the  Judge  at  Nisi  Prius  exceeded  his 
authority  in  refusing  to  allow  the  plaiutiff  to  be  examined  as  a 
witness  on  oath  after  addressing  the  jury  as  an  advocate  ;  and  that 
upon  a  new  trial  he  must  be  permitted  to  do  both  if  he  shall  be  bo 

inclined. 

•  Rule  ahsolute. 


1852.  HTJTTON  r.   CRUTTWELL  (1). 

'LJ.    '  (1  El.  &  BL  15—21 ;  S.  C.  22  L.  J.  a  B.  78 ;  17  Jup.  392.) 

L^^l  T.,  a  trader,  being  indebted  to  L.  in  2007.,  agreed  with  defendant  that, 

on  defendant  paying  the  200/.  to  L.,  Y.  would  assign  by  bill  of  sale  all  her 
efifecU  to  defendant,  to  secure  the  200/.  A  deed  of  assi^ment  was  executed, 
some  months  after :  it  contained  a  power  for  defendant  to  enter,  and  take 
all  the  eCFects  which  might  be  on  the  premises  at  the  time  of  entry, 
and  sell  them,  and,  out  of  the  price,  to  repay  himself  the  200/.,  and  pay 
expenses  of  sale,  and  pay  the  residue  to  T.  T.  covenanted  to  pay  the  200/. 
by  instalments,  and  was  to  remain  in  possession  till  default  in  payment. 
Ajfterwards  T.,  who  had  remained  in  possession,  sold  the  effects  for  567/., 
and,  out  of  that  sum,  paid  the  200/.  to  defendant 

T.  having  afterwards  become  bankrupt,  her  assignees  sued  defendant  to 
recover  the  200/.,  and  relied  on  the  execution  of  the  deed  as  an  act  of  bank- 
ruptcy and  fraudulent  against  creditors.  The  jury  having  found  that  the 
deed  was  not  executed  with  intent  to  defeat  or  delay  creditors,  and  the 
payment  not  made  in  contemplation  of  bankruptcy,  and  a  verdict  having 
thereupon  been  directed  for  defendant: 

Bule  for  new  trial  refused,  the  execution  of  the  deed  not  being  necessarily 
in  itself  an  act  of  bankruptcy.  For  the  transaction  was  as  if  the  deed  had 
been  executed  at  the  time  of  the  payment  by  defendant  to  L.,  which  con- 
stituted a  good  consideration  between  Y.  and  defendant;  and  the  clause 
enabling  the  defendant  to  sell  after  acquired  property  (2)  did  not  vitiate 
the  transaction. 

Assumpsit.  The  declaration  stated  that  defendant  was  indebted 
to  plaintiflb,  as  assignees  of  Elizabeth  Ann  Yandall,  a  bankrapt,  in 
5V0L  for  money  had  and  received  by  defendant  for  the  use  of  the 
plaintiffs  as  assignees,  and  for  money  due  to  plaintiffs,  as  assignees, 

(1)  Foil.    Lomax  T.   Btixion   (1871)  Bk.  62.— A.  C. 

L.  R.  6  C.  P.  107,  114,  40  L.  J.  C.  P.  (2)  See  now  Bills  of  Sales  Act  (1878) 

150 ;   dist.  Ex  parte  Fisher,  Be  Ash  Amendment  Act,  1882  (45  &  46  Tlct 

'VS72)  L.  R.  7  Ch.  6i\6,  642,  41  L.  J.  c  43),  s,  5.— A.  C. 
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on  an  account  stated  between  defendant  and  plaintiffs.    Promise  to      Button 
plaintiffs  as  assignees.  CRurrwELr.. 

Plea :  Non  ossumpsiL    Issue  thereon.  T  i^  1 

The  particulars  claimed  207Z.  10«.,  "part  of  the  proceeds  of 
the  sale  of  the  bankrupt's  effects,  paid  over  to  the  defendant 
by  or  on  behalf  of  the  bankrupt,  on  or  about  the  17th  March, 
1852." 

On  the  trial,  before  Piatt,  B.,  at  the  last  Assizes  for  the  city  and 
county  of  Bristol,  it  appeared  that  the  bankrupt  E.  A.  Yandali,  who 
was  a  widow,  in  March,  1851,  kept  an  hotel  of  which  she  was  lessee, 
and  was  then  indebted  to  a  person  named  Lansdell  in  227/. ;  for 
securing  which  she  had  executed  a  bond  and  warrant  of  attorney, 
upon  which  Lansdell  entered  up  judgment.  In  April,  1851, 
Thomas  Cruttwell,  the  defendant,  who  was  Lansdell's  attorney, 
agreed  to  pay  200L  to  Lansdell  (which  Lansdell  agreed  to  accept 
in  liquidation  of  the  whole  227L),  on  the  understanding  that 
Mrs.  Yandali  should  execute  a  bill  of  sale  of  her  effects  to  the 
defendant  to  secure  the  repayment  to  him  of  the  2002. 

Accordingly,  on  12th  June,  1851,  she  executed  an  indenture, 
between  herself  of  the  first  part  and  defendant  of  the  second :  which 
recited  that  she  was  indebted  to  defendant  in  2002.  for  moneys  lent, 
and  that,  to  secure  the  repayment  thereof  with  interest,  by  the 
instalments  after  mentioned,  it  had  been  agreed  that  she  should 
execute  and  give  to  defendant  ''a  bill  of  sale  of  all  and  singular 
the  household  furniture  and  personal  effects  of  her,  the  said 
E.  A.  Yandali,  in,  about  and  belonging  to  the  said  hotel  and 
premises,  with  and  under  such  covenants,  powers  and  provisions 
as  are  hereinafter  contained : "  and  it  was  witnessed  **  that,  in 
pursuance  of  the  said  agreement,  and  in  consideration  of  the  said 
sum  of  2002.  so  as  aforesaid  due  and  owing  from  the  said  E.  A.  Y. 
to  the  said  Thomas  Cruttwell,  she,  the  said  E.  A.  Y.,  doth  hereby 
^assign  unto  the  said  T.  C,  his  executors,  administrators  and  [  *17  j 
assigns,  all  and  singular  the  household  furniture,  fittings,  decora- 
tions and  effects,  stock  in  trade,  wines,  liquors,  stores,  plate  and 
plated  articles,  linen,  glass,  china,  hardware,  culinary  and  other 
utensils,  implements,  goods  and  things,  being  of  the  nature  of 
personal  chattels,  which  are  now  in,  about  or  belonging  to  the  said 
hotel  and  premises,  called"  &c.,  "and  all  the  right,  title,  property, 
claim  and  demand  whatsoever,  at  law  and  in  equity,  of  the  said 
£.  A.  Y.  in  and  to  the  said  chattels  and  premises,  hereby  assigned 
or  intended  so  to  be,  and  every  of  them  and  parcel  thereof :  to  have. 
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Button  bold,  take,  receive  and  enjoy  the  same,  unto  the  said  T.  C,  his 
CttUTTwsLL.  executors,  administrators  and  assigns,  as  his  and  their  own  property, 
chattels  and  effects."  Proviso  that,  in  case  of  payment  by  E.  A.  Y. 
to  defendant,  by  instalments  of  BOL  each  (on  12th  December,  1851, 
12th  June,  1852, 12th  December,  1852,  and  12th  June,  185S),  with 
interest  at  51.  per  cent,  on  the  sum  due  for  the  time  being,  the 
presents  were  to  be  void.  Covenant  for  payment  of  the  money  by 
the  instalments,  with  interest.  Covenant  that,  if  default  should  be 
made  in  the  payment,  ''it  shall  be  lawful  for  the  said  Thomas 
Cruttwell,  his  executors,"  &c.,  ''peaceably  and  quietly  to  receive 
and  take  unto  his  and  their  possession,  and  thenceforth  to  hold  and 
enjoy,  as  well  all  and  every  the  goods,  chattels  and  premises  herein- 
before assigned,  or  intended  so  to  be,  as  also  all  other  goods,  chattels 
and  effects  of  the  said  E.  A.  Y.  which  shall  or  may  then,  or  at  any 
time  or  times  thereafter,  during  the  continuance  of  this  security, 
be  or  be  found  in,  upon,  about,  belonging  or  appertaining  to  the 
said  hotel  and  premises,  or  any  other  premises  which  the  said 
I  ^1^  ]  E.  A.  Y.  may  occupy  for  the  purpose  of  her  said  ♦business  or  other- 
wise. And  also  to  sell  and  dispose  of  the  same  goods,  chattels  and 
effects  respectively,  every  or  any  part  or  parts  thereof,  either  by 
public  auction  or  private  contract "  &c.,  and  to  receive  the  moneys 
arising  from  the  sale,  and  retain,  in  the  first  place,  the  costs  and 
charges,  and,  in  the  next  place,  so  much  of  the  200L  and  interest 
as  should  be  due,  and  pay  the  surplus  to  E.  A.  Yandall.  Proviso 
"  that,  until  default  shall  be  made  in  payment  of  some  or  one  of 
the  said  instalments  of  the  said  sum  of  200/.  or  in  some  payment 
of  the  interest  thereof  at  the  times  and  in  the  manner  hereinbefore 
appointed  for  payment  thereof  respectively,  contrary  to  the  form 
and  effect  of  the  proviso  and  covenant  hereinbefore  contained,  it 
shall  be  lawful  for  the  said  E.  A.  Y.,  her  executors,"  &c.,  "  to  hold, 
make  use  of  and  possess  the  said  goods,  chattels  and  premises 
hereby  assigned  or  intended  so  to  be,  without  any  manner  of 
hindrance  or  disturbance  of  or  by  him,  the  said  T.  Cruttwell,  his 
executors,"  &c.,  "  anything  hereinbefore  contained  to  the  contrary 
thereof  notwithstanding." 

Mrs.  Yandall  continued  in  possession  of  the  hotel  and  all  her 
effects  until  March,  1852,  when  she  offered  the  effects  for  sale  by 
public  auction.  The  defendant  gave  notice  to  the  auctioneer  of  his 
bill  of  sale,  and  of  his  claim  under  it.  The  effects  were  sold  on 
1st  March,  1852,  for  5612.,  out  of  which  she  paid  to  defendant 
207/.  108.,  for  principal  and  interest;  and  she  applied  the  residue 
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to  payment  of  other  debts  and  other  purposes  of  her  own.     Shortly      Huttoh 
afterwards  she  became,  and  was  duly  adjadicated,  bankrupt  (i).  Ceuttwelu 

On  these  facts,  the  counsel  for  the  plaintifb  contended  that  the  [  19  ] 
deed  of  12th  Jane,  1851,  was  an  act  of  bankruptcy  and  fraudulent, 
and  that  the  defendant  was  not  entitled  to  retain  the  207/.  10«., 
paid  to  him  in  pursuance  of  the  deed.  The  jury,  in  answer  to 
questions  from  the  learned  Judge,  found  that  the  deed  was  not 
executed  with  an  intent  to  defeat  or  delay  creditors,  and  that  the 
payment  to  the  defendant  was  not  made  by  Mrs.  Yandall  to  the 
defendant  in  contemplation  of  bankruptcy.  The  learned  Judge 
then  directed  a  verdict  for  the  defendant. 

Kinfjlake^  Serjt.  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection : 

The  question  ought  not  to  have  been  left  to  the  jury.  The  deed 
was  necessarily  an  act  of  bankruptcy,  and  fraudulent  as  against 
creditors.  The  bankrupt  never  herself  received  the  2002.,  which 
was  the  only  consideration  for  her  executing  the  deed :  it  was  paid 
over  to  Lansdell  by  the  defendant.  No  payment  was  made  to  her 
at  the  time  of  her  executing  the  deed. 

(Lord  Campbell,  Ch.  J. :  If  the  deed  was  executed  in  pursuance 
of  a  previous  understanding,  and  she  received  at  the  time  of  such 
understanding  an  adequate  consideration,  it  is  as  if  the  deed  had  been 
executed  at  that  time.) 

Taking  the  transaction  as  if  the  payment  to  Lansdell  and  the 
execution  of  the  deed  had  been  contemporaneous,  the  execution  of 
the  deed  is  still  an  act  of  bankruptcy.  It  divests  the  bankrupt  of 
all  her  property,  and  incapacitates  her  from  carrying  on  her  trade. 
Even  supposing  that  this  disposal  of  her  present  stock  was 
protected  by  the  consideration  received  for  it,  that  cannot  extend 
to  a  deed  authorizing  a  party  at  any  future  time  to  enter,  and  take 
even  all  after  acquired  property.  No  present  *payment  can  [*20J 
constitute,  as  against  creditors,  a  good  consideration  for  such  an 
assignment.  The  case  of  Graham  v.  Chapman  (2),  lately  decided  in 
the  Common  Fleas,  very  much  resembles  the  present,  and  is  an 
authority  for  the  plaintiffs.    There  the  jury  found  that  the  present 

(1)  No  point  arose  as  to  the  interyal      insisting  that  the  payment  was  not 
between  the  payment  and  the  bank-      bond  fide. 
ruptcy,  the  counsel  for  the  plaintiffs  (2)  12  C.  B.  85;  21  L.  J.  0.  P.  173. 
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HuTToir      advance  was  the  moving  cause  of  the  execution  of  the  deed :  but 
CuuTTWBLL.   ^^^  Court  nevertheless  held  the  deed  to  be  an  act  of  bankruptcy, 
because  it  assigned  after  acquired  effects. 

Cur.  adv.  vtdL 

LoBD  Campbell,  Ch.  J.,  on  a  later  day  in  this  Term  (November  11th), 
delivered  the  judgment  of  the  Court  : 

We  think  that  there  ought  not  to  be  any  rule  granted  in  this 
case.  The  jury  found  that  the  deed  relied  upon  as  an  act  of  bank- 
ruptcy was  not  fraudulent,  nor  executed  in  contemplation  of  bank- 
ruptcy. The  verdict  ought  to  stand,  unless  the  Judge  was  bound  to 
rule  at  the  trial  that  the  execution  of  the  deed  was  necessarily  in 
point  of  law  an  act  of  bankruptcy.  There  having  been  an 
agreement,  before  the  money  was  advanced,  that  the  security  should 
be  given,  and  the  money  having  been  advanced  under  this  agree- 
ment, the  deed  is  to  have  the  same  effect  with  respect  to  creditors 
as  if  it  had  been  executed  in  April,  1851,  instead  of  the  month  of 
June  following.  We  think  it  cannot  be  impeached  by  the  circum- 
stance of  the  money  being  paid  directly  by  the  defendant  to 
Lansdell,  the  creditor  of  Mrs.  Yandall ;  for  it  was  in  truth  an 
advance  to  her  to  enable  her  to  satisfy  a  pressing  demand ;  and  the 
defendant  was  her  agent  in  making  the  payment,  in  the  same 
[  *2i  ]  manner  as  if  the  money  *had  remained  some  time  in  her  actual 
possession.  So  far  this  is  the  common  case  of  a  bill  of  sale  borid 
fide  given  to  secure  an  advance  made  on  the  faith  of  the  security, 
to  enable  a  trader  to  carry  on  his  business:  and  it  is  well 
established  law  that  such  a  bill  of  sale  is  not  an  act  of  bankruptcy, 
although  it  would  be  an  act  of  bankruptcy  if  the  consideration 
were  either  wholly  or  partly  an  antecedent  debt,  contracted  without 
security. 

But  reliance  is  chiefly  placed  by  my  brother  Kinglake  upon  a 
clause  in  this  deed  which  authorizes  the  defendant  to  enter  and  sell 
after  acquired  property ;  and  he  refers  us  to  Graham  v.  Chapman  (i), 
as  an  authority  to  prove  that  a  deed  with  such  a  clause  is 
necessarily  an  act  of  bankruptcy.  On  referring  to  the  case,  we  do 
not  find  any  such  doctrine  laid  down  in  it.  There  the  deed 
expressly  recited  that  it  was  given,  not  only  for  a  further  advance, 
but  for  an  old  unsecured  debt;  and  Lord  Chief  Justice  Jervis 
several  times  over  points  this  out  as  the  chief  foundation  of  his 
judgment.     He  likewise  remarks  upon  the  power  to  take  after 

(1)  12  0.  B.  85 ;  21  L.  J.  C.  P.  173, 
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acquired  property,  which  there  might  have  prevented  the  trader      Hunov 

from  deriving  any  benefit  whatever  from  the  further  advance.    But  CBuriirsLL. 

that  cannot  apply  to  a  case  like  the  present,  where  the  trader  did 

derive  the  full  benefit  of  the  whole  sum  advanced  by  its  being 

applied  at  the  time  to  satisfy  the  demand  of  an  importunate 

creditor. 

Therefore,  without  impeaching  the  authority  of  that  case,  we 

think  that  the  rule  applied  for  should  be  refused. 

Rule  refoMed. 

In  rk  STUART  r.  JONES.  iwj. 

(1  El.  &  BL  22-25;  S.  C.  22  L.  J.  a  R  1.)  ^J!L** 

By  atat  1  &  2  Yict  c.  zxxiiL  (local  and  perMiial,  public),  8. 18,  a  paving  [  ^  1 
mte  may  be  impoeed  on  the  occupiers  of  premises  in  B.  in  the  county  of  C. ; 
and,  in  case  of  non-payment,  ''the  same  shall  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  such  occupier,"  "or  shall  be  and  may 
be  sued  for  and  recoyered,  together  with  full  costs  of  suit,  in  any  of  her 
Majesty's  courts  of  record  at  Westminster." 

On  motion  for  a  prohibition  in  a  plaint  brought  to  recover  8/.  10«.  ^d.  for 
such  a  rate  in  the  County  Court  of  C. : 

Held  that,  though  the  action  given  by  stat.  1  &  2  Vict  c  xxxiii.  was  only  in 
the  Superior  Courts,  it  was  a  plea  of  personal  action  within  stat.  9  &  10  Vict- 
c.  95,  s.  58  (1; ;  and  the  county  court  had  jurisdiction  to  try  the  plaint. 

CuARLES  Pollock  moved  for  a  prohibition,  on  behalf  of  the 
defendant  in  the  above  plaint,  which  was  in  the  County  Court 
of  Chester.  The  plaint  was  brought  to  recover  8/.  10».  8</.,  part  of 
a  paving  rate  imposed  under  stat.  1  <&  2  Vict.  c.  xxxiiL  (local  and 
personal,  public)  (2).  By  sect.  18,  after  authority  given  to  impose  a 
paving  rate  on  the  occupiers  of  houses  adjoining  the  streets  in 
Birkenhead,  it  is  enacted  that,  if  the  rate  be  not  paid, ''  the  same 
shall  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  such 
occupier,"  "  or  shall  be  and  may  be  sued  for  and  recovered,  together 
with  full  costs  of  suit,  in  any  of  her  Majesty's  courts  of  record  at 
Westminster." 

Charles  Pollock^  in  support  of  his  motion : 
The  application  has  been  made  at  chambers,  before  Cbompton,  J., 
who  inclined  to  think  that  the  county  court  had  no  jurisdiction  to 

(1)  See  now  County  Courts  Act,  intituled  '  An  Act  for  paving,  lighting, 
188S  (51  &  52  Vict.  c.  43),  s.  56;  watching,  cleansing,  and  otherwise 
County  Courts  Act,  1903  (3  Edw.  YII.  improving  the  township  or  chapelry 
c.  42),  8.  3. — ^A.  C.  of  Birkenhead  in  the  County  Palatine 

(2)  **  To  amend  an  Act  passed  in  the  of  Chester,  and  for  regukting  the 
third  year  of  the  reign  of  his  late  police  thereof,  and  for  establishing  a 
Majesty  King  William  the  Fourth,  market  within  the  said  township.' " 
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In  re  entertain  a  plaint  to  recover  the  rates  ^imposed  under  stat.  1  &  2 
stdabt  yj^j^  ^  xxxiii. ;  and  before  MiJiTiN,  B.,  who  inclined  to  think  that  it 
JoKM.  had  such  jurisdiction.  Both  Judges  agreed  that  it  was  a  proper 
case  for  an  application  to  this  Court.  Where  a  right  is  created 
by  a  statute,  which  gives  a  specific  remedy,  that,  if  no  more  is  said, 
is  the  exclusive  remedy.  Here  the  distress  and  the  particular 
action  only  are  given. 

(Erlb,  J. :  Why  should  not  that  action,  since  stat.  9  &  10  Yict. 
c.  95,  be  in  the  county  court  ?) 

The  action  given  by  the  local  Act  is  to  be  in  one  of  the  courts  of 
record  at  Westminster.  Supposing  the  sum  to  have  been  under 
40«.,  the  old  county  court  would  not  have  had  jurisdiction  given 
them  to  try  such  an  action,  which  by  express  words  is  to  be  in  one 
set  of  Courts.  The  reason  for  this  limitation,  probably,  was  that 
the  Legislature  thought  that  a  question  concerning  rates  was  not 
likely  to  be  fairly  dealt  with  in  a  local  Court,  necessarily  liable  to 
be  biassed  by  the  local  prejudices  of  the  place.  Then,  the  state  of 
the  law  being  that  the  Superior  Courts  only  had  jurisdiction  to 
entertain  such  an  action,  the  County  Courts  Act,  9  &  10  Vict.  c.  95, 
was  passed.  By  sect.  3  every  Court  **  to  be  holden  under  this  Act 
shall  have  all  the  jurisdiction  and  powers  of  the  county  court  for  the 
recovery  of  debts  and  demands,  as  altered  by  this  Act."  The 
alteration  in  the  jurisdiction  of  the  county  court  is  made  by 
sect.  58,  which  enacts,  ''  that  all  pleas  of  personal  actions,  where 
the  debt  or  damages  claimed  is  not  more  than  20/.,  whether  on 
balance  of  account  or  otherwise,  may  be  holden  in  the  county  court, 
without  writ."  These  words  are  not  suiOScient  to  give  the  county 
court  jurisdiction  over  this  action ;  for  it  is  a  general  rule  that 
general  words  in  a  subsequent  statute  do  not  abrogate  express 
[•24]  enactments  in  a  prior  statute:  ^Forster's  case  (l),  Williams  y. 
Pritchard  (2).  Stat.  3  4  4  Will.  IV.  c.  42,  s.  17  (3),  authorizes  the 
sending  a  writ  of  trial  to  "  any  Judge  of  any  court  of  record  for  the 
recovery  of  debt."  It  has  been  held  in  the  Exchequer  Chamber 
that  this  enactment  does  not  extend  to  the  Judge  of  the  county 
court:  Owens  v.  Breese  (4). 

Lord  Campdell,  Ch.  J. : 
I  have  listened  to  the  able  arguments  of  Mr.  Pollock ;  but  I  am 

(1)  11  Co.  Eep.  06  b.  s.  6. 

(2)  2  R.  R  310  (4  T.  R.  2).  (4)  G  Ex.  916. 

(3)  Repealed  by  30  &  31  Vict.  c.  142, 
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only  confirmed  in  my  first  impression  that  the  county  court  has        in  ro 
jurisdiction  in  this  case.    By  stat.  1  &  2  Vict.  c.  xxxiii.,  s.  18,  an  ». 

action  is  given  to  recover  the  rate  in  any  of  her  Majesty's  courts  ^^^^^ 
of  record  at  Westminster.  Then,  by  a  subsequent  statute,  9  &  10 
Vict.  c.  95,  8.  58  (i),  "  all  pleas  of  personal  actions,  where  the  debt  or 
damages  claimed  is  not  more  than  202.,  whether  on  balance  of 
account  or  otherwise,  may  be  holden  in  the  county  court,  without 
writ;"  and  there  is  a  proviso  making  sojoie  exceptions.  This 
action,  given  by  stat.  1  &  2  Vict.  c.  xxxiii.,  is  a  plea  of  a  personal 
action  ;  and  the  sum  claimed  does  not  exceed  the  specified  amount : 
then  it  comes  within  the  enacting  clause  of  stat.  9  &  10  Vict.  c.  95, 
8. 68.  It  does  not  come  within  any  of  the  exceptions :  and  I  see  no 
reason  why  such  an  action  should  not  be  brought  in  the  county 
court,  where,  no  doubt,  it  will  be  very  well  tried. 

COLEBIPOE,  J. : 

I  go  80  far  with  Mr.  Pollock's  argument  as  to  agree  that,  after  the 
statute  bad  provided  that  the  rate  should  be  levied  by  distress,  no 
action  would  have  lain  had  it  not  been  given  by  express  words : 
*but  in  this  statute  there  are  express  words  giving  an  action,  which  [  *2S  ] 
certainly  is  a  plea  of  a  personal  action.  Then  stat.  9  &  10  Vict. 
c.  95,  8.  58,  gives  the  county  court  jurisdiction  over  "  all  pleas  of 
personal  actions."  How  are  these  words  to  be  got  over?  It  is 
suggested  that  the  Legislature  gave  a  remedy  ia  the  courts  of 
record  at  Westminster,  and  that  the  intenti6n,  to  be  implied  from 
this,  was  to  guard  against  local  prejudices  by  confining  the  remedy 
to  an  action  in  a  court  of  general  jurisdiction.  But  all  this  is  an 
assumption.  It  is  quite  as  likely  that  the  action  was  given  in  the 
courts  of  record  at  Westminster  because  there  was  no  court  of  record 
having  jurisdiction  over  the  spot.  We  cannot  speculate  either  way : 
the  words  of  stat.  9  &  10  Vict.  c.  95,  s.  58,  give  jurisdiction  over  such 
a  plea  to  the  county  court ;  and  there  is  nothing  to  restrain  them. 

WlOHTMAK,  J.  : 

The  question  is  not  as  to  the  right  but  as  to  the  remedy.  The 
remedy  might,  by  stat.  1  Vict.  c.  xxxiii.,  be  by  a  personal  action  in  the 
courts  of  record  at  Westminster.  The  subsequent  Act,  9  &  10  Vict. 
c.  95,  gives  the  county  court  jurisdiction  to  hold  that  personal  plea ; 
and  the  remedy  may  now  be  ia  the  county  court. 

Eblb,  J.  concurred. 

Itale  refused. 
(1)  See  auUf,  p.  9,  note  (1). 
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1852.  COOK  V.  GILLARD. 


JVbr.  8. 


(1  El.  &  Bl.  26—37;  S.  G.  22  L.  J.  Q.  B.  90;  17  Jiir.  137.) 

[This  case  would  appear  to  bo  of  no  practical  importance  since  the  changes 
effected  by  the  Judicature  Act,  1873 :  see  69  11.  R.  602,  note  (1).— A.  C] 


1862.  BRYAN  V.  EDWARD  CARRER  CLAY. 

Aov.  9. 
_1  (I  El.  &  Bl.  38-54  ;  S.  C.  22  L.  J.  Q.  B.  23 ;  17  Jur.  276.) 

The  executor  of  a  deceased  incumbent  is  bound  to  satisfy  simple  contract 
debts  before  paying  for  dilapidations  by  the  testator. 

Therefore,  in  a  suit  on  the  custom  of  England  for  dilapidations,  by  tho 
successor  of  a  deceased  incumbent  against  the  executor,  it  is  a  good  plea 
that,  since  the  commencement  of  the  suit,  defendant  has  paid  simple  contract 
debts,  leaving  no  assets  to  be  odminLstored. 

[The  law  upon  this  point  has  been  altered  by  the  Ecclesiastical  Dilapidations 
Act,  1871  (34  &  35  Vict.  c.  43),  s.  36 :  see  lie  Monk,  Waijman  v.  Moitk  (1887)  35 
Ch.  D.  583,  586,  56  L.  J.  Ch.  809.— A.  C] 


1852.  HENNIKER  v.  UENNIKER. 

^^"^^  20.  ^^  ^^   ^  ^j    .^_^.  ^  g   ^   2^  ^   J   ^   ^   ^^^   ^^  j^^  ^^^^ 

*■    *  J  Debt  on  bond.    Plea :  that  it  was  given  to  secure  the  payment  of  660/. 

and  interest  agreed,  after  the  passing  of  stat.  55  Goo.  III.  c.  184,  to  bo 
paid  for  equality  of  partition  of  certain  lands  in  which  plaintiff  and  defen- 
dant  were  interested ;  and  that  on  the  principal  deed,  by  which  plaintiff 
conveyed  to  defendant  her  interest  in  the  estate  taken  in  sevenilty  by 
defendant,  no  mention  was  made  of  this  sum.     On  demurrer : 

Held :  That  stat.  48  Geo.  III.  c.  149,  s.  24  (1)  (incorporated  by  stat.  55 
Geo.  in.  c.  184,  s.  8)  (2)  applied  only  to  sales  properly  so  called ;  and  that  au 
exchange  upon  which  money  was  paid  for  equality  of  paitition  was  not  a 
sale.  And,  thei-efore,  that  the  enactment  in  that  section  (1),  enabling  tho 
purchaser  to  recover  from  the  seller  any  part  of  the  purchase  money  not 
expressed  in  the  deed  of  sale,  was  inapplicable. 

Held,  also,  that,  though  the  deed  ought  to  have  been  stamped  with  an 
ad  valorem  stomp  as  an  exchange,  the  improper  stamping  of  the  conveyance 
was  no  bar  to  an  action  on  the  bond  given  to  secure  the  price. 

Debt  on  bond  for  l,600i.,  dated  25th  March,  1829.  The  defendant 
set  out  on  oyer  the  condition,  which  was  for  the  payment  of  800/. 
and  interest.  He  then  pleaded:  That  Sir  P.  Henniker,  A.  B. 
Henniker,  J.  B.  Henniker,  the  plaintiff  and  the  defendant  were 

(1)  The  provisions   of  this  section  tinction   between   a  partition    and   a 

were  repealed  by  the  lu  land  lie  venue  sale:  see  Stamp  Act,  1891  (54  &  do 

Repeal  Act,  1870  (33  &  34  Vict  c.  99),  Vict.  c.  99),  s.  73,  and  Sch.  tit.  Ex- 

and  were  not  re-enacted  in  the  Stamp  change.  —A.  0. 

Acts  of  1870  or  1891.     The  case  is,  (2)  Repealed  by  33  &  34  Vict.  c.  99. 

however,  an  authority  as  to  the  dis-  — A.  C. 
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seised  in  fee  as  tenants  in  common  of  certain  manors  and  lands.  The    HimiiKKa 
plea  then  stated  an  agreement  between  the  five  persons  above  named,    henitiksr. 
vrbo  were  brothers  and  sister.    By  this  agreement,  which  was  made 
in  the  year  1825,  for  the  purpose  of  making  a  partition  and  exchange 
1)etween  them  of  their  interests  in  the  lands  held  in  common  by 
the  Henniker  family,  it  was,  amongst  other  things,  agreed  that  the 
defendant  should  take  the  entirety  of  the  estate  of  Compton  Martin, 
one  of  the  estates  held  in  common,  in  lieu  of  his  undivided  share 
in  that  and  the  other  estates,  and  should  pay  to  Sir  F.  ^Henniker       [  *»6  ] 
2,9802.,  to  A.  B.  Henniker  880/.,  and  to  the  plaintiff  660/.,  making 
in  the  whole  4,020/.,  for  equality  of  partition,  and  for  the  convey- 
ance to  the  defendant  of  that  manor  and  estate:  and  that  the 
plaintiff  and  the  other  three  members  of  the  Henniker  family 
should  respectively  take  in  severalty  other  lands.    The  defendant 
then    averred   that  afterwards,  and   after  the  death  of   Sir   F. 
Henniker,  the  bond  was  executed  for  the  purpose  of  securing  to  the 
plaintiff  payment  of  the  660/.  and  interest ;  and  averred  that  the 
800/.  was  **  the  purchase  or  consideration  money  agreed  to  be  paid 
by  the  defendant  to  the  plaintiff  for  equality  of  partition,  and  for 
the  conveyance  thereinafter  mentioned  together  with  interest ; " 
and  that  the  bond  was  in  truth  executed  of  even  date  with  that 
conveyance.     The  plea  then  made  profert  of  an  indenture  made 
between  the  said  A.  B.  Henniker,  then  Sir  A.  B.  Henniker,  and  the 
three  other  surviving  members  of  the  Henniker  family,  bearing 
date  February,  1829,  being  the  conveyance.    It  was  subsequently 
set  out  on  oyer.    The  plea  then  proceeded  to  aver  that,  "  at  the 
time  of  the  said  conveyance  to  the  defendant  of  the  said  four 
undivided  parts  or  shares  of  the  said  manor  and  estates  of  and  at 
Compton  Martin  as  aforesaid,  a  duty  was  and  is  imposed  on  such 
conveyance  thereof,  in  the  schedule  annexed  to  "  stat.  55  Geo.  HI. 
c.  184,  *'  in  proportion  to  the  amount  of  the  purchase  or  considera- 
tion money  expressed  in  or  upon  the  said  deed  of  partition  and  con- 
veyance to  the  defendant  as  aforesaid."   "That  the  full  purchase  or 
consideration  money,  which  was  as  aforesaid  so  agreed,  and  which 
by  the  said  writing  obligatory  was  so  secured,  to  be  paid  by  the 
defendant  to  the  plaintiff  as  aforesaid  for  equality  of  partition  and 
for  the  said  conveyance  to  the  defendant  of  the  said  four  *  undivided       [*^] 
parts  or  shares  of  and  in  the  said  manor  of  and  estates  at  Compton 
Martin  as  aforesaid,  to  wit  the  said  sum  of  800/.  in  the  said  condi- 
tion of  the  said  writing  obligatory  mentioned,  was  not,  nor  was  any 
part  thereof,  according  to  the  form  of  the  statute  in  such  case  made 
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Hrniiikeii  and  provided,  truly  expressed  or  set  forth  in  words  at  length  in  or 
Henniker.  ^P^*^  ^^^  ^^^  ^®®^  ^'  partition  and  conveyance  to  the  defendant 
bearing  date"  &c. ;  "the  said  deed  of  partition  and  conveyance 
being  the  principal  deed  whereby  the  said  four  undivided  fifth  parts 
of  and  in  the  said  manor  "  &c.  "  were  granted,  bargained,  sold,"  &c. 
*^  to,  and  vested  in,  the  defendant  as  aforesaid ;  nor  was  nor  is  the 
said  sum  of  800L,  in  the  said  condition  of  the  said  writing  obUga- 
tory  mentioned,  in  any  way  or  manner  mentioned  or  referred  to  in 
or  upon  the  said  deed  of  partition  and  conveyance  to  the  defendant : 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided." Verification.  The  plaintiff  set  out  the  indenture  on  oyer. 
It  bore  date  February  26th,  1829,  and  was  between  Sir  A.  B. 
Henniker,  J.  B.  Henniker,  the  plaintiff  and  the  defendant.  It 
recited  the  making  of  an  agreement,  between  the  four  parties  to  the 
deed  and  Sir  F.  Henniker  deceased,  for  the  partition  of  the  estates ; 
by  which  the  defendant  was  to  take  the  manor  &c.  of  Compton 
Martin  in  lieu  of  his  undivided  share  in  the  whole ;  but  it  omitted 
all  mention  of  the  agreement  by  which  defendant  was  to  pay  money 
for  equality  of  partition.  It  then  recited  the  death  of  Sir  F. 
Henniker,  and  that  Sir  A.  B.  Henniker  was  his  heir  and  adminis- 
trator. By  the  operative  part,  the  three  other  parties,  in  considera- 
tion of  the  conveyances  made  to  them  respectively  by  the  defendant 
and  of  a  nominal  money  consideration,  conveyed  by  lease  and 
[  *57  ]  release  to  *the  defendant  their  respective  interest  in  the  manor  &c. 
of  Compton  Martin. 
Demurrer.  Joinder  in  demurrer. 
The  demurrer  was  now  argued  (i). 

Uiithank,  for  the  plaintiff: 

The  case  depends  upon  the  construction  of  the  two  Stamp  Acts, 
48  Geo.  HI.  c.  149  (2),  and  55  Geo.  III.  c.  184  (2).  By  stat.  48  Geo.  IIL 
c.  149,  s.  22,  it  is  enacted  that, ''  in  all  cases  of  sale  of  any  lands, 
tenements,  rents,  annuities,  or  other  property,  real  or  personal, 
heritable  or  moveable,  or  of  any  right,  title,  interest  or  claim,  in, 
to,  out  of,  or  upon  any  lands,"  &c.,  "  where  a  duty  is  imposed  on 
the  conveyance  thereof,  in  the  schedule  hereunto  annexed,  in  pro- 
portion to  the  amount  of  the  purchase  or  consideration  money 

(1)  Before  Lord  Campbell,  Oh.  J.,  (33  &  34  Vict.  c.  99j,  s.  3,  and  Sch. 
Coleridge,  Wightman  and  Erie,  JJ.  See  now  Stamp  Act,  1891  (54  ft  65 

(2)  The  material  sections  of  both  Vict.  c.  39),  ss.  5  and  73,  and  Soh.  tit, 
these    Acts    were    repealed    by    the  Exchange. — ^A.  0. 

Inland   Beyenue   Bepeal   Act,    1870 
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therein  or  thereupon  expressed,  the  full  purchase  or  consideration    Hennikbb 

money,  which  shall  be  directly  or  indirectly  paid,  or  secured  or    hbnhiker. 

agreed  to  be  paid  for  the  same,  shall  be  truly  expressed  and  set 

forth"  on   the  principal   deed  of  conveyance,   under  a  penalty 

imposed  upon  both  purchaser  and  seller  of  502.,  and  five  times  the 

excess  of  duty.    By  sect.  24,  it  is  enacted  that,  "  where  the  full 

purchase  or  consideration  money  shall  not  be  truly  expressed  and 

set  forth,  in  the  manner  hereby  directed,  it  shall  be  lawful  for  the 

purchaser  or  purchasers,  or  any  of  them,  or  his,  her,  or  their 

executors  or  administrators,  to  recover  back  from  the  seller  or 

sellers,  or  his,  her,  or  their  executors  or  administrators,  so  much 

and  such  part  of  the  purchase  or  consideration  money  as  shall  not 

be  expressed  and  set  forth  as  aforesaid,  or  the  whole  thereof,  if  no 

part  of  the  same  shall  be  so  expressed  and  set  forth,"  by  an  action 

in  the  Courts  of  England  or  Scotland.    By  the  schedule  to  *that       [  'ss  ] 

Act,  duties  are  imposed  under  the  head  '' Conveyance,  whether 

grant,  assignment,  ^transfer,  release,  renunciation,  or  of  any  other 

kind  or  description  whatsoever,  upon  the  sale  of  any  lands,"  &c. 

(repeating  the  words  of  sect:  22  above  set  out)' in  respect  of  the 

deed.     "Where  the  purchase  or  consideration  money,  therein  or 

thereupon  expressed,  shall  not  amount  to  50{.     *  .  153. 

"And  where   the  same  shall   amount  to   BOL  and  not  amount 

"to  150L     .  ....  11. 

"And  where  the  same  shall  amount  to  150/.  and  not  amount 
"to  SOOf.     .....    IZ.  10«." 

and  progressively  higher  duties  according  to  the  amount  (l). 

Under  the  head  "Exchange  of  lands,  or  other  hereditaments  or 
hereditable  subjects,  whether  any  sum  of  money  shall  be  paid  for 
equality  of  exchange  or  not — IZ.  10s.  Od."  (2). 

Stat.  55  Geo.  III.  c.'184,  was  in  force  when  this  conveyance  was 
executed.  By  sect.  8  it  is  enacted,  "  That  all  the  powers,  provi- 
sions, clauses,  regulations  and  directions,  fines,  forfeitures,  pains 
and  penalties,  contained  in  and  imposed  by  the  several  Acts  of 
Parliament  relating  to  the  duties  hereby  repealed,  and  the  several 
Acts  of  Parliament  relating  to  any  prior  duties  of  the  same  kind  or 
description,  shall  be  of  full  force  and  effect  with  respect  to  the 
duties  hereby  granted,  and  to  the  vellum,  parchment  and  paper, 
instruments,  matters  and  things,  charged  or  chargeable  therewith, 

(1)  See  now  Stamp  Act,  1891  (54  &  (2)  See  now  Stamp  Act,  1891  (54  & 
55  Vict.  c.  39),  Sch.  tit.  Ck)nveyance.  55  Vict.  c.  39),  b.  73,  and  Sch.  tit. 
— A  C.  Exchange. — A.  0. 
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Hbnkikbb  as  far  as  the  same  are  or  shall  be  applicable,  in  all  cases  not  hereby 
Hekntkbb.  expressly  provided  for,  and  shall  be  observed,  applied,  enforced  and 
put  in  execution  for  the  raising,  levying,  collecting  and  securing  of 
the  said  duties  hereby  granted  and  otherwise  relating  thereto,  so 
far  as  the  same  shall  not  be  superseded  by,  and  shall  be  consistent 
with  the  express  provisions  of  this  Act,  as  fully  and  effectually  to 
[  *69  ]  *all  intents  and  purposes,  as  if  the  same  had  been  herein  repeated 
and  especially  enacted  with  reference  to  the  said  duties  hereby 
granted."  In  the  schedule  to  stat  55  Geo.  III.  c.  184,  duties  are 
imposed  under  the  head  ''  Conveyance,  whether  grant,  disposition, 
lease,  assignment,  transfer,  release,  renunciation,  or  of  any  other 
kind  or  description  whatsoever,  upon  the  sale  of  any  lands,"  &c., 
on  the  deed. 
"  Where  the  purchase  or  consideration  money  therein  or 

^'  thereupon  expressed  shall  not  amount  to  201.         •        10«. 
"And  where  the  same  shall  amount  to  20Z.  and  not  to 

"  50Z.  .  .  .  •  .1/.    Os. 

"  And  where  the  same  shall  amount  to  501.  and  not  to 

"  160Z.  •  .  •  .  .11.  10s. 

''And  where  the  same  shall  amount  to  150Z.  and  not  to 

"  SOOl.  .  .  .  .  .  2Z.    0«." 

and  progressively  higher  duties  cui  valorem  (l). 

Under  the  head  "  Exchange,"  "  Any  deed,  whereby  any  lands  or 

other  hereditaments  or  heritable  subjects  in  England  or  Scotland  shall 

be  conveyed,  or  any  copyhold  or  customary  lands  or  hereditaments 

in  England  shall  be  covenanted  to  be  surrendered  in  exchange  for 

other  lands  or  hereditaments  or  heritable  subjects ; " 

"  If  no  sum  of  money,  or  only  a  sum  under  300Z.  shall 

''  be  paid  or  agreed  to   be  paid   for  equality  of 

"  exchange ;  the  ordinary  duty  of  •  .  11.  15«.  OdJ" 


"  And  if  a  sum  of  800Z.  (2), 
or  upwards  shall  be  paid  or 
agreed  to  be  paid  for  equality 
of  exchange 


the  same  ad  valorem  duty  as  for  a 
conveyance  on  the  sale  of  lands  for  a 
sum  of  money  equal  to  the  sum  so 
paid  or  agreed  to  be  paid." 


r  *60  ]  There  can  be  no  doubt  that  an  ad  valorem  stamp  *duty   was 

payable  in  respect  of  the  deed  in  the  present  case,  as  it  was  an 
exchange  where  more  than  3002.  was  agreed  to  be  paid  for  equality 
of  exchange.    The  parties  are  made  Uable  to  revenue  penalties  in 

(1)  See  now  Stamp  Act,  1891  (54  &         (2)  Now  lOO;. :  see  Stamp  Act,  1891 
65  Vict.  c.  39),  Sch.  tit.  Conveyance.      (54  &  65  Vict.  c.  39),  e.  73.— A.  C. 
^A.  0. 
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coDBeqnence  of  their  having  improperly  stamped  a  deed  :  the  deed    Hskniker 
itself  is  not  void  (i) :  liobinson  v.  Macdonnell  (2),  Doe  d.  Kdtle  v.     hksmikeu. 
Lewis  (3).    Neither  could  the  payment  of  the   consideration  be 
resisted  merely  on  the  ground  that  the  deed  was  ill  stamped :  Mann 
V.  Lent  (4).    It  might  be  otherwise  if  it  were  shown  that  it  was  part 
of  the  bargain  that  the  statute  should  be  violated:    Forster  v. 
Taylor  (5).    But  nothing  is  alleged,  in  this  plea,  inconsistent  with  the 
supposition  that  the  plaintiff  innocently  executed  the  deed  which 
her  brother  the  defendant  caused  to  be  drawn  up  in  the  way  that 
suited  his  purpose.     The  question  therefore  is  reduced  to  that  of 
the  effect  of  stat.  48  Geo.  III.  c.  149,  s.  24.     The  section  does  not 
apply  to  all  deeds  where  there  is  an  ail  valorem  duty,  but  only  to 
those  in  which  the  consideration  money  is  by  that  Act  directed  to 
be  set  forth,  that  is  in  case  of  a  sale.    Assuming  that  the  effect 
of  stat.  55  Geo.  III.,  c.  184,  s.  8,  is  to  make  sect.   24  of  stat. 
48  Geo.  III.  c.  149,  applicable  to  the  new  duties  imposed  in  the 
schedule  to  stat.  55  Geo.  III.  c.  184,  still  it  would  only  apply  where 
the  duty  was  imposed  in  respect  of  a  sale.    And  it  is  clear  that 
the  Legislature  did  not,  either  in  the  one  statute  or  the  other,  con- 
sider an  exchange,  with  money  paid  for  equality  of  partition,  as  a 
sale.    The  duty  imposed  by  the  schedule  to  stat.  48  Geo.  III. 
c.  149,  on  an  exchange  is  an  unvarying  sum  of  1/.  lOs.  Oil. ;  which 
is  greater  than  the  progressive  ad  valorem  duty  imposed  by  that 
Act  on  *a  sale  where  the  price  is  less  than  150{. ;  and  smaller  than        [  *6i  ] 
that  where  the  price  is  more  than  8001.    And  in  the  schedule  to 
stat.  55  Geo.  III.  c.  184,  the  ad  valorem  duty  on  the  sum  paid  for 
equality  of  exchange  does  not  begin  till  that  sum  amounts  to  800{. ; 
but  the  duty  on  an  exchange,  where  the  sum  given  for  equality  of 
exchange  is  below  SOOi.,  is  an  unvarying  sum  of  11.  16«.  Od.^  which 
is  from  58.  to  25«.  more  than  the  duties  imposed  on  sales  for  sums 
below  150Z.    It  is  clear  that  the  word  "sale"  is  used  in  both 
statutes  in  its  popular  sense :  Denn  d.  Manifold  v.  Diamond  (6), 
Massy  v.  Nanney  (7),  Blandy  v.  Herbert  (8).     The  defendant  may 
rely  upon  Gingell  v.  Parkins  (9),   where  a  lease,  granted  in  con- 
sideration of  a  premium,  was  held  within  this  enactment,  so  as  to 
entitle  the  lessee  to  set  off  against  the  rent  the  premium  which  was 
not  expressed  in  the  instrument.    But  that  case  proceeded  on  the 

(1)  See  Stamp  Act,  1891  (54  &  55  (5)  39  R.  R.  698  (5  B.  &  Ad.  887). 
Vict  c.  39),  80.  14  and  15.~A.  C.  (6)  28  E.  B.  237  (4  B.  &  0.  243). 

(2)  5  M.  &  S.  228.  (7)  3  BiDg.  N.  0.  478. 

(3)  10  B.  &  C.  673.  (8)  9  B.  &  0.  396. 

(4)  10  B.  A  C.  877.  (9)  4  Ex  72 
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Henkikkb    ground  that  the  word  **  lease  "  is  expressly  mserted,  under  the  title 
Hknwikbb.    "  Conveyance,"  in  the  schedule  to  stat.  55  Geo.  III.  c.  181. 

Lastly ;  supposing  the  defendant  right  in  his  construction  of  the 
statute,  and  that  he  is  entitled  to  recover  hack  the  price,  namely 
660/.,  that  cannot  he  a  har  to  this  action,  where  the  legal  deht  is 
1,600/. ;  and  the  amount  which  the  plaintiff  would  he  entitled  to 
levy,  if  she  ohtains  judgment,  consists  not  only  of  660/.,  hut  also  of 
an  arrear  of  interest  due  hefore  the  conveyance  impeached  was 
executed. 

]Villi'8,  contrd  : 
It  is  not  to  he  disputed  that  the  price  of  the  estate  may  he  recovered 
though  the  deed  is  ill  stamped,  if  the  effect  of  the  statute  is 
[  ♦62  ]  merely  to  *impose  revenue  penalties  :  Mann  v.  Lent  (i).  But  stat. 
48  Geo.  IIL  c.  149,  s.  24  ('2),  goes  much  farther ;  it  exj)ressly  enacts 
that  the  consideration  money  shall  not  he  retained  hy  the  seller. 
If  this  transaction  is  within  that  enactment,  the  hond  cannot  he 
enforced  without  directly  effecting  that  which  the  Legislature 
meant  to  forhid ;  and,  as  whatever  sum  is  recovered  in  this  action 
might  immediately  he  recovered  hack  in  an  action  on  that  enact- 
ment, this  plea  is  good  in  suhstance  on  the  principle  of  avoiding 
circuity  of  action :  Connop  v.  Levy  (a).  Stat.  48  Geo.  IIL  c.  149, 
s.  24  (2),  is  incorporated  in  stat.  55  Geo.  111.  c.  184,  by  sect.  8  (2), 
so  as  to  apply  to  ad  valorem  duties  granted  for  the  first  time  hy  that 
latter  statute.  Thus  it  applies  to  conveyances  by  lease,  though 
that  word  was  not  in  the  schedule  to  stat.  48  Geo.  III.  c.  149,  title 
"Conveyance:"  Attorney -General  v.  Brown  (4).  The  enactment 
is,  according  to  the  authorities,  to  apply  only  to  sales :  but  that 
word  is  to  he  understood  in  the  sense  which  it  bears  amongst  con- 
veyancers, not  in  the  popular  sense  of  the  word.  No  person  in 
popular  language  would  call  a  lease,  granted  for  rent  and  a 
premium,  a  sale  of  the  lands;  yet  the  statute  applies  to  such  a 
transaction:  Attorney-General  v.  Brown  (4),  Gingell  v.  Purkins  (.5), 
Doe  d.  Kettle  v.  Lewis  (6).  Such  a  transaction  as  the  present  is,  in 
accurate  language,  an  exchange  of  part  of  the  interest  of  the 
plaintiff,  and  a  sale  of  the  rest. 


Unthank  was  heard  in  reply. 


Cur.  adv,  vulL 


(1)  10  B.  &  C.  877.  (4)  3  Ex.  662. 

(2)  See  anU,  p.  14,  note  (2).— A.  0.  (5)  4  Ex.  720. 

(3)  11  Q.  L.  769.  (6)  10  U.  &  C.  G73. 
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LtORD  Campbell,   Cb.   J.,  on  a  subsequent    day  in    ibis    Term    Ubkmikeii 
(Nov.  20),  delivered  tbe  judgment  of  tbe  Court  :  Hkskikkr. 

This  was  an  action  of  debt  upon  a  bond,  which  in  form  was  a  t  <^  ^ 
common  money  bond,  with  a  condition  that  it  should  be  void  upon 
payment  of  800/.  and  interest  at  a  time  specified.  The  defendant 
by  bis  plea  set  out  a  deed  of  partition  of  certain  real  property 
between  the  p!ainti£f  and  the  defendant  and  other  persons ;  by 
which  their  several  shares  were  ascertained  and  divided,  and  upon 
the  face  of  which  deed  a  nominal  consideration  only  for  the 
plainli£f*s  becoming  a  party  to  it  was  stated ;  and  the  defendant 
alleged  that  the  plaintiff  was  in  fact  to  receive  G60/.  for  equality  of 
partition,  which  with  an  arrear  of  interest  made  up  the  sum  of 
800/. ;  and  that  the  real  consideration  for  the  plaintiff's  agreeing  to 
the  parlition  and  executing  the  deed  was  the  sum  of  060/.,  which 
ought  to  have  been  stated  as  the  consideration  in  the  deed ;  and 
that  the  bond  was  given  to  secure  the  payment  of  that  sum  and 
interest,  contrary  to  the  statute.  To  this  plea  the  plaintiff  demurred : 
and  upon  the  argumeut  two  points  were  made  on  the  part  of  the 
defendant :  first,  that  the  deed  of  partition  was  an  instrument 
upon  which,  under  stat.  48  Geo.  III.  c.  149,  s.  22  (i),  (incorporated 
for  this  purpose  with  stat.  55  Geo.  III.  c.  184)  (l),  the  true  con- 
sideration ought  to  have  been  expressed;  and,  secondly,  that,  if 
that  were  so,  the  plaintiff  could  not  recover  upon  the  bond,  which 
was  given  to  secure  the  payment  of  iha  true  consideration ;  inas- 
much as,  if  it  were  paid,  it  might  be  recovered  back  again  under  stat. 
48  Geo.  III.  c.  149,  s.  24  (i).  Upon  this  second  point,  however,  it  is 
unnecessary  for  us  to  give  any  opinion ;  as  we  do  not  think  that  the 
provisions  of  stat.  48  Geo.  III.  c.  149,  ss.  22,  24  (i),  are  applicable 
to  the  transaction  *in  question  ;  which  was  a  partition,  and  not  a  [  *6i  ] 
sale.  By  the  22nd  section  of  that  statute,  it  is  enacted  that  in  all 
cases  of  the  sale  of  any  lands  or  other  property,  real  or  personal, 
or  of  any  right,  title,  interest  or  claim  in,  to,  out  of,  or  upon  any 
property,  where  a  duty  is  imposed  on  the  conveyance  thereof  in  the 
schedule  to  the  Act  annexed  in  proportion  to  the  amount  of  the  pur* 
chase  or  consideration  money  therein  expressed,  the  full  purchase  or 
consideration  money  which  shall  be  directly  or  indirectly  paid  or 
secured,  or  agreed  to  be  paid,  for  the  same  shall  be  truly  expressed  upon 
the  principal  deed  whereby  the  thing  sold  shall  be  conveyed  to  or  vested 
in  the  purchaser  or  any  other  person  by  his  direction.  By  stat. 
55  Geo.  III.  c.  184,  the  former  duties  are  repealed,  and  new  duties  are 
(1)  Seo  ante,  p.  14,  note  (2}.— A.  C. 
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Hekkikbb  granted ;  and  by  the  8th  (i)  section  all  the  powers  and  provisions  of 
II  KNNiKBB.  former  Acts  are  extended  to  that  Act,  so  far  as  they  are  applicable.  In 
the  schedule  to  stat.  55  Geo.  III.  c.  184,  an  ad  valorem  duty  is  imposed 
upon  the  sale  of  land  or  other  property ;  and  in  the  same  schedule  an 
ad  valorem  duty  is  also  imposed  upon  any  deed  of  partition,  \?here 
any  sum  amounting  to  8002.  or  more  is  paid  for  equality  of  partition. 
The  statute  expressly  distinguishes  between  a  sale  and  a  partition. 
In  the  case  of  a  sale,  an  ad  valoi-em  duty  is  to  be  paid,  whatever 
the  price  may  be,  according  to  the  scale  in  the  schedule ;  but,  in 
the  case  of  a  partition,  the  ad  valorem  duty  is  only  payable  where 
the  sum  paid  for  equality  of  partition  is  800Z.  or  upwards.  The 
obligation  to  express  the  consideration  in  the  principal  deed  is  by 
the  statute  imposed  in  cases  of  the  sale  of  property,  and  not  in 
cases  of  the  partition  of  property ;  and  such  an  obligation  would 
only  be  extended  by  necessary  intendment,  for  which  we  find  no 
[  •fis  ]  reason  in  *the  present  case.  In  Denn  d.  Manifold  v.  Diamond  (2) 
it  was  decided  that  a  conveyance  of  an  estate  by  a  father  to  his  son 
in  consideration  of  natural  love,  and  also  of  a  bond  for  1,5002.  by 
the  son  to  augment  his  sisters'  portions,  not  being  a  sale  by  the 
father  to  the  son,  did  not  require  an  ad  valorem  stamp.  In  the 
present  case  an  ad  valorem  duty  would  be  payable  upon  the  deed  as 
upon  a  partition,  but  not  as  upon  a  sale ;  and  the  case  of  Denn  d. 
Manifold  v.  Diamond  (2)  is  an  authority  for  confining  the  provisions 
of  the  statutes  relating  to  the  imposition  of  duty  upon  sales  of  pro- 
perty to  sales  properly  so  called.  It  appears  to  us  that  the  trans- 
action in  question  cannot  be  considered  to  be  a  sale  of  property ; 
and,  if  not  a  sale,  that  the  provisions  of  the  22nd  (1)  section  of  stat. 
48  Geo.  III.  c.  149,  do  not  apply  to  it ;  and  that  it  was  not  neces- 
sary to  express  the  sum  to  be  paid  for  equality  of  partition  upon 
the  deed.  In  this  view  of  the  case,  we  can  see  no  legal  objection 
to  the  plaintiff's  right  of  action  ;  neither  the  partition  nor  the  deed 
is  void  by  the  improper  stamp,  which  may  even  now  be  corrected 
upon  payment  of  a  penalty.  The  case  of  Mann  v.  Lent  (s)  is  in 
point  to  show  that  in  such  a  case  as  the  present  a  security  for  the 
consideration  is  valid  and  may  be  enforced. 
Our  judgment  therefore  is  for  the  plaintiff. 

Judgment  for  plaintiff* 

(1)  See  ante,  p.  14,  note  (2).— A.  C.  (3)  10  B,  &  C.  877. 

(2)  28  E.  R  237  (4  B.  &  0.  243). 
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CASTELLI  V.  BODDINGTON  (1).  m2. 

(1  El.  &  Bl.  66—74 ;  a  C.  22  L.  J.  a  B.  5  ;  17  Jur.  457.)  2\ov^. 

Assnmpsifc,  to  recover  a  partial  loss  on  a  valued  policy  of  insurance  on         L  ^^  ] 
goods  on  a  voyage  to  a  market;  premium,  6O5.  per  cent,  to  return  23^.  9fL 
if  landed  in  the  United  Kingdom  : 

Plea  1 :  Set-off  for  premiums.    Demurrer : 

Held,  a  bad  plea,  as  the  action  was  for  unliquidated  damages  (2). 

Plea  2 :  Bankruptcy  of  plaintiff  before  action.  Replication  :  A  transfer 
of  the  goods,  and  an  assignment  of  the  contract  of  insurance  to  F.,  before 
the  bankruptcy,  with  an  averment  that  plaintiff  sued  as  trustee  for  F. 
Bejoinder :  That  the  goods  were  landed  in  the  United  Kingdom ;  and  that 
the  right  to  have  a  return  of  premium  was  not  transferred  from  plaintiff 
before  bankruptcy.    Demurrer : 

Held :  That  the  rejoinder  was  bad ;  as,  though  the  right  to  recover  back 
the  premium  passed  to  the  assignees,  it  was  severable  from  the  right  to 
recover  on  the  contract  of  indemnity ;  and  therefore  defendant  could  not 
insist  that  the.  assignees,  having  an  interest  in  part  of  the  contract,  had  the 
interest  in  the  whole. 

Assumpsit  on  a  valaed  policy  of  marine  insurance,  on  goods  from 
Havannah  to  a  market  in  Europe,  not  south  of  Havre;  at  a  premium 
of  60s.  per  cent. ;  to  return  28«.  9^.  per  cent,  if  the  risk  ended  in 
the  United  Kingdom,  Ids.  if  at  Gothenburg  or  Copenhagen,  lis.  S(L 
if  in  Holland  or  Belgium,  or  ds.  6d.  if  at  any  other  port  not  north 
of  Hambro.  Mutual  promises.  Averment  of  partial  loss  by  perils 
of  the  sea.    Breach :  non-payment  thereof. 

Plea  4  :  A  set-off  for  premiums.    Verification. 

Demurrer.    Joinder  in  demurrer. 

Plea  6 :  Bankruptcy  of  plaintiff  before  action.  Verification. 
Ileplication :  That  before  the  bankruptcy  an  assignment  was  made 
by  the  plaintiff  to  Thomas  and  Richard  Fuidge  of  the  goods  insured  ; 
averment  that  plaintiff  did  then  ''transfer  and  deliver  the  said 
policy  of  insurance,  and  all  the  right  and  interest  of  the  plaintiff 
to  recover  the  said  loss,  to  the  said  Thomas  and  Richard  Fuidge, 
and  thereby  then  ceased  to  have  or  retain  any  beneficial  interest 
in  the  said  "  goods,  "  or  in  the  said  loss  or  damage  to  be  recovered 
under  the  said  policy  or  by  virtue  thereof."  Averments  of  notice  of 
assignment,  and  that  the  plaintiff  *sued  as  trustee  for  the  Fuidges,  [  ^^7  ] 
and  not  for  the  assignees  under  the  bankruptcy.  Verification. 
Rejoinder :  That  the  risk  ended  in  the  United  Kingdom ;  and 
plaintiff  became  before  his  bankruptcy  entitled  to  a  return  of 
premium,  which  was  still  unpaid,  and  was  in  no  way  assigned  or 
parted  with  by  plaintiff.    Verification. 

(1)  Afld.  in  Ex.  Ch.,  post,  p.  457.  r.  3,  and  Judicature  Act,  1873,  s.  24  (3). 

(2)  See  now  B.  8.  C,  Ord.  XIX.      —A.  0, 
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Castelli         Demurrer  ;  assigning  as  cause,  amongst  others,  that  the  rejoinder 
BoDbiNGTOH.  was  an  argumentative  traverse  of  the  replication.    Joinder. 

Watson,  for  the  plaintiflf : 

The  plea  of  set-off  is  bad.    The  action  is  not  for  a  debt,  but  for 
unliquidated  damages.    ♦     *     * 
The  rejoinder  to  the  replication  to  the  plea  of  bankruptcy  is  bad 

{ *fi8  ]  in  substance.  There  is  on  the  policy  a  *contract  to  indemnify  the 
owner  of  the  goods  against  loss  by  certain  perils.  That  is  the 
principal  contract ;  and  all  interest  in  that  was  before  bankruptcy 
assigned  at  the  same  time  with  the  goods.  But  it  happens  that, 
quite  collaterally  to  this  principal  contract,  the  ship  was  bound  on 
a  voyage  to  a  market ;  the  consideration  for  indemnifying  against 
the  perils  of  the  whole  voyage  was  to  be  60«.  per  cent. ;  but,  in  case 
the  voyage  was  terminated  in  the  United  Kingdom,  the  considera- 
tion was  to  be  less  by  2S«.  9^. ;  and,  of  course,  in  that  event,  the 
underwriters  were  to  return  the  difference,  not  to  the  purchasers 
of  the  goods  but  to  Castelli  the  plaintiff,  who  originally  paid  the 
premium;  or,  since  he  has  become  bankrupt,  to  his  assignees.  But 
that  right  to  recover  back  the  premium  is  no  part  of  the  contract 
of  indemnity  on  which  the  action  is  now  brought.  It  is  a  right  to 
recover  back  the  money  as  having  been  paid  on  a  consideration 
which  has  failed :  it  may  be  proved  by  the  same  writing  as  the 
other  contract,  but  is  not  the  same  contract.  In  Willis  v.  Freeman  (i) 
a  bill  of  exchange  was  accepted  by  the  defendants,  payable  to  the 
order  of  the  drawer ;  it  was  indorsed  by  the  drawer  to  the  plaintiff 
after  an  act  of  bankruptcy ;  and  consequently,  if  the  beneficial 
interest  in  that  bill  had  been  the  property  of  the  drawer  before 
his  bankruptcy,  so  as  to  make  it  the  property  of  his  assignees 
before  the  indorsement,  no  interest  would  have  passed  to  tlie 
plaintiff.  It  happened,  however,  that  the  bill,  which  was  for  1,400Z., 
was  accepted  by  the  defendants  when  they  had  funds  in  their  hands 
to  the  amount  of  888{.  Ids.  8r2.  So  far  the  beneficial  interest  in 
the  bill  belonged  to  the  bankrupt,  and  vested  in  the  assignees: 

[  *Cy9  ]  *but  for  the  residue,  namely  511Z.  Qs.  4rf.,  the  bill  was  an  accom- 
modation bill;  and  the  beneficial  interest  did  not  belong  to  the 
assignees.  It  was  held  that  the  two  contracts  in  the  bill  of 
exchange  were  severable,  and  that  a  legal  interest  passed  by  the 
indorsement  of  the  bankrupt  drawer  to  the  extent  of  5111.  Ss.  4rf., 
for  which  amount  the  plaintiff  recovered.    That  is  a  much  stronger 

•(I)  12  East,  656. 
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instance  of  dividing  two  contracta,  evidenced  by  one  paper,  than  Castelli 
the  plaintiff  here  requires.  It  is  clear  that  justice  is  with  the  boddikgtok. 
plaintiff ;  for  the  assignees  cannot  recover,  as  they  had  no  interest 
in  the  goods  at  the  lime  of  the  loss.  The  rejoinder  also  is  bad 
in  form;  for  the  averment  in  the  replication,  that  the  policy 
was  assigned,  is  argumentatively  traversed  by  the  rejoinder,  which, 
if  it  is  good,  must  be  so  because  the  whole  policy  was  not 
assigned. 

Bramwell,  contra : 

The  rejoinder  is  good  in  form.  The  averment  that  the  right  to 
recover  the  loss  was  transferred  is  the  material  part  of  the  replica- 
tion :  that  is  not  argumentatively  traversed.  The  averment  that 
the  right  to  recover  was  transferred  is  quite  different  from  the 
averment  that  the  policy  was  assigned:  Gibson  v.  Overhunj  {\). 
And  the  rejoinder  is  good  in  substance.  In  order  to  make  a  good 
answer  to  a  plea  of  bankruptcy  of  the  plaintiff,  it  is  necessary  to 
show  that  all  possibility  of  beneficial  interest  in  the  chose  in  action 
IS  out  of  the  plaintiff:  D'Arnay  v.  Chesnean  (2).  If  any  part  of  the 
dflmages  to  be  recovered  by  an  action  on  the  contract  would  belong 
to  the  estate,  the  assignees  must  bring  the  ^action  on  the  contract  [  *70  ] 
to  recover  those ;  and,  as  there  cannot  be  two  legal  owners  of  one 
contract  at  the  same  time,  every  action  on  the  contract  must  be 
brought  in  their  name. 

(Lord  Campbell,  Ch.  J.:  But  may  there  not  be  two  independent 
contracts  written  on  the  same  paper?  And,  if  so,  may  not  the 
assignees  of  the  bankrupt  take  the  beneficial  interest  in  one  of 
them  only?) 

There  may  be  such  a  case;  but  here  there  is  one  contract  to  fulfil 
defendant's  part  of  the  policy  in  consideration  that  plaintiff  pro- 
mises to  fulfil  his  part.  That  one  contract  is  to  do  various  things  : 
amongst  others,  in  an  event  which  has  happened,  to  indemnify  the 
plaintiff  against  loss ;  and  further,  in  an  event  which  has  also  hap- 
pened, to  return  23«.  9^/.  per  cent.  The  pleadings  show  that  the 
assignees,  if  they  sued  on  the  contract,  assigning  breaches  on  both 
branches,  would  recover  on  both :  tliey  would  be  trustees  for  the 
Fuidges  of  what  was  recovered  on  the  breach  for  not  indemnify- 
ing; but  they  would  retain  for  the  benefit  of  the  estate  what  they 

(1)  7  M.  &  W.  555.  (2)  13  M.  &  W,  T96, 
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CA8TKLLI  recovered  on  the  other  breach.  InD'Amayv.Chesneanm  Paiike,B-» 
BoDDTHOTOK.  ^^  delivering  the  judgment  of  the  Court,  says:  "They"  (the 
assignees)  "T?ou1d  not  have  been  bound  to  refund  all  that  they 
had  recovered  to  the  equitable  assignee  of  the  debt,  (their  cestui 
que  trust),  Yfhich  is  the  proper  criterion,  as  it  appears  to  us, 
whether  they  would  have  the  right  to  sue  or  not ;  this  principle 
being  established  by  the  cases  of  Carpenter  v.  Marnell(2),  Scott  v. 
Su/rman  (8),  Pamliam  v.  IlursV  (4). 
[  *7i  ]  As  to  the  plea  of  set-o£f.     There  is  no  authority  ^against  such  a 

plea  to  an  action  on  a  policy ;  but  it  must  be  admitted  that  the 
general  opinion  of  the  profession  has  been  against  it. 

Watson  was  heard  in  reply. 

Lord  Campbell,  Cli.  J. : 

I  think  the  plainti£f  is  entitled  to  judgment  on  both  demurrers. 
A  set-off  cannot  be  pleaded  to  an  action  for  unliquidated  damages ; 
and  this,  which  is  an  action  for  a  partial  loss  under  a  policy  of 
insurance,  is  an  action  for  unliquidated  damages.  Mr.  Bramicell 
admits  that  such  is  now  the  general  opinion  of  the  profession :  and 
such  has  been  the  general  opinion  ever  since  I  knew  anything  of  it. 

As  to  the  other  demurrer :  the  plea  is  bankruptcy  of  the  plaintiff 
before  action,  which  is  primd  facie  a  good  plea.  The  replication  is, 
that,  before  the  bankruptcy,  the  plaintiff  assigned  over  to  the 
Messrs.  Fuidge  the  goods  insured,  and  all  right  to  sue  for  indemnity, 
under  the  policy,  in  the  event  of  those  goods  being  wholly  or 
partially  lost.  That  is  a  good  replication ;  for,  if  uncontradicted, 
it  shows  that,  at  the  time  of  the  bankruptcy,  the  bankrupt  had  no 
beneficial  interest  in  this  contract.  What  is  the  rejoinder  ?  The 
defendant  relies  on  the  stipulation  in  the  policy  that,  in  the  event 
of  the  goods  being  landed  in  the  United  Kingdom,  the  premium 
shall  be  less  than  what  has  been  paid.  He  says,  that  has  happened ; 
that  the  plaintiff  before  his  bankruptcy  was  entitled  to  recover  back 
the  difference  in  the  premium ;  and  that  his  right  to  do  so  was  not 
transferred  to  Messrs.  Fuidge.  Let  it  be  conceded  to  him  that  it 
was  not  transferred  ;  that  it  remained  in  the  plaintiff  till  his  bank- 
[  •ra  ]  ruptcy ;  and  that  it  is  now  vested  in  his  assignees.  ♦How  does 
that  show  that  any  interest  in  the  contract  for  indemnity  on  which 
this  action  is  brought  passed  to  the  assignees  ?  It  seems  to  me 
that  the  two  contracts  ^re  easily  severed.    By  the    policy  the 

(1)  13  M.  &  W.  809,  (3)  Willee,  400. 

(2)  3  Bos,  &  P.  ^0,  (4)  8  M,  &  W,  743, 
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ander writers  were  in  one  event  to  receive  a  large  premium,  in     Caatklli 

another  a  less  one.    As  soon  as  the  goods  were  landed   in  the  boddington. 

United  Kingdom,  an  action  accrued  to  the  plaintiff  to  recover  back 

the  difference  between  the  less  premium  and  that  which  he  had  paid. 

But  that  was  not  an  action  on  the  policy*    The  plaintiff's  right 

might  be  evidenced  by  the  policy :  but,  as  the  goods  were  landed 

short  of  the  destination  for  which  the  premium  had  been  paid, 

there  was  a  partial  failure  of  consideration;    and  then  the  law 

raises  a  promise  to  pay.    The  right  to  sue  on  that  promise  passed 

to  the  assignees,  but  its  doing  so  did  not  make  the  right  to  sue  on 

the  contract  of  indemnity  pass  to  them. 

CoiiERIDOE,  J.  : 

I  am  of  the  same  opmion.  As  to  the  set-off,  it  is  unnecessary  to 
say  more  than  that  it  is  clearly  bad.  On  the  other  point,  I  think 
it  may  be  conceded  to  Mr.  Bramwell  that,  where  there  are  two 
interests  inseparably  connected,  the  right  to  sue  upon  both  must 
pass  to  the  assignees,  if  the  right  to  sue  upon  either  passes.  But 
the  present  case  is  not  of  that  nature  ;  for  the  interests  are  quite 
distinct.  I  think  that  the  right  to  have  the  premium  returned  is 
one  thing  which  may  have  passed  to  the  assignees ;  and  that  the 
right  to  indemnity  on  which  this  action  is  brought  is  a  separate 
interest  which  did  not  pass. 

WlOHTMAN,    J.: 

It  appears  that,  before  the  bankruptcy,  the  interest  in  the  goods 
insured  was  transferred  to  ^Messrs.  Fuidge ;  and  that  the  right  to  [  *73  ] 
sue  on  the  contract  of  indemnity  against  loss,  contained  in  the  policy, 
was  also  transferred  to  them,  as  far  as  such  a  chose  in  action  can 
be  assigned.  Then  a  loss  happens;  and  Messrs.  Fuidge  seek  to 
recover  on  the  contract  of  indemnity  for  that  loss :  but  by  the  rules 
of  law  they  cannot  sue  in  their  own  name.  The  action  is  brought 
in  the  name  of  the  bankrupt :  and  it  is  for  indemnity.  By  no 
possibility  could  the  estate  of  the  bankrupt  have  any  interest  in 
that  indemnity,  which  is  the  only  thing  in  question  in  the  action. 
Bat  it  is  said  that  there  was  an  interest  in  the  policy  of  insurance 
on  which  the  assignees  might  bring  an  action  and  recover  the 
excess  of  premium  for  the  benefit  of  the  estate ;  and  reliance  is 
placed  on  D'Arnay  v.  Chemeau  (l).  But  I  think  the  present  case  is 
distinguishable.  In  D'Arnay  v.  Chesneau  (^)  the  chose  in  action 
(1)  13  M.  &  W.  796. 
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Castelli  was  assigned  as  a  security ;  it  was  not  certain  therefore  but  that 
BoDDiKGTON.  the  assignecs  might  have  an  interest  in  the  surphis;  and  that 
possible  interest  was  an  interest  in  the  very  thing  sought  to  be 
recovered  in  the  action.  Here  the  assignees  cannot  by  any 
possibility  have  an  interest  in  the  contract  of  indemnity,  which  was 
transferred  to  Messrs.  Fuidge,  and  on  which  the  action  is  brought, 

EuLB,  J. : 

The  set-ofT  is  bad ;  for  it  is  clear  that  this  is  an  action  for 
unliquidated  damages.  As  to  the  other  point,  without  impeachment 
of  the  principle  contended  for  by  Mi\  BraviwcH,  which  is  I  think 
correct,  it  seems  to  me  that  the  premium  to  be  returned  might  be 
recovered  by  the  assignees  in  an  action  for  money  had  and 
[  •74  ]  *received  :  and  I  think  it  is  thus  severable  from  the  contract  for 
breach  of  which  this  action  is  brought, 

Jmlgmcn t  for  pluiv i iff. 

1852.  BOLCKOW  AND  VAUGIIAN  v.  The  IIERNE  BAY 
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PIER  COMPANY. 


[  ^*  ^  (1  El.  &  Bl.  74-80  ;  S.  C.  22  L.  J.  Q.  B.  33 ;  17  Jiir.  260 ;  7  Rail.  Cas,  231.) 

By  stat.  6  &  7  Will,  IV.  c.  cxii.,  a  Pier  Company  were  authorizetl  to  borrow 
30,000/.  on  mortgage  of  the  undertaking ;  or,  if  they  thought  fit,  on  bonds 
made  in  such  manner  and  payable  at  such  time  as  they  thought  fit.  And 
the  Act  provided  that  all  persons,  owners  of  any  such  securities  either  by 
way  of  mortgage  or  bond,  should  be  '*  equally  on  titled  to  a  claim  or  lien  on 
the  rents,  rates,  tolls,  and  profits,"  **  without  any  preference  by  reason  of 
the  pnority  of  date  of  any  such  securities  or  on  any  other  account  what- 
soever." Debt,  on  a  bond  under  the  seal  of  the  Company.  The  condition 
which  was  set  out  on  oyevy  recited  the  above  enactment,  and  was  for  the 
payment  of  money  on  a  day  certain.     On  demurrer : 

Held,  that  an  action  lay  on  such  a  bond,  and  that  the  plaintiff  was  entitled 
to  judgment. 

QiKcre,    Whether  the  effect  of  the  clause  forbidding  a  preference  might 
not  be  to  restrain  the  issuing  of  execution  on  that  judgment. 

Debt.  Five  counts  on  five  bonds,  under  the  seal  of  defendants. 
The  defendants  craved  oyer  of  the  bonds  and  their  conditions  ;  and 
they  were  set  out.  They  were  all  in  the  same  form.  The  following 
is  a  copy  of  one  of  the  bonds. 

"  Herne  Bay  Pier  Company 

"  No.  50.  Bond         1001. 

'*  Know  all  men  that  the  Herne  Bay  Pier  Company  are  held  and 
firmly  bound  to  Henry  Bolckow  and  John  Vaughan,  of"  Arc, 
**  their  executors,  administrators  and  assigns,  in  the  penal  sum  of 
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two  hundred  pounds  of  lawful  money  of  Great  Britain,  to  be  paid 
to  the  Baid  Henry  Bolckow  and  John  Vaughan,  their  certain 
attorney,  executors,  administrators  or  assigns :  for  which  payment, 
well  and  truly  to  be  made,  the  said  Heme  Bay  Pier  Company  do 
hereby  bind  themselves  and  their  successors  firmly  by  these 
presents,  sealed  with  the  common  seal  of  the  said  Heme  Bay  Pier 
Company  this  1st  March,  1848."  *The  condition  was  as  follows: 
"  Whereas,  in  and  by  an  Act  of  Parliament "  &c.  (6  &  7  Will.  IV. 
c.  cxiii)  (I),  "entitled  "  &c.,  "it  was,  among  other  things,  enacted 
that,  if  the  said  Company  should  think  it  expedient  to  borrow  the 
sum  of  80,O0OZ.,  or  any  part  thereof,  by  bond  or  bonds  under  their 
common  seal,  it  should  be  lawful  for  them  so  to  do ;  and  the  money 
secured  by  such  bond  or  bonds  should  be  made  payable  in  such 
manner  and  at  such  time  or  times  and  at  such  legal  or  less  rate  of 
interest  as  the  said  Company  should  think  proper ;  and  the  rents, 
rates,  tolls  and  profits  which  should  from  time  to  time  arise  in  respect 
of  the  said  undertaking  should  be  a  security  for  the  money  so  to  be 
borrowed  as  aforesaid,  with  interest,  to  the  person  or  persons  who 
should  from  time  to  time  be  entitled  to  such  securities  and  the 
principal  money  and  interest  thereby  secured :  and  all  persons  to 
whom  any  such  securities,  either  by  way  of  mortgage,  as  therein 
mentioned,  or  bond,  should  be  given  or  transferred,  or*  in  whom 
they  should  become  so  vested,  should  be  equally  entitled  to  a  claim 
or  lien  on  the  said  rents,  rates,  tolls  and  profits  in  proportion  to 
the  respective  sums  mentioned  thereby  to  be  secured,  and  without 
any  preference  by  reason  of  the  priority  of  date  of  any  such 
securities  or  on  any  other  account  whatsoever.  And  *whereas  the 
said  Company  think  it  expedient  to  borrow  part  of  the  sum  of 
30,00(M.  by  bond  or  bonds  under  their  common  seal  and  pursuant 
to  the  said  Act  of  Parliament,  and,  in  exercise  and  execution  of  the 
power  and  authority  to  them  thereby  given,  they  have  agreed  to 
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( 1 )  TiOcal  and  person  al  public.  *  *  For 
altering,  amending,  and  enlarging  the 
powers  and  provisions  of  an  Act  for 
making  and  maintaining  a  pier  or 
jotty  and  other  works  at  Heme  Bay 
in  the  parish  of  Heme  in  the  county 
of  Kent;  and  for  giving  additional 
powers  to  the  Home  Boy  Pier  Com- 
pany." Sect  9  is  the  section  re- 
cited. Sect  11  directs  payment  of 
the  interest  of  money  borrowed  on 
mortgage  or  bond   in    preference  to 


dividends ;  and, in  caso  of  non-pay- 
ment of  interest  for  thirty  days  after 
demand,  empowers  two  justices  to 
appoint  a  receiver  of  the  rents,  rates, 
tolls  and  profits,  to  the  use  of  the 
persons  to  whom  the  interest  is  due ; 
**  but  in  case  the  power  aforesaid  shall 
not  be  resorted  to  the  interest  so  due 
and  unpaid  as  aforesaid  may  be  sued 
for  and  recovered,  with  costs,  by  action 
of  debt  in  any  of  his  Majesty's  courts 
•of  record  at  Westminster." 
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borrow  the  sum  of  lOOZ.  part  thereof  from  the  said  Henry  Bolckow 
and  John  Vaughan :  Now  the  condition  of  the  above  obligation  is 
such,  that,  if  the  above  bounden  Heme  Bay  Pier  Company  do  and 
shall  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  Henry 
Bolckow  and  John  Vaughan,  their  executors,  administrators  or 
assigns,  at  the  office  for  the  time  being  of  the  said  Heme  Bay  Pier 
Company,  the  said  sum  of  one  hundred  pounds  of  lawful  money  of 
Great  Britain  "  on  the  1st  March,  1851,  "  and  shall  well  and  truly 
pay  interest  upon  and  for  the  same  at  and  after  the  rate  of  five 
pounds  for  one  hundred  pounds  for  a  year,  by  even  and  equal 
half  yearly  payments  on  the  first  day  of  September  and  the  first 
day  of  March  in  each  and  every  year,  without  any  deduction  or 
abatement  whatsoever  except  property  or  income  tax,  then  and  in 
such  case  the  above  written  bond  or  obligation  shall  be  void ;  but 
otherwise  the  same  shall  be  and  remain  in  full  force  and  virtue." 
Demurrer.    Joinder. 

Willes,  for  the  defendants  : 

The  question  turns  on  the  construction  of  stat.  6  &  7  Will.  IV. 
c.  cxii.  Power  is  given  by  the  statute  to  borrow  30,000Z.  on  mort- 
gage ;  and  then,  by  sect.  9,  it  is  enacted,  [see  the  section  recited 
above  (l)].  The  question  is,  whether  an  action  at  law  is  the  proper 
remedy  for  enforcing  a  bond  granted  under  this  section.  It  is 
decided  that  no  action  at  law  lies  on  a  mortgage  under  such  an  Act : 
Pontetv.  The  Basingstoke  Canal  Company  (2).  Nor  can  the  mort- 
gagee maintain  ejectment :  Doe  d.  Myatt  v.  The  St.  Helen's  Raibcay 
Company  (3).  If  the  creditor,  on  such  a  bond,  obtains  judgment, 
he  must  be  allowed  to  issue  execution  by  elegit  if  he  will ;  and  thus 
he  may  seize  the  lands  of  the  Company ;  which  a  mortgagee  cannot 
do.  To  pei*mit  that  would  be  to  defeat  that  part  of  the  section 
which  enacts  that  all  the  mortgage  and  bond  creditors  shall  be 
equally  entitled  to  a  lien  on  the  rents  &c.  without  any  preference 
on  any  account  whatsoever. 

(Lord  Campbell,  Ch.  J. :  It  struck  me,  on  reading  the  paper 
book,  that  these  words  might  have  effect  in  restraining  the  execution 
to  be  issued  on  *the  judgment  when  obtained,  rather  than  in 
barring  the  action.) 

There  is  extreme  difficulty  in  giving  them  any  such  effect,  or  in 

(1)  P.  27, 11.  10—27.  Qi)  57  E.  R.  699  (2  Q.  B.  364). 

(2)  43  R  E.  706  (3  Bing.  N.  C.  433). 
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saying  that  the  statute  permits  the  plaintiff  to  obtain  a  judgment 
iBvhich  is  to  be  fruitless.  The  effect  of  a  similar  enactment  was 
much  discussed  in  equity  in  Itussell  v.  The  East  Anglian  Railway 
Compaiit/  (i).  The  result  is  that  these  words  do  not  give  an  equitable 
lien;  and  if  they  do  not  bar  the  judgment  they  seem  inoperative. 
Hart  V.  Eastern  Union  Railway  Company  (2)  was  not  on  a  similar 
Act ;  that  was  a  Bailway  Company  carrying  on  a  trade  as  carriers. 
This  is  a  Pier  Company  not  carrying  on  a  trade. 

Joseph  Addison^  contra : 

The  plaintiff  is  at  all  events  entitled  to  judgment ;  for  the  bond 
is  given  to  secure  interest ;  and  by  s.  11  interest  may  be  recovered 
by  a  summary  proceeding,  or  in  an  action  of  debt.  But  the  action 
lies  even  for  the  principal  debt :  Hart  v.  Eastern  Union  Railway 
Company  {2).  What  the  effect  of  the  enactment  may  be  on  the 
execution  is  not  now  a  question  before  the  Court 

WiUes,  in  reply : 

8ect.  11  applies  only  when  the  interest  has  been  in  arrear  thirty 
days,  and  after  demand ;  which  is  not  averred  on  this  record.  The 
special  provisions  there  given  for  recovering  the  interest  rather 
fortify  the  argument  that  an  action  at  law  was  not  intended  to  be 
given  for  the  principal. 

Lord  Campbell,  Ch.  J. : 

All  that  we  are  now  called  on  *to  determine  is,  whether  an  action 
lies  on  these  bonds.  And  I  think  there  is  no  sufficient  reason  for 
holding  that  it  does  not.  Sect.  9  in  express  terms  authorizes  the 
Company  to  make  bonds  payable  at  such  time  as  they  shall  think 
proper.  And  the  Company  have  entered  into  the  bonds  on  which 
the  action  is  brought,  which  are  made  payable  on  a  day  certain. 
Prima  facie  therefore  an  action  lies  ;  and  the  onus  is  cast  on  the 
defendants  to  show  something  which  prevents  the  action.  Mr.  Willcs 
relies  on  the  latter  words  of  the  ninth  section,  which  enacts  that 
the  bondholders  and  mortgagees  shall  not  have  any  preference  one 
over  the  other.  At  present,  all  that  it  is  necessary  to  decide  is, 
whether  these  words  bar  the  action.  I  think  they  have  not  that 
effect :  what  effect  they  have  must  be  considered  when  the  plaintiff 
seeks  to  issue  execution,  or  to  assign  breaches.  There  has  been  no 
authority  cited  which  shows  that  an  action  does  not  lie  on  a  bond 

(1)  3  Mac  ft  G.  125.  Affirmed  in  Ex.  Ch.  86  B.  B.  645 

(2)  86    B.    B.   620    (7    'Ex.    246).      (8  Ex.  116). 
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subject  to  such  au  enactment :  and  Hart  v.  Eastern  Union  Railway 
Company  {\)  is  an  authority  that  it  does  lie. 

COLBRIDGE,  J.  : 

I  think  that  sect.  9  is  less  obscure  than  sect.  11 :  and  I  couQne 
my  judgment  entirely  to  the  former  section.  (His  Lordship  then 
read  sect.  9  as  set  out  ante,  p.  27,  down  to  the  words  "prin- 
cipal money  and  interest  thereby  secured.")  Uad  the  enactment 
stopped  here,  and  a  bond  had  been  given  in  the  same  form  as  those 
declared  upon,  makmg  the  money  payable  on  a  day  certain,  no  one 
would  doubt  that  an  action  would  lie  in  the  same  manner  as  on 
any  ordinary  bond.  The  onus  therefore  is  cast  on  the  defendant  to 
show  that,  either  by  express  words,  or  by  ^necessary  implication, 
this  right  of  action  is  by  the  subsequent  part  of  the  Act  taken  away. 
It  certainly  is  not  taken  away  by  express  words ;  and  I  think  it  is 
not  taken  away  by  implication.  The  clause  enacts  that  the  mort- 
gagees and  bondholders  shall  be  equally  entitled  to  a  lien,  and 
without  any  preference  one  over  the  other.  Certainly  this  is  an 
enactment  which  it  is  very  difficult  to  construe,  so  as  to  give  it 
effect.  It  is  said  that,  if  a  judgment  is  obtained  by  the  plaintiff,  he 
Diay,  by  issuing  execution,  obtain  a  preference  over  the  other  bond- 
holders in  direct  contravention  of  this  enactment.  I  do  not  think 
that  follows  as  a  necessary  consequence  from  giving  the  plaintiff 
judgment.  The  words  may  have  an  effect  given  them  to  restrain 
the  execution :  but  I  do  not  think  they  are  sufficient  to  prevent  the 
action,  which  is  the  only  point  now  before  us. 

WiGHTMAN,  J. : 

I  agree  that  the  construction  of  the  Act  is  very  difficult :  but  I 
see  nothing  in  sect.  9  to  prevent  the  plaintiff  from  suing  on  such  a 
bond  as  this.  The  Company  have,  in  exercise  of  the  power  given 
in  that  section,  thought  proper  to  execute  a  common  money  bond. 
Therefore  an  action  lies,  unless  we  can  find  some  words  to  prohibit 
it.  I  find  none.  The  enactment  giving  a  lien  and  prohibiting  a 
preference  may  have  such  an  effect  that  the  plaintiff  will  be  under 
a  disability  to  obtain  the  fruits  of  his  judgment,  at  least  by  eleg'U; 
but  there  is  nothing  to  prevent  his  obtaining  judgment. 


EriLE,  J.  concurred. 


Judgment  for  plaintiff* 
(1)  80  E.  E.  G29  (7  Ex.  246). 
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EDWARDS   V.  LOWNDES  (I).  ^^^ 

(1  EL  &  m.  81—92 ;  S.  C.  22  L.  J.  Q.  B.  104,)  Xioc,  16,25. 

By  atat.  G  Geo.  IV.  c.  cxxxi.,  Oominissionera  are  apix)iiited  aa  truatees  to  r  «!  1 

carry  out  the  purpodes  of  tho  Act.  By  sect.  91  it  is  directed  that,  after 
paying  the  ex])euses  of  obtaining  the  Act,  the  rcmaiuder  of  the  money  in 
the  hands  of  tho  trustees  **  shall  be  ai>plied  at  the  discrotiou  of  the  said 
trustees"  in  payment  of  various  things,  amongst  othera,  **in  paying  the 
Siilary  to  the  organist  of  B.  church,  and  in  reducing,  paying  off  and  dis- 
charging  the  several  principal  sums  of  money  and  interest "  borrowed  on 
mortgage  by  virtue  of  the  Act.  By  a  provisional  order  of  tho  General 
Board  of  Ileiilth  (confirmed  by  stat.  13  &  14  Vict.  c.  108),  the  pov^ers  and 
duties  of  the  trustees  were  vested  in  the  Local  Board  of  llealth  for  B. 

In  an  action  on  the  case  by  tho  organist  of  B.  church  against  the  Local 
Board  of  llealth,  for  a  breach  of  duty  in  not  paying  his  salary,  alleging 
that  they  had  suflicient  funds  for  the  purpose,  it  appeared  at  the  trial  that 
the  boai-d  had  funds  applicable  to  the  payment  of  the  salary,  though  the 
mortgage  debt  not  yet  paid  exceeded  the  cash  balance  in  hand : 

Held :  that  the  board  and  the  organist  stood  in  the  relation  of  ti'ustee 
and  cestui  que  trust ;  and  that,  in  the  absence  of  a  specific  appropriation 
of  a  part  of  the  fund  to  tho  plaintiff,  no  action  at  law  lay :  tho  remedy 
being  in  equity. 

Case  against  the  Local  Board  of  Health  for  the  parish  of  BursleiUi 
sued  by  their  clerk  (2). 

Declaration,  recitmg  that,  after  the  passing  of  stat.  6  Geo.  lY. 
c.  cxxxi.  (3),  and  before  the  passing  of  "  The  *Public  llealth  Act,        [  •82  ] 

(1)  Dist.  in  Sunson  v.  *S^  Leonard,  and  passing  of  this  Act,  or  so  much 
Shi/rtdiUh  (1869)  L.  H.  4  C.  P.  654,  and  such  part  or  parts  tliereof  as  the 
Gd6,  38  L.  J.  C.  P.  286. — A.  C.  said  trustees  shall  oi*der  and  direct, 

(2)  Stat.  11  &  12  Vict.  c.  63,  s.  138.  with    legal   interest    for   such    parts 

(3)  Local  and  personal,  public,  thereof  as  shall  have  been  advanced 
*'For  regulating  the  markets  in  the  for  that  puii)ose,  and  tho  I'emainder 
town  of  Burslem  in  the  coimty  of  thereof  shall  be  applied  at  the  discre- 
Stafford,  and  for  lighting,  regulating  tion  of  the  said  trustees,  in  payment 
the  police,  and  watching  the  said  town  of  the  rents  and  fines  due  and  to 
of  Burslem,  and  the  vills  of  Longpoit,  become  due  to  the  lord  of  the  manor 
Cobridge,  Sneyd  Green  and  parts  ad-  for  the  time  being  in  respect  of  the 
jacent,  in  the  parish  of  Burslem.*'  It  said  market  house  and  the  waste  lands 
creates  Commissioners  for  the  purpose  in  the  possession  of  the  said  trustees, 
of  carrying  out  the  Act,  and  vests  and  in  the  purchase  of  such  messuages, 
in  them,  by  sect.  22,  as  trustees,  cer-  lands,  tenements,  or  hereditaments,  as 
tain  property  for  a  market;  and,  by  shall  be  necessary  for  the  purposes 
sect.  32,  gives  power  to  levy  tolls  and  aforesaid,  and  in  keeping  the  said 
rates ;  and,  by  sect.  83,  authorizes  town  hall  and  market  house  in  repair, 
them  to  borrow  money  on  mortgage  and  providing  the  necessary  con- 
of  the  tolls  and  rates.  venicnces  for  the  said  market,   and 

Sect.  91  euacts:  "That  out  of  the  otherwise  exercising  the  several  pur- 
first  moneys  which  shall  be  raised  or  poses  of  this  Act  as  to  the  said  market, 
received  by  virtue  of  this  Act,  the  and  in  paying  the  salary  to  the 
said  trustees  shall  in  the  first  place  pay  organist  of  Burslem  church,  and  in 
and  discharge  all  the  costs,  charges,  reducing,  paying  off  and  discharging 
and  exiienses  relative  to  the  procuring  the  several  principal  sums  of  money 
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EDWAttDB  1848"  (11  &  12  Vict.  c.  63),  plaintiff  was  organist  of  Burslem 
LowKDEs.  church  at  a  yearly  salary  of  SOL,  payable  annually  on  29th  Sep- 
tember :  that  the  salary  was  duly  paid  by  the  trustees  under  stat.  6 
Geo.  IV.  c.  cxxxi.,  until  29th  September,  1849 :  and  that  the  salary 
due  on  29th  September,  1850,  was  paid  by  the  Local  Board 
of  Health  for  the  parish  of  Burslem.  The  declaration  then  set 
forth  a  provisional  order  of  the  General  Board  of  Health  for  the 
application  of  "  The  Public  Health  Act,  1848,"  to  part  of  the  parish 
of  Burslem  (i).  Averment,  that  this  order  was  confirmed  by  "  The 
Public  Health  Supplemental  Act,  1850  (No.  3)  "  (13  &  14  Vict.  c.  108, 
s.  1,  and  schedule).  That  by  it,  amongst  other  things,  it  was  ordered 
that  the  Local  Board  of  Health,  to  be  elected  as  therein  prescribed, 
[  '83  ]  were  *to  be  the  trustees  and  Commissioners  for  executing  such  parts 
of  stat.  6  Geo.  IV.  c.  cxxxi.,  as  were  not  to  be  repealed :  and  that 
certain  parts  of  that  Act  (not  material  to  the  present  question)  were 
to  be  repealed.  The  declaration  then  proceeded  to  aver  that,  after 
the  election  of  the  Local  Board  of  Health,  a  year's  salary  became 
due  to  plaintiff,  on  29th  September,  1851 :  that  funds  applicable 
to  and  sufficient  for  the  payment  of  that  salary  were  and  still  are 
in  the  hands  of  the  Local  Board  of  Health,  out  of  which  it  was 
their  duty  to  pay  plaintiff  his  salary.    Breach  :  Non-payment. 

Pleas  :  1.  Not  guilty.  2.  Denial  that  plaintiff  was  organist.  3.  A 
traverse  of  the  allegation  of  the  provisional  order.  4.  A  traverse 
of  the  allegation  that  funds  applicable  to  and  sufficient  for  the  pay- 
ment were  in  the  hands  of  the  Local  Board  of  Health.  On  which 
four  traverses  issues  were  joined.  5.  That  the  Local  Board  never 
determined  to  pay  the  money  in  their  hands  to  plaintiff;  and  that, 
in  the  reasonable  exercise  of  their  discretion,  they  determined  not  to 
pay  it  to  plaintiff,  but  to  apply  it  to  other  purposes  to  which  it  was 
applicable :  verification.  Keplication  :  De  injuria.  Issue  thereon. 
At  the  trial,  before  Gresswell,  J.,  at  the  last  Stafford  Summer 
Assizes,  the  appointment  of  the  plaintiff  as  organist,  and  the  pro- 
visional order,  were  proved.     The  material  evidence  on  the  fourth 

and  interest  which  now  are  owing,  tions,  or  establishments  there,  as  the 
or  which  shall  be  boiTowed  upon  any  said  trustees  assembled  at  any  meet- 
mortgage  or  mortgages,  and  in  re-  ing,  to  be  held  in  pursuance  of,  and 
deeming  any  annuities  to  be  granted  according  to  the  directions  of  this  Act 
by  virtue  of  this  Act;  and  the  same  shall  think  proper;  and  if  any  surplus 
shall  in  the  'next  place  be  applied  shall  then  remain,  such  surplus  shall 
for  or  towards  such  general  improve-  be  applied  in  aid  and  diminution  of 
ments  in  the  said  parish  of  Burslem,  the  police  rates  hereinafter  directed  to 
or  for  establishing,  promoting,  or  be  raised." 
assisting  any  public  works,   institu-  (1)  See  stat.  11  &  12  Vict,  c,  C3,  s.  10. 


VOL.  xcni.]      1862.    Q.  B.    1  EL.  A  BL.  88—85.  88 

and  fifth  issaes  consisted  of  two  documents.    First:  the  aadited     Edwards 
account   of    the  Local  Board  of   Health    for    the   year    ending     lowndib. 
September  25th,  1851 ;  by  which  it  appeared  that,  at  the  com- 
mencement of  that  year,  the  board  had  a  cash  balance  in  hand  of 
120L  14s.  5c?.,  and  that  the  mortgage  debts,  contracted  under  the  Act, 
then  amounted  to  *7,24(M.  0$.  Od. :  and  that,  at  the  end  of  the  year,        C  •^^  ] 
after  defraying  the  expenses  of  the  year,  and  reducing  the  mortgage 
debts  to  7,140/.  Os.  Orf.,  they  had  a  cash  balance  of  219/.  18«.  5rf. 
Secondly :  a  letter,  signed  by  the  defendant  as  clerk,  and  addressed 
to  the  plaintiff,  in  the  following  terms : 

"  BuRSLBM,  22nd  October,  1851. 
"  The  Organist's  salary. 
"  Sib, — I  am  directed  by  the  Burslem  Local  Board  of  Health  to 
inform  you  that  a  special  meeting  has  been  this  day  held  for  the  pur- 
pose of  considering  your  application  for  the  payment  of  30/.  0«.  Od. 
for  a  year's  salary,  as  organist  of  the  parish  church ;  when  it  was 
determined  to  resist  the  demand." 

It  was  suggested,  for  the  plaintiff,  that  the  board  were  actuated 
by  motives  arising  from  local  factions :  and  that  the  evidence  did  not 
show  a  bond  fide  application  of  the  funds  to  other  purposes.  The 
learned  Judge  expressed  his  opinion  to  be  that  there  were  funds 
applicable  to  the  payment;  but  that  a  legal  duty,  such  as  was 
declared  upon,  was  not  proved  ;  and  also  that  the  above  letter  proved 
the  substance  of  the  fifth  plea.  He  directed  a  verdict  for  the 
defendant  on  the  first  and  fifth  issues,  and  for  the  plaintiff  on  the 
others ;  and  reserved  leave  to  move  to  enter  a  general  verdict  for 
plaintiff  with  25/.  damages. 

Whateley,  in  this  Term,  obtained  a  rule  nisi  accordingly. 

J.  Gray  and  P.  McMahon  now  showed  cause  (i) : 

It  appeared  by  the  account  put  in  evidence  that  a  "^mortgage  debt  [  ^85  ] 
of  more  than  7,000/.  remained  unpaid ;  and  that  that  debt  greatly 
exceeded  the  funds  in  the  hands  of  the  Local  Board  of  Health :  these 
funds  were  as  applicable  to  the  payment  of  that  debt  as  to  the  pay- 
ment of  the  organist's  salary.  The  substance  of  the  fifth  plea 
is  proved  by  the  letter  in  evidence. 

(LoBD  Gampbbll,  Oh.  J. :  If  there  was  a  legal  duty  imposed  on  the 
Local  Board  of  Health  to  pay  the  salary,  such  that  an  action  at  law 
(1)  Before  Lord  Campbell,  Ch.  J.,  Coleridge,  Wightman  and  Erie,  JJ. 
E.B. — ^voL.  xoin.  B 
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EDWABD8     would  lie  for  a  breach  of  that  duty,  they  could  not  evade  performance 
I.OWNDEB.     ^^  ^^  ^^  ^^^^  manner.    The  question  is,  whether  the  remedy  is  at 
law  or  in  equity.) 

No  action  lies  at  law.  The  effect  of  slat.  6  Geo.  lY.  c.  cxxxi.,  s.  91, 
is  to  render  the  Commissioners  (whose  duties  are  now  transferred 
to  the  Local  Board  of  Health)  trustees  of  a  fund  which,  in  their 
discretion,  they  are  to  apply  to  a  variety  of  purposes.  If  they  have 
not  bond  fide  exercised  their  discretion,  it  is  a  breach  of  trust,  for 
which  they  may  be  made  responsible  in  equity.  But  no  action  lies 
at  law  for  a  breach  of  trust :  Bartlett  v.  Dimond  (i),  Pardoe  v.  Price  (2). 

(Coleridge,  J. :  Do  you  carry  the  argument  so  far  as  to  say  that, 
if  every  demand  except  one  was  discharged,  and  the  Local  Board  of 
Health  had  in  their  hands  ample  funds  to  discharge  that  one,  applic- 
able to  no  other  purpose,  still  an  action  at  law  would  not  lie  ?) 

In  the  case  supposed,  no  action  would  lie,  unless  it  could  be  proved 
that  the  defendants  had  expressly  promised  to  pay  the  fund  to  the 
plaintiff.  Where  there  is  a  fund  in  the  hands  of  a  trustee,  which  in 
equity  belongs  to  the  cestui  que  trust,  so  that  the  only  trust  unper- 
formed is  one  to  pay  over  the  money,  if  the  trustee  does  in  fact 
promise  his  cestui  que  trust  to  pay  it,  assutiapsit,  for  money  had  and 
received  or  on  an  account  stated,  may  be  maintained  :  Roper  v.  Hoi- 
[  •8'?  ]  l(^nd  (3) :  *but  no  promise  to  perform  even  such  a  trust  is  implied 
by  law.  The  distinction  is  explained  in  the  judgment  in  Pardoe  v. 
Price  (4).  There  is  one  case  apparently  not  in  accordance  with  that 
principle  :  Cane  v.  Chapman  (6) ;  but  that  case,  if  it  can  be  supported, 
must  depend  upon  the  special  terms  of  the  Act  in  that  case.  The 
salary  in  the  present  case  is  not  made  chargeable  on  the  property 
belonging  to  the  Local  Board  of  Health:  yet,  if  judgment  goes 
against  them,  that  property  may  be  seized  in  execution.  That  is  a 
reason  why  an  action  does  not  lie  :  Addison  v.  Mayor  of  Preston  (e). 

(Lord  Campbell,  Ch.  J. :  In  a  Scotch  appeal,  Duncan  v.  Findlater  (7), 
the  House  of  Lords  determined  that  the  funds  of  a  public  body  were 
not  liable  for  the  misconduct  of  those  managing  it.  If  there  is  a 
breach  of   a  legal  duty  here,   the  members  of    the  board  are 

(1)  14  M.  &  W.  49.  (6)  6  Ad.  &  El.  647. 

(2)  73  R  E.  668  (16  M.  &  W.  451).  (6)  12  C.  B.  108 ;  21  L.  J.  C.  P.  US, 

(3)  3  Ad.  &  EI.  99.  (7)  49  E.  E.  255  (6  CL  &  Fin.  894). 

(4)  .73  E.  E.  568  (16  M.  &  W.  458). 
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personally  liable  in  this  action ;  but  the  property  belonging  to  the     Edwards 
board  could  not  be  taken  in  execution.)  Lowmdes. 

Whateley  and  Wliitmorey  conti'a  : 

Cane  v.  Chapman(l)  cannot  in  any  way  be  distinguished  from  the 
present  case.  If  there  is  any  difference,  the  present  case  is  stronger ; 
for,  after  the  board  paid  the  salary  in  1850,  and  induced  the  plain- 
tiff to  continue  his  services  for  a  fresh  year,  they  were  rather  debtors 
to  him  than  trustees  for  him. 

Cur.  adv.  vulL 

LfOBD  Gampbbll,   Gh.    J.,    on    a   subsequent   day  in    this   Term 
(November  25),  delivered  the  judgment  of  the  Court  : 

This  was  an  action  on  the  case  against  the  Local  Board  of  Health  [  87  ] 
of  the  parish  of  Burslem  in  the  county  of  Stafford,  who  were  sued, 
in  the  name  of  their  clerk,  for  an  alleged  breach  of  duty,  in  not 
paying  to  the  plaintiff  an  arrear  of  salary  which  was  due  to  him  as 
organist  of  Burslem  Church.  The  defendant  pleaded  Not  guilty, 
and  some  traverses ;  and  also  a  special  plea,  to  which  the  plaintiff 
replied  De  injurid.  Upon  the  trial,  the  jury  found  a  verdict  for  the 
plaintiff  upon  the  traverses ;  and  for  the  defendant  on  Not  guilty 
and  the  issue  upon  the  replication  to  the  special  plea ;  with  liberty 
reserved  for  the  plaintiff  to  move  to  enter  the  verdict  for  him  upon 
the  two  issues  which  were  so  found  for  the  defendant. 

It  appeared  that,  in  1825,  an  Act  was  passed  (6  Geo.  IV.  c.  cxxxi.) 
for  regulating  the  markets  and  the  police  of  Burslem,  and  lighting 
and  watching  the  town  and  some  villages  and  places  adjacent :  and 
by  that  Act  certain  persons  were  appointed  trustees  for  carrying 
into  effect  various  of  the  purposes  contemplated  by  the  Act,  and 
with  power  to  raise  and  receive  money  by  virtue  of  the  Act ;  out  of 
which  they  were,  by  s.  91,  required,  in  the  first  place,  to  pay  the 
costs  of  procuring  the  Act,  and  to  apply  the  remainder  at  their 
discretion,  in  payment  of  the  rents  and  fines  due  to  the  lord  of  the 
manor  in  respect  of  the  market  house  and  other  property  vested  in 
the  trustees,  and  in  the  purchase  of  such  lands  &c.  as  should  be  neces- 
sary for  the  purposes  mentioned  in  the  Act,  and  in  keeping  the 
town  hall  and  market  house  in  repair,  and  in  providing  the  neces- 
sary conveniences  for  the  market,  and  otherwise  executing  the 
purposes  of  the  Act  as  to  the  laarket,  and  in  paying  the  salary 
to  the  organist  of  Burslem  Church,  and  in  ^reducing  and  paying       [  *88  ] 

(1)  5  Ad.  &  EL  647. 

3— a 
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Edwabds     off  the  principal  and  interest  of  money  borrowed  on  mortgage,  and 
Lowndes,     redeeming  annuities  granted  ander  the  Act;  and,  in  the  next  place, 
to  apply  such  money  to  the  general  improvement  of  Burslem ;  and 
any  surplus  to  be  applied  in  aid  of  the  police  rate. 

The  plaintiff  was  appointed  organist  after  the  passing  of  the  Act, 
and  was  paid  his  salary  of  80Z.  a  year  by  the  trustees  up  to  the 
29th  of  September,  1849.  In  1850,  by  a  provisional  order  of  the 
General  Board  of  Health,  confirmed  by  stat.  IS  &  14  Vict.  c.  108, 
all  the  powers,  authorities  and  duties  of  the  trustees  were  trans- 
ferred to  and  vested  in  the  Local  Board  of  Health  of  the  parish  of 
Burslem ;  and  the  salary  of  the  plaintiff  as  organist,  due  on  the 
29th  of  September,  1850,  was  paid  by  the  Local  Board  of  Health  ; 
but  they  refused  to  pay  the  plaintiff  his  salary  which  became  due 
on  the  29th  of  September,  1851,  having,  at  the  time  of  their  refusal, 
more  money  in  their  hands  applicable  to  the  payment  of  the  plain- 
tiff's salary,  and  to  the  other  purposes  mentioned  in  the  91st  section 
of  stat.  6  Geo.  IV.  c.  cxxxi.,than  was  sufficient  to  pay  the  plaintiff's 
salary ;  but  no  part  of  which  had  been  appropriated  by  the  board, 
either  to  the  payment  of  the  plaintiff's  salary,  or  to  any  of  the 
other  purposes  specified  in  the  91st  section  of  the  Act.  It  appeared, 
however,  that  there  were  debts  due  on  mortgage  to  a  much  greater 
amount  than  the  money  in  the  hands  of  the  board. 

The  question  discussed  before  us  was :  Whether,  under  these  cir- 
cumstances, an  action  on  the  case  was  maintainable  against  the 
Local  Board  of  Health  for  a  breach  of  duty  in  not  paying  the 
plaintiff  his  salary  ?  And,  as  the  principle  involved  in  the  question 
is  one  of  very  general  application,  we  wished  to  look  at  the  autho- 
[  •8»  ]  rities  that  *were  cited,  before  giving  our  judgment ;  though  we  did 
not  entertain  any  doubt  upon  it. 

It  may  be  taken  as  settled  that,  where  the  parties  stand  to  each 
other  in  the  relation  of  trustee  and  cestui  que  trust,  and  the  trustee 
is  under  no  other  legal  liability  than  that  which  arises  from  that 
relation,  no  action  at  law  for  money  had  and  received  can  be  main- 
tained against  him,  though  he  has  money  in  his  hands  which  under 
the  terms  of  the  trust  he  ought  to  pay  over  to  the  cestui  que  trust, 
but  which  he  still  holds  in  the  character  of  trustee  only.  It  is 
unnecessary  to  refer  upon  this  proposition  to  other  authorities  than 
that  of  the  well  considered  judgment  delivered  by  Baron  Bolfe  in 
Pardoe  v.  Price  (l).  If,  indeed,  the  trustee,  by  appropriating  a  sum 
as  payable  to  the  cestui  que  trust,  or  otherwise,  admits  that  he  holds 
(1)  73  E.  E.  568  (16  M.  &  W.  461). 
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it  to  be  paid  to  the  cestui  qae  trust,  and  for  his  use,  the  character  Edwards 
of  the  relation  between  the  parties  is  changed;  and  the  trustee  lowkdeb. 
does  not  hold  it  as  a  trustee  properly  so  called,  but  as  a  receiver 
for  the  plaintiff's  use,  who  may  maintain  an  action  at  law  for 
money  had  and  received,  founded  upon  the  appropriation  to  his 
use  and  the  liability  thence  arising.  There  are  many  cases  that  are 
founded  upon  this  principle,  from  Allen  v.  Impett  (})  to  littper  v. 
Holland  (2) ;  and  these  have  reference  to  earlier  decisions. 

In  the  present  case,  the  Board  of  Health  were  trustees  for  the 
persons  who  were  interested  in  the  distribution  of  the  funds  which 
were  received  by  the  board  under  the  Act ;  and  the  plaintiff  and 
the  board  were  in  the  relation  to  each  other  of  cestui  que  trust  and 
trustee.  The  board  had  made  no  appropriation  of  any  part  of  *the  [  *^  ^ 
money  in  their  hands  as  held  for  him ;  and  there  is  no  doubt  that 
he  could  not  maintain  an  action  against  it  for  money  had  and 
received.  It  was  said,  indeed,  that  by  having  paid  the  plaintiff 
once  a  contract  might  be  inferred  which  would  be  legally  binding. 
But  the  payment  was  made  in  execution  of  the  trust,  and  not  upon 
contract  by  the  board,  even  if  such  an  argument  could  be  urged  in 
such  an  action  as  the  present.  As  it  appears  to  us  to  be  clear  that 
no  action  for  money  had  and  received,  or  for  work  and  labour,  could 
be  maintained  by  the  plaintiff  against  the  Board  of  Health,  is  an 
action  on  the  case  maintainable  by  the  plaintiff,  founded  on  an 
alleged  breach  of  duty  by  the  board  in  not  paying  him  his  salary 
when  they  had  funds  in  their  hands  applicable  to  the  payment,  and 
which  they  might  have  so  applied,  but  did  not?  The  plaintiff 
relied  upon  the  case  of  Cane  v.  Chapman  (8).  In  that  case,  the 
Commissioners  appointed  under  an  Act  for  paving  and  lighting  the 
town  of  Harwich  were  authorized  to  raise  money  by  grant  of  annui- 
ties, which  were  to  be  paid  by  the  Commissioners  out  of  the  money 
to  arise  from  the  rates  which  they  were  authorized  to  levy  for 
carrying  the  Act  into  execution  :  there  was  a  clause  in  the  Act,  by 
which  it  was  enacted  that  all  money  which  the  Commissioners 
should  receive  should  be  applied  from  time  to  time  in  defraying 
the  expenses,  first  of  obtaining  the  Act,  and  afterwards  of  carrying 
the  same  into  execution,  and  for  no  other  use  or  purpose.  The 
declaration  stated  the  grant  of  an  annuity  to  the  plaintiff,  pursuant 
to  the  Act ;  that  it  was  in  arrear ;  that  the  Commissioners  had  in 
their  hands  money  arising  from  the  rates  more  than  sufficient  to 

(1)  8  Taunt  263.  (3)  5  Ad.  &  El.  647. 

(2)  3  Ad.  &  El.  99. 
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Edwards  pay  *th6  plaintiff,  and  were  requested  to  pay  him;  and  that  it 
L0WMDR8.  thereupon  became  their  duty  to  pay  him ;  but  that  the  Gommis- 
[  *9i  ]  sioners,  not  regarding  their  duty,  did  not  pay.  The  defendants 
denied  that  it  was  their  duty ;  upon  which  there  was  a  demurrer. 
It  was  objected  that  the  action  would  not  lie :  but  the  Coubt  held 
that  it  would,  on  the  ground  that  the  Commissioners  were  not  per- 
sonally liable ;  that  they  were  executing  a  public  trust,  and  were 
liable  to  an  action  for  breach  of  duty  if  they  had  funds  with  which 
they  might  have  paid  the  plaintiff,  but  refused  and  neglected  to  do 
so.  It  may  be  observed  that  this  appears  to  be  the  first  and,  as  far 
as  we  are  aware,  the  only  case  in  which  it  has  been  decided  that 
such  an  action  is  maintainable  under  such  circumstances.  It  was 
not  alleged  that  there  were  no  other  annuitants  who  might  have 
equal  claims  with  the  plaintiff,  or  that  the  fund  in  hand  was  applic- 
able, exclusively,  to  the  plaintiff's  debt.  It  was  for  the  plaintiff, 
who  charged  the  defendants  with  a  breach  of  duty,  to  show  affirma- 
tively that  there  had  been  such  a  breach;  and  Lord  Dbnman 
expresses  much  doubt  whether  the  action  was  maintainable  in 
that  form.  It  is  not  easy  to  reconcile  that  case  with  the  prin- 
ciples upon  which  the  legal  remedies  against  trustees,  whether 
for  public  or  private  purposes,  have  been  regulated :  and  we  are  not 
disposed  to  consider  it  an  authority  in  any  case  in  which  the 
circumstances  are  not  precisely  similar. 

In  the  present  case,  by  the  terms  of  the  91st  section  of  stat. 
6  Geo.  IV.  c.  cxxxi.,  the  money  received  by  the  trustees  is  to  be 
applied  at  their  discretion  to  various  specified  purposes ;  of  which 
paying  the  organist*s  salary  was  one ;  as  was  also  the  reducing 
[  ^92  ]  and  paying  off  money  *owing  upon  mortgage ;  and  it  did  appear 
that,  independently  of  the  purposes  mentioned  in  the  Act,  there  was 
money  due  and  payable  upon  mortgage  to  a  greater  amount  than 
the  money  in  the  hands  of  the  Local  Board  of  Health ;  and  to  the 
payment  of  which  the  fund  in  their  hands  was  just  as  applicable  as 
to  the  payment  of  the  plaintiff's  claim.  This  distinguishes  the 
present  case  from  that  of  Cane  v.  Chapman  (l) :  and,  on  general 
principle,  we  think  that  an  action  on  the  case  for  breach  of  duty  is 
not  maintainable  by  a  cestui  que  trust  against  his  trustee,  where 
the  only  breach  complained  of  is  the  non-payment  of  money  which 
the  trustee  holds  as  such,  to  be  paid  by  him  to  the  cestui  que  trust, 
but  which  he  has  not  specifically  appropriated  to  that  purpose.  The 
proper  remedy  in  such  a  case  would  be  in  equity ;  or,  it  there  is 

(1)  5  Ad.  &  El.  647. 
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any   remedy  at  law,  it  might  under  some  circumstances  be  by     Edwards 
mandamus^  but  not  by  action.  Lowhdbb. 

We  are  therefore  of  opinion  that  the  rule  in  this  case  should  be 
discharged. 

'  Rule  discharged. 


REG.  V.  INHABITANTS  of  SAFFRON  HILL,  &c. 

(1  El.  &  BL  93—99  ;  S.  C.  22  L.  J.  M.  G.  22.) 

[Question  of  evidence  on  yerj  special  facts ;  no  definite  proposition  of  law  in 
the  judgments.] 


1852. 
Aov,  17. 


RUST  V.  NOTTIDGE. 

(1  EL  &  BL  99—110;  S.  C.  22  L.  J.  a  B.  73;  17  Jur.  278.) 
[Conatraction  of  a  particular  document :  obsolete  pleading.] 


1862. 
Nor.  19. 


CATCHPOLE  V.  AMBERGATE,  &c.  RAILWAY 
COMPANY. 

(1  EL  &  BL  111—120;  S.  0.  22  L.  J.  a  B.  35;  17  Jur.  345;  7  Bail.  Cas.  221.) 

Declaration  in  case  against  an  incorporated  Bailway  Company  (under 
stat.  9  &  10  Yict.  c.  clvi.,  incorporating  the  Conipanies  Clauses  Consolida- 
tion Act,  1845)  stated  that,  before  and  at  the  time  of  the  execution  of  the 
deed  of  transfer  after  mentioned,  N.  appeared  by  a  book  of  defendants  kept 
by  defendants  in  pursuance  of  the  provisions  of  the  Company's  Clauses 
Consolidation  Act,  1845,  called  the  Begister  of  Shareholders,  to  be,  and 
then  was,  lawful  owner  of  300  shares  in  the  undertaking  of  defendants ; 
that  plaintiff  bought  the  shares  of  N.,  and  N.,  by  a  deed  duly  stamped, 
signed,  sealed  and  delivered  by  him  to  plaintiff,  transferred  the  shares  to 
plaintiff,  subject  to  the  conditions  on  which  N.  held  them  at  the  time 
of  the  execution  ;  that  the  deed  was  according  to  the  form  in  Schedule  B. 
to  the  last  mentioned  Act ;  and  that  plaintiff  afterwards  caused  the  same 
to  be  delivered  to  G.,  the  secretary  of  defendants  and  their  agent  in  that 
behalf,  to  be  kept  by  them,  in  order  that  defendants  might  enter  a  memorial 
in  the  Begister  of  Transfers,  and  endorse  such  entry  on  the  deed  of  transfer; 
and  might  on  demand  deliver  a  new  certificate  to  plaintiff  as  purchaser  of 
the  shares,  according  to  the  provisions  of  the  last-mentioned  Act  Breach, 
that  defendants  did  not,  nor  did  G.  nor  any  other  person  on  defendants* 
behalf,  enter  any  memorial  &c.,  or  indorse  any  entry  &c.,  whereby  plaintiff 
had  been  deprived  of  his  right  and  title  to  appear  in  the  books  of  defen- 
dants as  holder  and  proprietor  of  the  shares :  whereby,  and  by  reason  of 
N.  still  appearing  by  the  Begister  of  Shareholders  to  be  holder  and  pro- 
prietor of  the  shares,  and  of  calls  having  been  made  by  defendants,  after 
the  committing  &c.,  upon  persons  so  appearing  by  the  last  mentioned  book 
to  be  holders  and  proprietoi-s  of  the  said  shares,  and  (among  others)  upon 
N.,  and  by  reason  of  the  failure  of  N.  to  pay  the  calls  (plaintiff  having 
received  no  notice  of  forfeiture),  defendants,  to  wit  by  the  directors  of  the 
Company,  did,  according  to  the  provisions  of  the  last  mentioned  Act,  declare 
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ihe  shares  forfeited ;  whifh  forfeiture  haying  been  afterwards  and  aooording 
to  the  provisions  of  the  last  mentioned  Act  confirmed  at  a  general  meeting 
of  the  Company,  and  the  shares  so  forfeited  directed  to  be  sold  for  the  pur- 
poses in  the  last  mentioned  Act  declared,  and  according  to  the  provisions 
thereof,  the  shares  so  forfeited  were  afterwards  sold  by  defendants,  to  wit 
by  the  said  directors,  by  public  auction:  and  plaintiff  had  thereby  been 
deprived  of  his  right  to  compel  defendants  to  make  such  entry  and  indorse- 
ment as  aforesaid,  and  to  deliver  to  plaintiff  such  certificate,  and  had  also 
been  deprived  of  the  shares  and  all  benefit  thereof,  and  all  the  dividends 
and  other  profits,  which  he  might  have  derived  therefrom,  and  also  of  the 
benefit  of  selling  the  shares  at  an  increased  premium,  the  shares  having, 
since  the  committing  &c.,  risen  in  value. 

2nd  count,  stating  that  plaintiff,  at  the  time  of  the  committing  &c.,  was 
the  lawful  holder,  and  well  entitled  to,  300  shares  in  the  undertaking  of 
defendants ;  that  defendants,  without  lawful  cause,  and  in  pretended  exer- 
cise of  the  powers  confirmed  by  the  Company's  Clauses  Consolidation  Act, 
1845,  wrongfully  declared  the  shares  forfeited,  and  afterwards  confirmed 
such  forfeiture,  and  afterwards  sold  the  shares  :  whereby  plaintiff  had  been 
deprived  of  the  said  shares  and  the  benefit  thereof,  &c.  (as  in  1st  count) : 

Held,  on  special  demurrer : 

That  both  counts  disclosed  a  good  cause  of  action,  inasmuch  as  they 
showed  a  wrongful  act  of  omission  by  defendants  in  neglecting  to  register, 
and  also  wrongful  acts  of  commission  by  them  in  declaring  and  confirming 
the  forfeiture,  and  selling  the  shares ;  and  that  such  acts  were  not  simply 
inoperative,  but  that  the  declaration  disclosed  an  actual  loss  to  plaintiff, 
resulting  from  those  acts  : 

Held,  al80,.that  it  was  not  necessary  for  plaintiff  expressly  to  aver  that 
a  reasonable  time  for  registering  the  shares  had  ^elapsed. 

Case.  The  first  count  stated  that  heretofore,  and  at  the  time  of 
the  execution  of  the  deed  of  transfer,  *and  before  the  committing 
&c.  of  the  grievances,  thereinafter  mentioned,  one  W.  L.  Nutter 
appeared,  by  a  certain  book  of  defendants  kept  by  defendants  in 
pursuance  of  the  provisions  of  the  '^  Company's  Clauses  Consolida- 
tion Act,  1845,''  and  called  the  "Eegister  of  Shareholders,"  to  be, 
and  then  was,  the  lawful  holder  and  proprietor  of  divers,  to  wit  800, 
shares  in  the  undertaking  of  defendants,  of  great  value,  to  wit 
2,0002.,  and  was  lawfully  entitled  to  sell  and  transfer  the  same ; 
and,  being  minded  and  desirous  to  sell  and  transfer  the  said  shares 
to  the  plaintiflF,  heretofore,  to  wit  on  &c.,  agreed  with  plaintiff  to 
sell  and  transfer  the  said  shares  to  him,  and  then  bargained  and 
sold  to  plaintiflF,  and  plaintiff  then  bought  of  N.,  the  same  shares,  at 
and  for  a  certain  price  or  sum,  to  wit  872.  lOs. :  and  thereupon,  and 
in  pursuance  of  the  said  agreement  and  bargain  and  sale,  to  wit  on 
&c.  last  aforesaid,  by  a  certain  deed  duly  stamped  as  by  law  then 
required,  and  signed,  sealed  and  delivered  by  N.  and  the  plaintiff 
respectively,  N.,  in  consideration  of  the  sum  of  87/.  lOs.  to  him  paid 
by  plaintiff,  did  transfer  the  said  shares  to  plaintiff,  to  hold  the 
same  to  plaintiff,  his  executors,  administrators  and  assigns,  subject 
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to  the  several  conditions  on  which  N.  held  the  same  at  the  time  of   Catchpoub 

the  execution  thereof :  and  by  the  said  deed  plaintiff  did  agree  to  ahbkroatr, 

take  the  said  shares,  subject  to  the  same  conditions.    Averment,  *comVant^^ 

that  in  the  deed  the  consideration  for  the  transfer  was  truly  stated, 

and  that  the  deed  was  in  all  respects  according  to  the  form  in 

Schedule  B.  to  the  last  mentioned  Act  of  Parliament  annexed,  or  to 

the  like  effect.    Averment  that,  after  the  execution  of  the  deed  of 

transfer  in  manner  aforesaid,  to  wit  on  &c.,  plaintiff  caused  the 

same  to  be  delivered  to  defendants,  to  wit  to  one  G.,  then  being  the 

secretary  of  and  appointed  by  defendants  *and  their  agent  in  that       [  *n3  ] 

behalf,  to  be  kept  by  them,  and  in  order  that  defendants  might 

enter  a  memorial  in  a  certain  book  of  defendants,  kept  by  defendants 

in  pursuance  of  the  provisions  of  the  last  mentioned  Act  of  Parlia* 

ment,  called  the  ''Register  of  Transfers,*'  and  indorse  such  entry  on 

the  said  deed  of  transfer,  and  might  on  demand  deliver  a  new 

certificate  to  plaintiff  as  the  purchaser  of  the  said  shares,  according 

to  the  provisions  of  the  last  mentioned  Act  of  Parliament :  and  it 

then  became  and  was  the  duty  of  defendants,  and  they  were  then 

required,  to  wit  by  plaintiff,  to  make  and  indorse  such  entry  as 

aforesaid.     Breach :  that  defendants  did  not,  nor  did  the  said  6.  as 

such  secretary  as  aforesaid,  or  any  other  person  on  the  defendants' 

behalf,  enter  any  memorial  in  the  said  book  of  the  defendants 

called  the  "  Begister  of  Transfers,"  or  indorse  any  entry  on  the  said 

deed  of  transfer,  but  have  hitherto  wholly  neglected  See.    Whereby 

plaintiff  has  been  deprived  of  his  right  and  title  to  appear  in  the 

books  of  defendants  as  the  holder  and  proprietor  of  the  said  shares, 

and  whereby,  and  by  reason  of  the  said  N.,  after  such  delivery  of 

the  said  deed  of  transfer  and  the  committing  of  the  said  grievances, 

still  appearing  by  the  said  book  of  defendants,  called  ''  The  Begister 

of  Shareholders,"  to  be  the  holder  and  proprietor  of  the  said  shares, 

and  of  divers  calls  having  been  made  by  defendants  after  the 

committing  of  the  said  grievances  upon  divers  persons  so  appearing 

by  the  last  mentioned  book  to  be  the  holders  and  proprietors  of 

shares  in  the  said  undertaking,  and  amongst  others  the  said  N.,  and 

by  reason  of  the  failure  of  the  said  N.  to  pay  the  said  calls  so  made 

upon  him  as  aforesaid,  plaintiff  having  received  no  such  notice  of 

forfeiture  as  in  the  last  mentioned  Act  of  Parliament  ^mentioned,       [*ii^] 

defendants,  to  wit  by  divers  persons  then  being  the  directors  of  the 

said  Company  lawfully  appointed,  whose   names  are  respectively 

unknown  to  plaintiff,  did,  after  the  committing  of  the  said  grievances 

and  according  to  the  provisions  of  the  last  mentioned  Act  of 
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Gatohpolb    Parliament  in  that  behalf,  proceed  to  declare,  and  did  declare,  the 
AuBBROATE,   ^aid  shares  so  standing  in  the  last  mentioned  book  in  the  name  of 
^^CoupjMY^  the  said  N.,  as  the  holder  and  proprietor  thereof,  forfeited  :  which 
forfeiture  having  been  afterwards  and  according  to  the  provisions  of 
the  last  mentioned  Act  confirmed  at  a  general  meeting  of  the  said 
Company,  and  the  said  shares  so  forfeited  directed  to  be  sold  for  the 
purposes  in  the  last  mentioned  Act  declared,  and  according  to  the 
provisions  thereof,  the  said  shares  so  forfeited  were  afterwards  sold 
by  defendants,  to  wit  by  the  said  directors,  to  wit  by  public  auction, 
according  to  the  provisions  of  the  last  mentioned  Act  of  Parliament. 
And  plaintiff  has  thereby  been  deprived  of  his  right  to  compel 
defendants  to  make  such  entry  and  indorsement  as  aforesaid,  and 
to  deliver  to  plaintiff,  as  the  purchaser  of  the  said  shares,  such 
certificate;  and  has  also  been  deprived  of  the  said  shares,  and 
all  benefit  thereof,  and  all  the  dividends  and  other  profits  which 
he  might  and  would  have  derived  therefrom,  and  also  the  benefit 
of  selling  the  said  shares  at  an  increased  premium,  the  said  shares 
having,  since  the  committing  of  the  said  grievances,  greatly  risen 
in  value,  to  wit  to  the  amount  of  50{.  per  share ;  and  by  means 
of  the  premises  the  plaintiff  has  been,  and  otherwise  is,  greatly 
injured  Sec. 

2nd  count.  That,  before  and  at  the  time  of  the  committing  &c., 
plaintiff  was  the  lawful  holder  of,  and  well  entitled  to,  divers,  to  wit, 
800,  shares  in  the  undertaking  of  the  defendants,  of  great  value,  to 
[♦116]  wit  2,000Z.  Nevertheless  ♦defendants,  well  knowing  the  premises, 
but  contriving  &c.,  heretofore,  and  whilst  plaintiff  still  continued 
the  lawful  holder  of  and  so  entitled  to  the  last  mentioned  shares, 
and  before  the  commencement  of  this  suit,  to  wit  on  &c.,  wrongfully, 
improperly  and  without  any  lawful  cause  or  excuse,  and  in  pretended 
exercise  of  the  powers  and  authorities  in  that  behalf  given  and 
conferred  by  the  Companies  Glauses  Consolidation  Act,  1845,  to 
wit  by  certain  persons  then  being  directors  of  the  said  Company 
lawfully  appointed  &c.  (Averment  of  declaration  of  forfeiture, 
confirmation  and  sale,  as  in  first  count.)  Whereby  plaintiff 
has  lost  and  been  deprived,  not  only  of  the  said  shares  and  the 
benefit  thereof,  and  all  the  dividends  and  other  profits  which 
he  might  and  otherwise  would  have  derived  therefrom,  but  also 
of  the  profit  of  selling  at  an  increased  premium  &c.  (as  in  first 
count). 

Demurrer,  assigning  as  grounds  the  points  afterwards  insisted 
upon  in  argument.     Joinder  in  demurrer. 
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WiUeSy  for  the  defendants :  Catchpole 

Both  counts  of  the  declaration  are  bad.    As  to  the  first:  even  Ambbroatb, 
supposing  a  forfeiture  to  have  taken  place,  it  operates  nothing ;  it  is     company. 
simply  void,  and  therefore  inflicts  no  injury  upon  the  plaintiff.    The 
special  Act  of  the  Company  (i)  incorporates  *the  provisions  of  stat.       [  *H6  ] 
8  &  9  Yict.  c.  16  (Companies  Clauses  Consolidation  Act,  1845), 
sect.  15  of  which  provides  that,  until  a  transfer  has  been  "  delivered 
to  the  secretary  "  of  the  Company  in  the  manner  prescribed  by 
sects.  14, 15,  the  vendor  is  liable  for  the  calls  upon  the  shares  trans- 
ferred, and  the  purchaser  is  not  entitled  to  the  profits  upon  them :  his 
right  is  not  made  to  depend  on  the  registration.    Therefore  the  plain- 
tiff is  not  justified  in  his  complaint  that  he  has  been  deprived  of  the 
profits  upon  the  shares.    The  shares  are  still  the  property  of  the 
plaintiff.    It  is  as  if,  A.  being  owner  of  land,  B.  should  take  on 
himself  to  sell  the  land  to  C. 

(CoLEBiDGE,  J. :  The  declaration  states  that  defendants  have 
actually  sold  the  shares,  and  plaintiff  has  thereby  lost  the  dividends 
upon  them.) 

The  declaration  does  not  show  that  the  plaintiff  has  been,  by  any 
act  of  the  defendants,  deprived  of  his  title  to  the  shares.  These 
shares  are  merely  a  right  to  a  certain  portion  of  the  profits  of  the 
undertaking;  the  holder's  right  is  not  that  of  a  partner  in  the 
property  of  the  Company.  And  such  right  can  be  divested  only  in 
the  mode  given  by  the  statutes  governing  the  Company. 

(LoBD  Campbell,  Ch.  J. :  De  facto  the  defendants  have  declared 
the  shares  forfeited.) 

Such  an  act  amounts,  at  the  most,  to  mere  slander  of  title.  It  is 
much  the  same  case  as  where  a  landlord  wrongfully  assumes  that 

(1)  Stat  9  &  10  Tict.  c.  civ.  (Local  dation  Act,  1845,'  <  The  Lands  Clauses 
and  personal,  public)  « For  making  a  Consolidation  Act,  1845,'  and  'The 
railway  from  or  near  the  Amber-  Bailways  Clauses  Consolidation  Acfc, 
gate  Station  of  the  Midland  Bailway,  1845,'  shall  be  incorporated  with  and 
through  Nottingham,  to  Spalding  and  form  part  of  this  Act,  and  the  pro- 
Boston,  with  branches  therefrom,  and  visions  of  the  said  several  Acts  shall 
for  enabling  the  Company  to  pur-  be  applicable  to  the  purposes  of  this 
chase  the  Nottingham  and  Grantham  Act,  except  so  far  as  the  same  pro- 
Canals."  visions  or  any  of  them  are  inconsistent 

By  sect.   1    it  is  enacted,  among  with  the  provisions  of  this  Act,  or 

other  things:  *' That  the  several  Acts  are  hereafter  declared  not  to  extend 

of  Parliament  following,  that  is  to  thereto." 
say,  '  The  Companies  Clauses  Consoli- 
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catchpols    his  tenant  has  been  guilty  of  a  breach  of  covenant  which  creates  a 

ambbrgatb,   forfeiture  of  the  lease,  and  lets  the  estate  to  a  third  party ;  or  like 

^Co^Vany^^  the  case  which  occurred  *in  Owen  v.  Legh  (1),  where  the  landlord 

[*J17]      wrongfully  seized  as  a  distress,  and  sold  before  the  five  dayB» 

growing  crops  of  his  tenant ;  and  it  was  held  that  no  action  lay,  the 

sale  being  simply  void. 

(Coleridge,  J. :  At  all  events  the  defendants  refuse  to  treat  the 
plaintiff  as  a  shareholder.) 

They  cannot  effectually  do  so ;  they  are  bound  to  treat  him  as  a 
shareholder,  inasmuch  as  he  has  complied  with  the  provisions  of 
sect.  15,  and  has  delivered  the  transfer  to  the  secretary.  No  act 
of  the  defendants  can  affect  his  claim  to  be  considered  as  a 
shareholder. 

(Lord  Campbell,  Ch.  J. :  Can  he  have  a  share  of  the  profits,  or 
vote  at  the  meetings  of  the  shareholders,  until  he  is  registered  ?) 

He  certainly  has  a  right  to  do  so ;  there  might,  however,  be  some 
difficulty  in  showing  that  right  without  the  evidence  afforded  by 
registration.  But  that  is  not  the  ground  of  his  complaint.  The 
alleged  forfeiture  either  deprives  him  of  his  shares  altogether,  or 
does  not  affect  him  at  all.  He  may,  therefore,  if  he  succeeds  in 
this  action,  not  only  recover  the  whole  value  of  the  shares,  but 
may  also  proceed  against  the  Company  for  the  amount  of  the 
dividends. 

(Coleridge,  J. :  At  law  ?) 

At  all  events  he  might  have  a  suit  in  equity. 

(Lord  Campbell,  Ch.  J. :  Surely  the  defendants  have,  unlawfully, 
done  an  act  which  has  injured  the  plaintiff.) 

The  plaintiff  certainly  shows  no  injury  in  his  declaration.  The 
second  count  does  not  complain  of  the  injury  resulting  in  respect  of 
difficulty  of  proof :  the  first  count  does  not  show  that  a  reasonable 
time  has  elapsed  for  registration. 

Bramwell^  contra : 

Even  assuming  the  forfeiture  to  be  wholly  inoperative  as  regards 
[  nis  ]      the  plaintiff's  title,  he  ♦ought  still  to  succeed  in  this  action.    His 

(1)  22  E.  R.  455  (3  B.  &  Aid.  470). 
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title  is  shown  only  by  the  books  of  the  Company ;  so  that  in  fact    Catch  pole 

the  defendants  by  their  wrongful  act  have  destroyed  the  plaintiff^s  aubkboate, 

title  deeds,  not  merely  slandered  the  title.    It  is  admitted  that  the  *comVanv^^ 

plaintiff  is  actually  a  shareholder.      Then,  by  sect.  29   of  stat. 

8  &  9  Yict.  c.  16,  which  enables  the  directors  to  declare  the  shares 

forfeited  if  the  shareholder  neglect  to  pay  the  call,  the  plaintiff 

has  actually  lost  his  shares,  and  that  through  the  wrongful  act  of 

the  Company.    It  is  true  that  there  are  certain  formalities  requisite, 

by  sect.  S8,  for  rendering  the  title  of  the  new  holder  of  such  forfeited 

shares  not  impeachable  by  reason  of  any  irregularity  in  the  previous 

proceedings  :  but  the  shares  are  here,  de  facto^  forfeited   under 

sect.  29.    This  is  indisputably  a  grievance  to  the  plaintiff  caused 

by  the  unlawful  act  of  the  defendants,  and  is  properly  alleged  in 

the  declaration.     In  Owen  v.  Legh  (i)  the  crops  remained  on  the 

ground ;  and  nothing  was  in  fact  done.    It  is  said  that  the  plaintiff 

should  have  alleged  that  a  reasonable  time  for  registration  had 

elapsed.      If  a  reasonable  time  had  not  elapsed,  the  defendants 

could  not  have  time  to  make  the  call  and  declare  the  forfeiture  (2), 

supposing  that  they  were  not  bound  to  register  immediately.    But 

it  is  clear  that  they  are  so  bound.      Beer  y.  Beer  (d)  shows  that 

the  averment  of  neglect  is  tantamount  to  an  averment  of  the  lapse 

of  a  reasonable  time. 

WiUes,  in  reply : 

Beer  v.  Beer  (s)  is  inapplicable.  There  all  that  the  defendant 
had  to  do  was  to  account  at  once,  upon  request  being  made.  The 
register  of  a  number  of  transfers  necessarily  requires  a  reasonable 
time. 

(CoLBBiDOB,  J.:  Can  the  defendants,  after  making  *the  call  and       [  *iii» ] 
declaring  the  shares  forfeited,  say  that  they  had  not  reasonable 
time  to  register  the  transfer  ?) 

If  there  is  a  wrong,  it  is  distinct  from  the  wrong  complained  of. 
What  the  plaintiff  complains  of  is  merely  that  he  himself  was  not 
registered.  As  to  the  second  count,  sect.  88  gives  the  buyer  a  title 
only  after  certain  steps  have  been  taken,  which  is  not  shown  to 
have  occurred  here. 

Lord  Campbell,  Ch.  J. : 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment  upon 

(1)  22  B.  B.  466  (3  B.  &  Aid.  470).        (3)  12  C.  B.  60 ;  21  L,  J.  0.  P.  124. 

(2)  See  sUt  8  &  9  Yict.  c.  16,  s.  29. 
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Reg.  On  the  4th  of  September,  1850,  the  London  and  Westminster 

Lbith.       Steam  Boat  Company,  thinking  themselves  aggrieved  by  the  last 

[130]       mentioned  rate,  appealed  to  the  trustees  under  sect.  102  of  stat. 

10  Geo.  lY.  c.  cxxix.    The  grounds  of  such  appeal  were  as  follows : 

1.  That  the  property,  in  respect  of  which  the  assessment  is  made, 
is  not  rateable  property  within  the  said  Act  10  Geo.  TV.  c.  cxxix. 

2.  That  the  said  rate  does  not,  on  the  face  of  it,  show  in  respect 
of  what  property  the  Company  is  rated. 

8.  That  the  said  property  has  already  been  rated  to  the  said  rate, 
and  cannot  be  rated  twice  over. 

The  trustees  determined  against  this  appeal,  on  4th  September, 
1850.  And  the  London  and  Westminster  Steam  Boat  Company 
thereupon  appealed  to  the  Quarter  Sessions,  adding,  to  the  grounds 
of  appeal  submitted  to  the  trustees,  the  two  following : 

1.  That  part  of  the  property  is  not  rateable  property ;  and  that, 
the  sum  assessed  being  entire,  there  is  no  means  of  ascertaining 
how  much  is  assessed  on  the  rateable,  and  how  much  on  the  non- 
rateable,  property ;  and  the  whole  is  therefore  void. 

2.  That  the  said  rate  or  assessment  is  not  made  or  assessed 
upon  any  person  or  persons,  within  the  meaning  of  the  said  Act 
10  Geo.  IV.  c.  cxxix. 

''  If,  upon  the  facts  stated,  the  Court  should  be  of  opinion  that 
no  rate  can  be  maintained,  the  judgment  of  the  Court  of  Quarter 
Sessions  to  be  reversed.  If  the  Court  should  be  of  opinion  that  the 
rate  can  be  maintained,  irrespective  of  its  amount,  the  judgment  of 
the  Court  of  Quarter  Sessions  to  be  aflSrmed." 

[  •131  ]  O.  Hayes  and  Bagley,  in  support  of  the  order  of  *Sessions  : 

As  no  point  of  form  is  raised,  the  general  question  is  as  to  the 
rateability  of  the  land  upon  which  this  pier  is  constructed.  The 
words  of  stat.  10  Geo.  IV.  c.  cxxix.,  s.  66,  are  very  general : 
"  messuage  or  tenement,  land,  shop,  warehouse,  or  other  building, 
wharf,  yard,  storehouse,  ground,  cellar,  hereditaments,  or  premises 
within  any  part  of  the  said  districts."  Whether,  as  to  some  of  the 
items  mentioned  in  the  rate,  the  appellants  were  entitled  to  use  the 
land  as  they  have  done,  is  not  material  to  the  question  of  rate : 
RexY.  BeU{\). 

(Lord  Campbell,  Ch.  J. :  For  the  present  argument,  we  must 
assume  the  occupation  to  be  rightful.) 

(1)  7  T.  R.  698. 
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Ijand  is,  indeed,  occupied  by  the  whole  of  the  structure :  it  is  like        Rko. 
the  case  of  a  railway  constructed  over  an  arch,  where  there  is  an       lbith. 
occupation  of  the  land  between  the  abutments,  though  it  partakes 
of  the  nature  of  an  easement. 

(LoBD  Campbell,  Ch.  J. :  The  intention  here  appears  to  be  to  rate 
the  pier.) 

The  subject  of  the  rate  is  in  fact  that  part  of  the  pier  which  is  land. 
If  that  be  rateable,  the  rate  does  not  become  bad  by  the  mention  of 
the  appurtenances,  even  supposing  these  not  to  be  rateable  in  them- 
selves. They  contribute  to  the  value  of  that  which  is  rated.  In 
Rex  V.  Barnes  (l)  the  proprietors  of  a  bridge  over  the  Thames  were 
rated  for  land  occupied  by  them  on  one  side  of  the  river ;  and  it 
was  considered  that  the  value  of  the  land  arose,  in  part,  from  tolls 
taken  elsewhere  for  passing  over  the  bridge  from  the  land :  it  was 
not  made  an  objection  there  that  the  rate  was  thus,  in  effect,  partly 
in  respect  of  the  bridge.  In  Reg.  v.  Hammersmith  ^Bridge  Com-  [  *n2  ] 
P<^ny{2)  the  Company  were  rated  for  the  bridge  and  its  appur- 
tenances: and  the  Court  said:  ''The  bridge  itself  is  the  direct 
source  of  the  rateable  value." 

(WioHTHAN,  J. :  Suppose  the  barges  were  only  moored,  and  the 
appellants  occupied  nothing  more,  not  having  any  land  used  as  an 
access  to  the  barges. 

Lord  Campbell,  Ch.  J. :  Take  the  case  of  a  floating  bath,  moored 
in  the  middle  of  the  river,  accessible  by  boats  only.) 

In  these  cases  there  would  legally  be  an  occupation  of  the  land 
where  the  barge  or  bark  was  moored ;  and  the  occupiers  would  be 
rateable:  the  present  case,  however,  does  not  require  this.  The 
occupiers  of  a  floating  bridge  attached  to  each  side  of  a  river  would 
in  like  manner  be  liable.  No  objection  can  be  founded  on  the  fact, 
if  it  were  so,  that  another  party,  who  is  not  occupier,  has  been 
rated  for  the  same  property :  that  would  be  only  ground  for  an 
appeal  by  him.  But  in  fact  it  is  not  for  the  pier  that  Simmonds  is 
rated.  No  informality  in  the  rate  can  be  objected  to,  as  the  case  is 
stated :  if  it  could,  the  Court  would  amend  the  rate,  inasmuch  as 
the  Sessions  have  power  to  do  so  under  sect.  108. 

(1)  35  E.  E.  235  (1  B.  &  Ad.  113).  (2)  81  E.  E.  629,  636  (15  Q.  B.  369, 

377). 
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rbo.  (Pattbbon,  J. :  The  power  rather  seems  intended  for  the  relief  of 

Lbith,       persons  appealing,  not  respondents.) 

Needham  and  Sumner,  contra : 
The  real  question  is,  whether  the  appellants  are  to  be  rated  for 
the  barges  and  the  bridges  :  whether  the  word  "  pier  "  be  a  proper 
one   is    immaterial.      The  question  is  as  to  all  which    is    not 
building. 

(GoLBRiDOB,  J. :  The  other  side  will  not  admit  that  that  is  the 
question.) 

It  is  as  if  the  barges  and  bridges  were  occupied  by  one  person  and 
[  *i33  ]  the  ^building  by  another,  and  the  appeal  were  by  the  former.  The 
barges  and  bridges  cannot  properly  be  classed  under  any  of  the 
subjects  of  rating  specified  in  sect.  66.  The  only  terms  which  can 
be  suggested  as  applicable  are  "  hereditaments,  or  premises."  Bat 
this  is  a  statute  imposing  a  burthen,  and  must  be  construed  strictly. 
The  statutable  purpose  of  the  rate  is  ''to  defray  the  expenses  of 
watching,  lighting,  and  otherwise  improving  the  roads,  streets,  lanes, 
courts,  alleys,  and  other  public  passages  and  places  under  the 
jurisdiction  of  the  said  trustees  within  the  said  districts,  and  for 
removing  and  preventing  nuisances,  annoyances,  and  encroach- 
ments therein  and  incidental  thereto,  and  for  other  the  purposes  of 
this  Act."  Now  the  barges  and  bridges  are  not  passages  or  places 
within  the  jurisdiction  of  the  trustees ;  they  could  not  be  paved  or 
lighted. 

(Lord  Campbell,  Ch.  J. :  Is  nothing  to  be  rated  which  cannot  be 
paved  or  lighted  ?) 

It  is  enough  to  say  that  the  subjects  here  rated  are  not  expressly 
mentioned,  and  do  not  fall  within  the  general  purpose  of  the  Act. 
No  benefit  is  derived  in  respect  of  them  from  putting  the  Act  in 
execution.  The  general  object  of  the  Act  appears  from  earlier 
sections.  Sect.  19  gives  the  trustees  power  to  light  and  watch  ''  the 
several  roads,  streets,  squares,  lanes,  alleys,  courts,  yards,  and  other 
public  passages  and  places  under  "  their  jurisdiction  ;  this  clearly 
applies  only  to  what  is  on  land.  The  same  inference  arises  from 
sects.  20  and  21.  The  word  '*  places,"  which  is  the  most  general, 
is  manifestly  applied  only  to  so  much  of  the  shore  and  soil  as  is 
benefited  by  the  Act. 
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(Lord  Campbell,  Ch.  J.:  The  owners  of  the  pier  would  be        Rbo. 
benefited  by  the  lighting  of  the  neighbouring  soil.)  Lkitb. 

That  would  apply  to  many  ^occupiers  of  land  out  of  the  district,  or  [  *134  ] 
to  the  owner  of  a  barge  floating  near.  If  the  barges  and  bridges 
are  rateable  only  as  increasing  the  value  of  the  building,  that  is  a 
reason  for  increasuig  the  rate  on  Simmonds,  the  occupier  of  the 
building,  but  not  for  rating  the  owners  of  the  barges  and  bridges. 
If,  indeed,  the  ownership  of  these  amount  to  an  occupation  of  the 
soil  to  which  they  are  anchored,  that  is,  the  bed  of  the  river,  the 
occupiers  would  be  rateable  as  occupiers  of  that  soil,  if  they  occupied 
it  exclusively,  as  in  Rex  v.  Bell  (1).  But  that  is  not  the  rate  now  in 
question;  nor  is  there  any  exclusive  occupation;  nor  is  there  a 
rateable  occupation  at  all :  the  barge  is  not  moored  to  the  soil  for 
the  improvement  of  the  soil,  but  only  for  the  purpose  of  steadying 
the  chattel. 

(LoBD  Campbell,  Ch.  J. :  For  what  purpose  is  a  weighing  machine 
fixed  to  the  soil  ?) 

The  test,  whether  a  chattel  has  become  part  of  the  freehold,  is, 
whether  the  annexation  "  was  for  the  permanent  and  substantial 
improvement  of  the  dwelling,  in  the  language  of  the  civil  law, 
perpetm  tisus  causa,  or  in  that  of  the  Tear  Book,  pur  un  profit 
dtVenheritance  (2),  or  merely  for  a  temporary  purpose,  or  the  more 
complete  enjoyment  and  use  of  it  as  a  chattel : "  HeUaweU  v. 
Eastwood  (3).  It  is  impossible  to  treat  this  as  a  mere  rate  on  the 
adjacent  land :  the  easement  is  specifically  rated.  But,  if  the  rate 
be  on  the  adjacent  land,  then  the  appellants  are  rated  for  what  is 
occupied,  not  by  them,  but  by  Simmonds.  And  Simmonds  is  rated 
for  it  already,  as  indeed  he  might  have  been,  under  sects.  72,  74, 
even  if  the  appellants  could  be  considered  the  occupiers  of  a  small 
part  of  the  building:  and,  supposing  that  so,  it  is  *clear  that  the  [  *135] 
effect  of  the  same  sections  is  to  relieve  the  occupier.  Simmonds  is 
rated  for  all  the  premises  "  exclusive  of  the  steam  boat  pier/'  that 
is,  excluding  only  the  floating  structure.  The  question  therefore 
comes  back  to  this :  whether  the  floating  structure  is  rateable 
per  se. 

(1)  7  T.  B.  598.  (3)  86  R.  R.  296,  309  (6  Ex.  295. 

(2)  Mich.  20  Hen.  Vn.  fol.  13  B.      312). 
pi.  24. 
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Rko.  (Wiohtxan,  J. :  Might  not  there  be  a  rate  on  land  benefited  by 

Leitu.       having  the  easement  attached  to  it  ?) 

That  is  not  done  here :  a  rateable  subject  is  joined  with  a  subject 
not  rateable,  each  being  distinctly  specified  as  an  independent 
subject  of  rate:  and,  as  the  two  are  not  valued  separately,  the 
whole  rate  is  vitiated :  Hex  v.  Cunningham  (i).  The  Sessions  have 
not  furnished  the  Court  with  means  of  apportioning,  so  as  to 
sustain  the  rate  for  what  is  legally  rateable,  as  was  done  in  Rex  v. 
Stiowdan  (2).  It  is  true  that  the  question  is  left  to  the  Court 
irrespectively  of  value :  but  that  means  only  that  no  point  is  made  as 
to  the  value  of  the  particular  items :  the  objection,  that  non-rateable 
items  are  included  in  the  rate,  is  still  open. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  rate  and  the  order  of  Sessions  should 
be  confirmed.  When  I  look  at  the  form  of  the  rate,  I  do  not  find 
anything  rated  that  may  not  be  the  subject  of  rate.  I  agree  with 
Mr.  Needham  that,  though  the  question  of  value  is  not  proposed  to 
the  Court,  still,  if  there  be  any  thing  included  in  the  rate  which  is 
not  rateable,  the  rate  is  bad.  But  I  do  not  find  that  to  be  the  case. 
The  words  in  the  rate  are  ''  tenement,  land,  landing  place  and 
premises,  and  the  brow  or  brows,  barge  or  barges,  dummy  or 
[•136]  dununies,  lying  upon,  fixed  to  or  connected  with  the  ^same  tene- 
ment, land,  landing  place  or  premises,  and  the  easement  or  ease- 
ments, anchorage  or  anchorages,  held,  used  or  enjoyed  therewith." 
Now  **  tenement,  land,  landing  place  and  premises  "  clearly  apply 
to  the  ground  floor,  the  cellar,  and  the  part  of  the  land  which  is 
rateable.  The  rate  does  go  on  to  enumerate  other  things  which, 
perhaps,  are  not  rateable  per  se.  But  that  seems  no  more  than  an 
intimation  that  the  increased  value  which  they  bestow  upon  the 
land  is  taken  into  consideration.  It  is  not  disputed  that,  where  a 
subject  is  rateable,  any  thing  which  increases  its  value  may  be 
taken  into  consideration.  Now  it  seems  to  me  quite  clear  that,  even 
under  stat.  43  Eliz.  c.  2,  s.  1,  the  appellants  would  be  rateable  to 
the  poor  in  respect  of  the  value  conferred  upon  their  land  by  the 
use  of  the  pier  :  for  the  pier  brings  passengers  for  landing  on  and 
embarking  from  the  land  which  is  of  itself  subject  to  be  rated. 
But  the  words  of  the  local  Act  here  are  more  extensive  than  those 
of  stat.  48  Eliz.  c.  2,  s.  1.     Sect.  66  of  stat.  10  Geo.  IV.  c.  cxxix., 

(1)  5  East,  478.  (2)  38  B.  B.  356  (4  B.  &  Ad.  713). 
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makes  every  person  rateable  who  shall ''  inhabit,  hold,  use,  occupy,  Reg. 
possess,  or  enjoy  any  "  *'  hereditaments  or  premises  "  within  the  leith. 
district  It  might  perhaps  be  argued  that  this  makes  the  floating 
pier  itself  a  substantive  subject  of  rate ;  for  it  is  difficult  to  say 
that  it  is  not  part  of  the  ''premises,"  in  what  I  may  call  the 
vulgar  sense  of  the  term.  But  undoubtedly  it  is  rateable  as  acces- 
sory to  the  land.  Mr.  Needham  very  properly  urged,  and  the 
argument  was  ingeniously  pressed  by  Mr.  Sumner,  that  Simmonds 
was  already  rated  for  all  the  land.  And,  if  the  rate  on  him  included 
all  that  is  terra  firma,  this  would  raise  considerable  difficulty.  But, 
looking  at  the  rate  upon  Simmonds,  I  do  not  think  that  it  includes 
the  part  of  the  land  connected  with  the  pier,  *nor  that  the  rate  on  [  *1S7  ] 
the  appellants  excludes  that.  That  was  the  only  point  upon  which 
I  felt  a  difficulty.  Mr.  Sumner* 9  argument  struck  me  very  much  at 
first :  but,  on  looking  farther  into  the  case,  I  think  there  is  no  such 
exclusion. 

Pattbson,  J.: 

I  am  of  the  same  opinion.  There  would,  no  doubt,  be  some 
difficulty  in  the  question  if  the  property  were  rated  twice  over. 
But,  when  we  look  at  the  rate  itself,  the  reverse  is  the  fact :  the 
rate  is  as  plain  as  words  can  make  it.  Simmonds  is  rated  only  for 
the  "  mill  and  premises ;  "  and,  when  the  rate  adds  ''  exclusive  of 
the  steamboat  pier,*'  it  clearly  means  to  exclude  so  much  of  the 
''  premises  "  as  the  appellants  occupy  for  their  pier.  The  property 
therefore  has  not  been  rated  twice.  The  only  question  is,  whether 
the  rate  on  the  land  and  landing  place  is  vitiated  by  adding  to  it  a 
rate  on  other  things  not  rateable,  without  any  separate  estimate  of 
the  value  laid  on  the  several  items.  Nobody  can  doubt  that  the 
building  is  rateable  in  some  way  or  other.  It  constitutes  a  passage 
for  getting  on  board  the  steamers  in  the  river.  This,  as  to  rate- 
ability,  cannot  be  distinguished  from  the  rest  of  the  mill  and 
premises :  only,  as  I  understand  the  argument,  it  is  suggested  that 
what  is  exclusively  used  for  the  pier  does  not  come  within  the 
general  object  of  the  statutable  rate,  which  is  to  defray  the  expenses 
of  watching  and  lighting,  and  therefore,  so  far  as  benefit  is  con- 
cerned, is  unconnected  with  the  pier.  But  the  rating  clause, 
sect.  66,  contains  nothing  to  authorize  this  construction :  and  the 
recital  in  sect.  1  states  that  provisions  for  cleansing,  watching, 
lighting,  &c., ''  would  be  of  great  benefit,  safety,  and  convenience  to 
the  owners  and  inhabitants  "  &c.  of  ''  the  said  northern  part  of  the 
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Rbo.  ^said  parish  of  Lambeth,  and  to  the  residue  of  the  said  parish,  and 
lkItu.  to  the  public  at  large.*'  But  really  that  is  not  the  question.  As  to 
[  *1S8]  the  addition,  in  the  rate,  of  the  barges,  &c.,  which  is  to  show  that 
the  Company  is  rated  in  respect  of  those  items  independently,  I  do 
not  think  that  is  the  meaning  of  the  words.  The  appellants  are 
substantively  rated  in  respect  of  land :  and  the  additional  words 
show  merely  the  mode  in  which  the  rate  on  the  land  is  estimated : 
the  boats,  in  this  respect,  cannot  be  disconnected  from  the  land. 
The  remark  which  I  made,  during  the  argument,  as  to  the  rate 
being  amendable  only  on  behalf  of  appellants,  had  reference  to  the 
power  of  amendment  given  to  the  Sessions  under  sect.  108:  by 
sect.  70  the  trustees  themselves  have  a  general  power  of 
amendment. 

Coleridge,  J. : 

I  am  entirely  of  the  same  opinion.  Mr.  Sumner  was  right  in 
pressing  the  objection  to  the  double  rating:  and  that  objection 
must  have  prevailed  if  he  could  have  shown,  from  the  facts,  not 
only  that  one  part  is  doubly  rated  (which  is  an  objection  in  itself), 
but  also  that  the  part  which  is  not  doubly  rated  is  not  rateable  at 
all.  But  I  think  the  inference  cannot  be  drawn  without  straining 
the  words.  Simmonds  is  rated  for  the  "  mill  and  premises."  Now 
those  words,  if  left  to  themselves,  would  include  a  considerable  part 
of  what  is  occupied  by  the  Company.  But  then  comes  an  express 
exclusion  "of  the  steamboat  pier."  Supposing  the  words  which 
express  the  exclusion  to  designate  only  the  floating  pier,  no  doubt 
Simmonds  would  be  rated  for  all  the  land :  but  to  understand  the 
words  so  would  be  to  violate  their  meaning.  The  objection  fails, 
whether  we  look  at  the  rate  on  Simmonds  or  that  on  the  appellants. 
[  *139  ]  Then,  on  the  facts  of  the  case  ^without  further  adverting  to  the 
form,  the  Company  are  rateable.  They  occupy  lands  in  respect  of 
which  they  are  rateable.  That  leaves  the  question  one  of  mere 
value.  Then  for  what  are  they  rated  ?  It  is  objected  that,  because 
the  barges  &c.  are  mentioned,  we  must  assume  that  the  rate  is  laid 
on  them  as  distinct  subjects  of  rating.  That,  I  think,  is  not  con- 
struing the  rate  fairly.  The  rate  is  substantially  on  a  tenement 
made  more  valuable  by  the  floating  pier,  which  therefore  is 
mentioned  in  addition  to  the  tenement.  I  am  not  now  pronouncing 
what,  in  cases  in  general,  ought  to  be  the  mode  of  rating  (for  the 
language  here  is  loose),  but  with  reference  to  the  question  submitted 
to  us.    The  power  given  to  this  Court,  by  the  concluding  words  of 
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the  case,  to  affirm  the  rate  must  be  construed  by  what  precedes ;        Rbq. 
and,  so  construing  it,  we  must  say  that  some  rate  is  maintainable,       leith. 
and  that  there  has  been  no  error  in  substance.    But  I  cannot  help 
saying  that  the  rate  might  be  more  judiciously  worded. 

IVlOHTMAN,  J. : 

Had  the  rate  been  laid  on  the  barges  only,  as  distinct  from  the 
land,  I  should  have  paused  before  I  affirmed  it.  But,  taking  the 
words  of  the  rate,  there  is  this  dilemma.  If  the  barges  are  rate- 
able in  themselves,  the  rate  is  unquestionably  good.  If  they  are 
not,  and  the  case  shows  that  they  are  merely  accessories,  then  the 
rate  may  be  maintained  as  being  only  on  the  land  with  its  acces- 
sories ;  subject  indeed  to  the  difficulty  suggested,  that  the  meaning 
was  not  to  rate  the  land  at  all,  because  Simmonds  is  already  rated 
for  the  whole  of  the  mill,  and  that  therefore  the  rate  is  laid  on 
the  floating  pier  only.  But  this  difficulty  is  met  by  the  fact  that 
Simmonds  is  rated  for  the  "  mill  and  premises  "  *"  exclusive  of  the  [  'Ho  ] 
steamboat  pier."  What  does  this  mean  to  exclude  ?  The  floating 
part  of  the  pier  was  no  part  of  his  premises ;  the  exclusion  must  be 
of  something  which,  but  for  the  exclusion,  would  have  been  included. 
Therefore  Simmonds  is  not  rated  for  the  land  occupied  by  the 
Company  and  used  as  part  of  the  pier. 

liate  confirmed  (i). 
■  ■■     ^ 

REG.  V.  The  NORTH  and  SOUTH  SHIELDS   FERRY        i852. 

COMPANY.  ^'XAl 

(1  EI.  &  BL  140—163 ;  8.  C.  22  L.  J.  M.  C.  9 ;  17  Jur.  181 ;  7  Eail.  Cas.  849.)  ^^^ 

By  Btat.  10  Qeo.  lY.  c.  xcviii.,  a  Company  was  authorized  to  maintain  a 
ferry  by  boats  between  N.  and  S.,  towns  on  opposite  flides  of  the  Tyne 
(which  is  there  a  navigable  tide  river),  to  erect  ferry  houses  and  offices  on 
each  side  of  the  river  fbr  the  habitation  and  use  of  the  ferrymen  managing 
the  ferry,  and  the  convenience  of  persons  using  it,  to  make  and  repair 
causeways  at  the  landing  places,  and  to  make  roads  from  the  ferry  on  each 
side  of  the  river,  and  purchase  lands  necessary  for  the  purposes  of  the  Act ; 
and  to  receive  tolls  for  the  passing  to  and  over  the  ferry. 

The  Company  constructed  landing  places  in  two  townships,  on  opposite 
sides  of  the  river,  with  a  toll  house  and  gate  on  each ;  their  boats  passed 
from  one  to  the  other,  across  the  river,  the  bed  of  which  was  not  in  either 
township :  Uie  tolls  were  collected  entirely  on  the  south  side.  No  tolls 
could  have  been  earned  for  the  transit  on  the  river  without  use  of  the 
landing  places,  nor  for  such  use  without  the  transit. 

The  Company  wer^  rated  to  the  poor  of  the  township  on  the  north  side, 

(1)  See  the  next  two  cases. 
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as  oocupien  of  a  "  ferry,  land  and  tolls,"  in  a  sum  including  half  Hie  net 
value  of  the  tolls. 

Held :  that  the  toUs  could  not  be  rated,  either  directly  as  being  connected 
with  real  property  occupied  in  the  township  and  as  thus  ceasing  to  be 
incorporeal,  or  indirectly  by  taking  them  into  account  as  profit  of  the  lands. 

But  that  the  land  should  be  rated  on  an  estimate  of  the  rent  which  might 
be  obtainable  for  it  in  consideration  of  its  being  available  for  the  purpose  of 
earning  the  tolls.    Also 

That  the  rateable  value  of  the  land  in  question  could  not  be  ascertained 
by  dividing  the  profits  in  the  proportion  of  the  land  occupied  in  the  two 
townships  and  the  length  of  the  transit 

On  appeal  by  the  North  and  South  Shields  Ferry  Company 
against  a  rate  for  the  relief  of  the  poor  of  the  township  of  North 
Shields,  in  the  parish  of  Tynemoath  in  Northumberland,  wherein 
the  appellants  were  rated  as  occupiers  of  ''  a  certain  ferry,  landing 
and  tolls,"  the  Sessions  confirmed  the  rate,  subject  to  a  case. 

The  case  is  so  fully  abstracted  in  the  judgment  of  the  *Court 
that  any  further  statement  of  it  is  considered  unnecessary.  The 
effect  of  the  arguments,  also,  is  completely  stated  in  the  judgment : 
and  no  further  report  of  them  appears  to  be  requisite. 

The  case  was  argued  in  Trinity  Term,  1852  (i),  by  PashleyanA 
Otter  in  support  of  the  order  of  Sessions,  and  by  S.  Temple  and 
J.  (?-  Heath,  contra. 

Cur.  adv.  wit. 

Lord  Campbell,  Ch.  J.,  in  this  Term  (November  11th),  delivered 
the  judgment  of  the  Court  : 

The  appellants  were  rated  to  the  relief  of  the  poor  in  the 
township  of  North  Shields,  in  the  parish  of  Tynemouth,  as  occupiers 
of  a  '*  ferry,  landing  and  tolls :  "  and  the  Quarter  Sessions  for  the 
county  of  Northumberland,  on  appeal,  confirmed  the  rate,  subject 
to  a  case  for  the  opinion  of  this  Court. 

It  appeared  that,  by  stat.  10  Geo.  IV.  c.  xcviii.  (2),  the  appellants 
were  incorporated  (8),  and  authorized  (4)  **  to  establish,  keep,  and 
maintain  a  ferry,  consisting  of  one  or  more  steam  or  other  boat  or 
boats,  barge  or  barges,  float  or  floats,  raft  or  rafts,"  or  other  vessels, 
"  for  the  conveyance  and  passage  of  horses,  carriages,"  "  foot 
passengers,"  goods,  &c.,  "over  and  across  "  the  river  Tyne,  between 

(1)  June  5th.    Before  Lord  Camp-      Shields  in  the  county  of  Durham,  and 


bell,     Oh.   J.,    Coleridge,    Erie    and 
CromptoD,  JJ. 

(2)  Local  and  personal,  public,  * '  For 
establishing  a  ferry  across  the  river 
Tyne  between  North  Shields  in  the 
county  of  Northumberland  and  South 


for  opening  and  making  proper  roads, 
avenues,  ways,  and  passages  to  com- 
municate therewith." 

(3)  Sect.  1. 

(4)  Sect  2. 


—  ^ 
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North  Shields  in  the  county  of  Northumberland  and  South  Shields 
in  the  county  of  Durham,  and  to  erect  "  ferry  houses  and  proper 
offices  on  each  side  of  the  *said  river  for  the  habitation  and  use  of 
the  ferrymen  having  the  care  and  management  of  the  said  ferry  so 
to  be  established  as  aforesaid,  and  for  the  convenience  of  persons 
using  the  same,  and  to  make  and  keep  in  repair  proper  causeways 
at  the  landing  places  of  the  said  ferry  so  to  be  established  as  afore- 
said on  each  side  of  the  said  river ; "  and  all  persons  were  to  have 
liberty  to  pass  the  said  ferry  on  payment  of  certain  tolls  granted 
by  the  Act. 

By  sect.  4  the  Company  were  empowered  to  make  a  road  on  the 
north  of  the  river  Tyne,  from  the  "  new  ferry  to  be  established  "  to 
the  main  street  of  North  Shields,  and  another  road  on  the  south, 
from  the  ferry  to  the  main  street  of  South  Shields  (1).  The  Com- 
pany are  restrained  (2)  from  deviating  from  the  line  of  the  roads  in 
the  plan  of  reference  without  consent  of  the  owners.  By  sect.  8 
the  Company  are  empowered,  with  the  consent  of  the  owners,'  at 
any  time  thereafter  to  alter  or  widen  the  roads,  or  to  make  new 
roads  with  consent  of  the  owners  of  the  lands. 

By  subsequent  sections  (3)  the  Company  are  empowered  to 
purchase  and  take  any  lands  necessary  for  the  purposes  of  the 
Act,  or  any  ferry  or  ferries  across  the  river  Tyne. 

A  capital  of  9,9502.  was  to  be  raised  before  the  powers  of  the  Act 
were  to  be  put  in  force  (4). 

By  sect.  70  the  Company  were  empowered,  as  soon  as  the  ferry 
should  be  made  fit  for  the  passage  of  carriages,  passengers, 
portable  articles,  &c.,  to  ''collect,  and  receive,  before  any 
carriages,  horses,  cattle,  foot  passengers,  *or  portable  articles "  [  *143  j 
should  be  ''permitted  to  pass  over  the  said  ferry,  or  through 
any  gate  to  be  erected  by  virtue  of  this  Act  across  the  approaches 
to  the  said  ferry,"  certain  tolls  specified  in  the  Act,  and  which 
were  to  "  be  paid  every  time  of  passing  or  repassing.'* 

The  river  Tyne,  between  the  two  townships  of  North  Shields  and 
South  Shields,  is  a  public,  tidal  and  navigable  river.  All  the  bed 
of  the  river  below  low  water  mark  is  in  the  parish  of  St.  Nicholas, 
in  the  borough  and  county  of  Newcastle-upon-Tyne.  The  shore  on 
each  side,  when  left  dry,  is  in  the  townships  of  North  and  South 


(1)  *'Into  the  street  called  Dean 
Street,  communicating  with  the 
market  place  in  South  Shields." 

(2)  Sect  5. 


(3)  Sects.  9,  &c 

(4)  Sect.  30.    Sect.  34  enacts  that 
the  shaies  shall  be  personal  property. 
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Shields  respectively :  bat  all  vessels  and  things  afloat  anywhere  on 
the  river  are  in  the  parish  of  St.  Nicholas. 

The  Company,  under  the  powers  of  the  Act,  raised  the  required 
capital,  and  purchased  a  piece  of  land  about  fifty  yards  long  and 
five  or  six  yards  wide,  in  the  township  of  North  Shields,  and  made 
the  same  into  a  landing  place  or  approach  communicating  with 
and  leading  into  the  main  street  of  North  Shields :  and  they  also 
purchased  a  similar  piece  of  land  in  South  Shields,  of  which  they 
made  a  similar  use.  And  on  each  of  these  landing  places  they 
erected  a  toll  house  and  gate.  They  purchased  three  or  four  steam 
ferry  boats,  at  a  cost  of  5,0001.,  and  have  kept  up  the  same  ever 
since.  They  also  bought  from  the  Dean  and  Chapter  of  Durham 
an  ancient  ferry  over  the  Tyne.  They  began  in  1880  to  work  their 
ferry  with  the  steam  boats,  and  have,  since  that  time,  worked  it, 
and  taken  tolls  according  to  the  Act  of  Parliament. 

The  ferry  boats,  when  working,  are  always  afloat,  and  in  the 
parish  of  St.  Nicholas.  The  Company,  by  the  ^consent  of  the 
Corporation  of  Newcastle  (i),  have  erected  at  each  of  the  landing 
places  moveable  platforms,  so  arranged  as  to  enable  passengers, 
cattle,  &c.  to  embark  in  the  steam  boats  in  all  states  of  the  tide. 
The  boats  do  not  pursue  the  same  track  in  crossing,  but  vary  in 
their  course,  according  to  the  state  of  the  tide  and  other  circum- 
stances. For  the  first  few  years  the  tolls  were  collected  on  the 
North  Shields  landing  place :  they  were  afterwards  collected  for  a 
short  time  on  board  the  boats :  but,  at  the  time  when  the  rate  in 
question  was  made,  and  for  several  years  previously,  they  were 
collected  at  the  South  Shields  landing  place. 

The  **  ferry,  landing  and  tolls  "  were  rated  in  the  rate  in  question 
at  581L,  the  Sessions  finding  that  the  net  annual  profit  of  the  tolls 
was  1,062Z.  The  gross  yearly  amount  of  the  tolls  appeared  to  be  8,570/., 
from  which  the  Sessions  deducted,  for  working  expenses,  wages, 
stores,  &c.,  1,637Z. ;  for  average  repairs,  757Z. ;  and,  for  contingent 
or  casual  average  expenses,  114Z.  The  balance,  1,062/.,  they  found 
to  be  the  net  annual  profit  of  the  tolls:  and  they  assessed  one 
half  of  that  sum  upon  the  appellants  as  the  rateable  value  of  the 
ferry,  landing  and  tolls.  The  appellants  derive  no  profits  from  the 
ferry  or  landing  places,  except  the  said  tolls.  The  Sessions  found 
that  the  net  annual  rateable  value  of  the  said  landing  place  in 
North  Shields,  without  taking  the  tolls  into  account,  was  72/.  (2). 


(1)  Then  Conservators  of  the  river 
Tyne. 


(2)  The  Sessions  also  found  ''that 
no  tolls  would  be  paid  by  persons  for 
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The  questions  raised  before  us  (l)  in  the  argument  were:  first, 
whether  the  principle  upon  which  the  rate  is  laid  at  58 IZ.  is  correct ; 
and,  secondly,  whether  the  rate  ought  to  be  laid  upon  the  landing 
place  only  at  the  sum  of  721. 

It  was  contended,  on  behalf  of  fche  respondents,  that  the  occupa- 
tion by  the  Company  of  the  landing  places  made  the  tolls  rateable ; 
and,  secondly,  that,  at  all  events,  the  landing  places  are  not 
rateable  merely  for  their  net  rateable  value  independently  of  and 
unconnected  with  their  value  as  enhanced  by  their  being  available 
for  the  purposes  of  the  ferry  and  of  earning  the  tolls. 

On  the  first  point,  it  was  contended  that,  though  tolls  are  not 
rateable  pei-  se,  yet  that  they  became  so  in  the  present  instance,  by 
being  connected  with  real  property  occupied  in  the  township  for 
the  purpose  of  earning  such  tolls.  To  support  this  rate,  upon  the 
half  of  the  entire  net  proceeds  of  the  tolls,  it  must  be  made  out, 
either  that  the  tolls  can  be  directly  rated  as  ceasing  to  be  incor- 
poreal and  being  landed  property,  on  account  of  their  connection 
with  the  landing  places  occupied  by  the  appellants,  or  that  they 
can  be  indirectly  rated  by  the  rate  being  put  upon  the  landing 
places  as  land  enhanced  *in  value  by  the  amount  of  the  entire  net 
profit  of  the  tolls. 

When  tolls  are  attached  to  and  appurtenant  to  manors  or  lands, 
they  are  rateable  as  land;  and,  when  they  really  arise  from  the  use 
of  lands,  as  in  the  cases  of  canals,  bridges,  railways,  or  the  pipes  of 
Water  Companies,  though  not  rateable  per  se,  they  may,  after  the 
proper  deductions,  be  treated  as  the  direct  profits  of  the  lands  which 
are  used  in,  and  are  the  real  cause  of,  the  earning  of  the  tolls. 

We  do  not  think  that  in  the  present  case  the  ferry  and  tolls  can 
be  treated  as  appurtenant  to  the  landing  places  so  as  to  become  part 
of  the  land.    By  the  Act  of  Parliament,  a  Company  is  established 
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ooming,  either  by  themselves  or  with 
their  cattle  and  goods,  on  to  the  land- 
ing places,  unless  they  were  also  con- 
Teyed  across  the  said  river ;  and  on  the 
other  hand,  that  no  person,  either 
alone  or  with  his  carriages  &c.,  would 
or  could  ujse  the  ferry  boats  without 
the  convenience  of  landing  places  for 
embarking  and  disembarking."  And 
**  that  the  said  ferry  was  of  no  value 
without  landing  places  or  approaches, 
which  were  in  this  case  in  the  occupa- 
tion of  the  appellants." 

(1)  The  question  was  left   by  the 

-VOL,  xcni. 


Sessions  in  the  following  terms. 

"  If  the  Court  of  Queen's  Bench  are 
of  opinion  that  the  said  landing  place 
and  tolls  ought  to  be  rated  at  531/., 
then  the  order  of  the  Sessions  and  rate 
are  to  be  confirmed.  But  if  the  said 
CouBT  are  of  opinion  that  the  said 
landing  place  and  tolls  ought  to  be 
rated  at  72/.,  then  the  said  order  of 
Sessions  and  rate  are  to  be  amended 
by  striking  out  the  words  *  and  tolls,' 
and  reducing  the  rateable  value  of  the 
said  landing  place  from  53U.  to  72/.** 
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and  incorporated  for  the  purpose  of  setting  up  a  ferry  across 
the  Tyne,  which  is  to  consist  of  one  or  more  steamers  or  other 
boats,  which  were  bought  and  kept  up  at  great  expense :  and  the 
powers  of  taking  lands  for  the  approaches  to  the  main  street  of  the 
town,  for  houses  for  the  accommodation  of  the  ferrymen,  and  for 
landing  places,  seem  by  the  Act  to  be  given  as  convenient  and 
necessary  for  the  ferry,  and  as  incident  and  accessory  thereto :  and 
we  find  nothing  in  the  Act  to  make  the  ferry  or  the  tolls  appur- 
tenant to  or  annexed  to  the  landing  places  or  either  of  them,  in  the 
one  township  or  the  other,  so  as  to  make  them  accessory  to  the 
landing  places;  which  seem,  on  the  contrary,  rather  to  be  accessory 
and  incidental  to  the  incorporeal  franchise  which  it  was  the  objecl; 
of  the  statute  to  create. 

Nor  do  we  think  that  the  tolls  can  be  indirectly  rated  by  laying 
the  rate  upon  the  landing  places,  and  treating  the  half  of  the  entire 
net  proceeds  of  the  tolls  as  the  direct  profit  earned  by  the  use  of 
such  landing  place. 

The  tolls  are  not  the  direct  profit  arising  from  the  landing  places, 
as  in  the  case  of  canals,  bridges,  railways,  or  the  mains  and  pipes 
of  Water  Companies:  but  they  arise  principally  from  the  large 
capital  employed  in  the  boats,  and  from  the  transit  of  the  boats, 
not  over  the  land  in  question,  but  over  a  tidal  river  entirely 
situate  in  another  township.  We  do  not  think  that  the  authorities 
establish  that  tolls  become  rateable,  directly  or  indirectly,  by 
reason  of  some  portion  of  land  being  used,  although  necessarily 
used,  in  the  earning  of  the  tolls.  When  the  use  of  the  land  is  so 
small  a  part  of  the  consideration  for  the  toll,  it  would  manifestly 
be  unfair  to  throw  the  whole  burthen  on  the  small  portion  of  land. 
In  the  case  of  canals,  the  profits  may  be  said  to  arise  mainly  from 
the  occupation  of  the  whole  line  of  land,  covered  with  water, 
occupied  by  the  Canal  Company,  and  along  which  the  transit  takes 
place.   And  this  is  said  by  Mr.  Justice  Baylby,  in  Rex  v.  NkhoUon  (i ), 


(1)  11  R  R.  398,  403  (12  East,  330, 
336).  Beference  was  made,  in  the 
argument,  to  Rex  v.  Sir  A.  Macdonald, 
11  R.  R.  396  (12  Eaat,  324);  Reg.  v. 
Leith,  ante,  p.  47 ;  Rex  v.  Barnes,  36 
R.  R.  235  (1  B.  &Ad.  113);  Reg,  y. 
Hammersmith  Bridge  Company,  81 
R.  R.  629  (15  g.  B.  369) ;  Reg.  v.  The 
Marquis  of  Salisbury,  8  Ad.  &  El.  716 ; 
Rex  V.  Coke,  29  R.  R,  408  (5  B.  &  0. 
797)  ;  Peter  V.  Kendal,  30  R.  R.  504  (6 


B.  &  C.  703);  Williams  v.  Joties,  11 
R.-R.  411  (12  East,  346);  R*x  v. 
Snowdon,  38  R.  R.  356  (4  B.  &  Ad. 
713) ;  RexY,  The  New  River  d/mpany, 
14  R.  R  514  (1  M.  &  S.  503);  Rex t. 
The  Corporation  of  Bath,  13  R.  R.  333 
(14  East,  609) ;  Rex  v.  Ellis,  1  M.  &  S. 
652  ;  Rex  v.  The  Aire  and  Calder  Navi- 
gation Cofnpany,  33  R.  R.  344  (9  B.  A  C. 
820);  Rex  v.  The  Aire  and  Calder 
Navigation,  37  R.  R.  363  (3  B.  &  Ad. 


TOL.  xcmj     1852.    Q.  B.    1  EL.  &  BL.  147—149. 


67 


to  be  the  ground  of  rating  canals  in  respect  of  their  tolls.     So,  in 

the  case  of  bridges,  the  whole  profit  arises  from  the  bridge  attached    north 


Rko. 

r. 


to  the  freehold,  and  part  of  the  freehold.  The  same  observation 
applies  to  the  mains  and  pipes  of  the  *Water  Companies.  And  the 
principle  has  been  applied  to  the  lines  of  railways,  though  great 
difficulty  has  arisen  in  so  applying  this  principle  to  the  lines  of 
Railway  Companies  conducting  their  business  as  carriers,  and  not 
merely  as  persons  entitled  to  take  tolls  on  a  public  line  of  road. 
Still,  however,  even  in  the  case  of  railways,  the  profits  may  be 
said  to  arise  mainly  from  the  use  of  the  line  occupied  by  the 
Companies  as  real  property.  If  the  mere  use  of  any  land  con- 
ducive to  the  earning  of  the  tolls  would  make  the  tolls  rateable, 
either  directly  or  indirectly,  as  contended  for  by  the  respondents, 
it  is  difficult  to  see  why  the  tolls  were  not  rateable  in  the  case 
of  Rex  V.  The  Mersey  and  Irwell  Navigation  Company  (1),  by  reason 
of  the  use  of  the  dam,  which  was  absolutely  essential  for  the 
purpose  of  the  navigation.  So  in  the  case  of  Rex  v.  Tynemouth  (2), 
though  the  lighthouse  was  rateable  property,  the  tolls  did  not 
therefore  become  rateable.  We  agree  with  what  is  said  by  Mr. 
Justice  Batlby  in  Rex  v.  Tynemouth  (8),  where,  in  answer  to  the 
case  put  of  a  toll  for  the  use  of  a  mooring  post  affixed  to  the  free- 
hold, he  says :  ''  the  rate  in  such  a  case  would  be  upon  the  post ; " 
that  is,  not  on  the  tolls. 

Assuming  then,  that  the  rate  is  really  in  the  present  instance  to 
be  made  upon  the  landing  place  as  land,  just  as  it  is  intimated,  in 
the  case  of  Rex  v.  Tynemouth  (2),  a  rate  ought  to  have  been  laid  on 
the  lighthouse,  or  on  the  mooring  post,  it  remains  to  consider  on 
what  principle  the  amount  of  such  rate  is  to  be  fixed  (4). 

In  the  case  of  the  mooring  post,  it  would  not  seem  *  unfair  in 
such  rates  to  take  all  the  net  profits  of  the  tolls,  as  they  directly 
arise  from  the  use  of  the  corporeal  hereditament.  And  there 
would  be  much  more  reason  for  taking  the  whole  profit  of  the  tolls 
into  the  calculation  in  the  case  of  a  lighthouse,  where  the  whole 
meritorious  consideration  for  the  tolls  arises  from  the  use  of  the 


139);  i2cr  V.  Milton,  22  R.  R.  317  (3 
B.  A  Aid.  112) ;  Bex  v.  BeU,  17  R.  R. 
315  (5  M.  &  S.  221) ;  HecUJey  v.  Wei- 
house,  Moore,  474 ;  Bex  v.  Fotvke,  29 
R.  R.  417  (3  B.  A  0.  814,  note  (a) ) ; 
Bex  y.  BiUUm,  d  B.  &  C.  851 ;  Attor- 
ney-General T.  Jones,  84  R.  R.  174  (1 
Mac  &  G.  574, 592) ;  Beg,  v.  HuU  Dock 
Company,  68  R.  R.  374  (7  a  B.  2). 


(1)  32  R.  R.  591  (9  B.  &  0.  95). 

(2)  11R.R.  328(12Ea8t,  46;. 

(3)  12  East,  49. 

(4)  Reference  was  made,  in  argu- 
ment, to  Bex  V.  The  Proprietors  of  the 
Liverpool  Exchange,  1  Ad.  Sc  El.  465 ; 
Beg.  V.  Gtiest,  45  R  R.  842  (7  Ad.  &  El. 
951). 
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corporeal  hereditament,  and  arises  within  the  parish.  We  think 
that  in  the  present  case,  in  rating  the  landing  place,  the  profit  of 
the  tolls  cannot  properly  be  brought  into  the  calculation  as  the  profits 
of  the  occupation  of  the  landing  place ;  which  is  in  effect  done  by 
the  rate.  On  the  other  hand,  the  existence  of  the  tolls  cannot  be 
wholly  excluded  from  consideration  :  but  the  land  should  be  rated, 
not  according  to  the  view  of  the  appellants,  as  land  in  that  situation 
without  reference  to  the  tolls  at  all,  but  according  to  the  principle 
relied  on  by  the  counsel  for  the  respondents  in  the  second  branch 
of  their  argument :  and  the  value  should  be  taken,  not  as  the  value 
of  the  land  merely,  but  as  the  value  of  land  as  enhanced  by  being 
available  for  the  purpose  of  earning  the  tolls.  This  appears  to  be 
the  true  principle,  according  to  the  test  laid  down  in  the  Parochial 
Assessment  Act  (1),  as  it  would  be  the  rent  that  could  be  obtained, 
and  which  the  Company  would  have  to  pay,  for  the  land,  for  the 
purpose  for  which  it  is  available  under  the  circumstances.  We 
think,  therefore,  that  the  order  of  the  Sessions  should  be  quashed, 
and  that  the  landing  places  should  be  rated  as  land  rendered 
more  valuable  by  being  available  for  the  purposes  of  earning 
the  tolls. 

It  has  been  suggested  that  the  mileage  principle  might  be 
applied  in  calculating  the  rateable  value  of  the  land  *in  question, 
and  that  a  proportion  of  the  profits  might  be  assessed  on  the  two 
landing  places,  according  to  the  proportion  which  their  dimensions 
bear  to  the  length  of  the  transit  over  the  river.  This  principle 
may  be  fair  in  the  case  of  profits  derived  from  the  use  of  land  by  a 
canal  or  railway  running  through  different  parishes  (2).  But  we 
cannot  think  it  at  all  applicable  to  a  case  where  the  toll  is 
principally  earned,  not  by  any  use  of  land,  but  by  a  voyage  over  a 
tidal  estuary,  not  performed  in  any  particular  course,  and  where  it 
is  not  pretended  that  the  parish  in  which  the  tidal  river  is  situated 
could  say  that  there  was  any  use  or  occupation  of  land  in  their 
parish. 

Order  of  Sessions  quashed  (3). 
62  R.  R.  275  (4  Q.  B.  18);  Reg.Y,  The 


(1)  Stet.  6  &  7  Will.  IV.  c.  96,  a.  1. 

(2)  In  the  argument,  reference  was 
made  to  Rex  v.  2'he  Leeds  and  Liverpool 
Cancl  Company y  6  East,  325  ;  Reg.  v. 
The  Grand  Junction  Raihoay  Company ^ 


Great   Western  Railway  Company,  66 
R  R.  340  (6  Q.  B.  179). 
(3)  See  the  next  case. 
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M.  occupied  a  ship  building  yard  on  the  bank  of  a  tidal  navigable  river ;  [  ^^^^  ] 

on  the  river  itself  was  a  ship  dock  belonging  to  M.,  which  floated  at  high 
^ater,  and  grounded  at  low  water  upon  a  part  of  the  bed  of  the  river. 
Owners  of  land  on  the  bank,  who  used  the  adjacent  bed  of  the  river,  paid 
an  acknowledgment  to  the  Conservators.  M.  used  the  floating  dock  for  the 
repair  of  ships  ;  and  his  workmen  passed  to  it  by  a  plank  which  rested  on 
it  and  on  the  land  of  the  yard,  and  was  fastened  by  a  staple  to  the  dock.  The 
dock  was  moored  to  the  bed  of  the  river  by  chains,  and  was  also  attached  by 
chains  to  the  yard.  The  chains  were  capable  of  being  slackened,  to  enable 
the  dock  to  be  taken  into  deeper  water,  which  continually  occurred ;  and 
sometimes  the  harbour  master  removed  the  dock  altogether. 

M.  was  rated  to  the  poor  for  his  '*  river  frontage,  with  floating  dock 
attached/*  at  an  amount  which  was  the  aggregate  of  the  separate  value  of 
the  yard  and  the  dock.  The  Sessions,  on  appeal,  held  that  the  floating  dock 
was  not  rateable,  but  that  the  value  of  the  yard  was  enhanced  by  it  to  the 
amount  assessed ;  and  they  confirmed  the  rate. 

This  Court  reduced  the  rate  to  the  separate  value  of  the  yard,  holding 
that  the  floating  dock  could  not  be  considered  accessory  to  the  yard. 

On  appeal  against  a  rate  for  the   relief  of   the  poor  of  the 
township  of    North   Shields,    in   Northumberland,  *the    Sessions       [  *i^i  ] 
confirmed  the  rate,  subject  to  a  case  of  which  the  material  parts 
were  as  follows. 

The  appellants  are  copartners,  as  shipwrights,  and  are  and  have 
been,  since  May,  1850,  the  sub-tenants  from  year  to  year,  and 
occupiers,  at  the  annual  rent  of  50Z.,  of  a  ship  building  yard  and 
piece  of  ground  adjoining  the  river  Tyne,  where  public,  tidal  and 
navigable,  and  situate  in  the  above  township.  The  whole  of  this 
yard  is  above  the  high  water  mark,  is  separated  from  the  shore  of 
the  river,  and  bounded  by  a  quay  or  wall,  about  thirteen  feet  high, 
and  extends  in  breadth  parallel  to  the  river  about  forty-nine  yards, 
and  in  depth,  at  right  angles  from  the  river,  about  thirty-two  yards, 
At  high  tide  the  water  rises  to  within  a  few  feet  of  the  top  of  this 
quay  or  wall,  and  at  low  tide  recedes,  so  as  to  leave  dry  the  whole 
of  the  quay  or  wall,  and  also  the  ground  or  shore  below  the  quay, 
to  a  distance  of  from  twenty  to  thirty  yards,  according  as  tides  are 
neap  or  spring.  The  property  in  the  ground  or  shore  between  high 
and  low  water  mark  in  the  river  Tyne,  at  this  part  of  the  river,  is 
a  subject  of  doubt ;  and,  though  occasionally  used  by  the  occupier 
of  the  land  in  front  of  which  it  is  situate,  an  acknowledgment  is 
usually  paid  to  the  Conservators  of  the  Tyne,  who  were  till  lately 
the  Corporation  of  Newcastle-upon-Tyne ;  which  Corporation  held 
the  river  Tyne  and  port  of  Newcastle-upon-Tyne  in  fee  farm  by  a 
charter  or  grant  from  the  Crown. 
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Rbo.  The  Conservatorship   of  the    river    Tyne  has,  however,   been 

MoKRisoN.  removed,  by  the  River  Tyne  Improvement  Act,  1850  (i),  from  the 
Corporation  to  Commissioners  chosen  from  the  boroughs  of 
[  •is-i  ]  Newcastle-upon-Tyne,  Gateshead,  *Tynemouth  and  South  Shields : 
and  the  foreshore  is  claimed  by  the  owner  of  the  adjoining  property, 
but  is  also  claimed  by  the  mayor  and  bargesses  of  Newcastle-upon- 
Tyne  :  and  whether  it  belongs  to  either  of  the  above  parties,  or  to 
the  Crown,  or  to  the  Commissioners  for  the  Conservancy  of  the 
river  appointed  under  the  said  Act,  is  not  decided. 

The  bed  of  the  river,  that  is  the  soil  below  low  water  mark,  and 
also  the  river  itself,  are,  from  a  point  called  Hedwin  Streams  seven 
miles  above  Newcastle  down  to  another  point  about  ten  miles  below 
Newcastle  and  called  the  Spier  Hawk  situate  in  the  sea  just  at 
the  mouth  of  the  said  river,  within  the  parish  of  St.  Nicholas, 
Newcastle.  A  part  of  the  river,  in  length  about  two  miles,  between 
these  two  points  forms  the  southern  boundary  of  the  township  of 
North  Shields.  The  shore  of  that  part  of  the  river  is,  when  dry, 
within  that  township,  the  water  being  the  boundary ;  but,  as  the 
tide  rises,  every  thing  floating  in  that  part  of  the  river,  and 
whether  within  or  below  low  water  mark,  is  in  the  said  parish  of 
St.  Nicholas. 

In  the  year  1850  the  appellants  constructed  a  wooden  vessel  or 
cradle  called  a  floating  dock,  at  a  place  called  Howdon,  two  miles 
distant  from  the  building  yard,  and  towed  the  same  down  the  river 
opposite  to  their  said  yard,  and  have  ever  since  used  the  same  for 
repairing  ships  in  their  business  of  shipwrights.  The  mode  of 
using  it  is  as  follows.  When  a  vessel  requiring  repair  is  to  be  put 
into  the  dock,  the  dock  is  hauled  a  little  further  into  the  river, 
where  the  water  is  deeper,  and  certain  plugs  are  taken  out,  whereby 
the  water  is  admitted,  and  the  dock  sinks,  and  grounds  on  the 
shore  adjacent  to  the  building  yard,  or  partly  on  the  shore  and 
[  nsa  ]  partly  on  *the  bed  of  the  river  below  low  water  mark.  The  gates 
of  the  dock  are  then  opened ;  and,  whilst  it  remains  sunk  and 
aground,  the  vessel  to  be  repaired  is  at  high  tide  hauled 
immediately  into  the  dock,  and  allowed  to  settle  down  in  the  same 
as  the  tide  falls.  At  low  tide,  the  dock  gates  are  closed,  and  the 
pings  replaced ;  and  any  water  which  has  not  run  out  is  pumped 
out.  With  the  next  tide,  the  dock  containing  the  vessel  rises  and 
floats  and  is  hauled  in  again  towards  the  shore ;  and,  as  the  tide 
falls,  again  grounds :  but,  the  interior  being  kept  clear  of  water, 
(I)  13  &  14  Vict.  c.  Ixiii.,  local  and  personal,  public.    See  sect  27. 
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the  repairs  of  the  ship  inside  goes  forwards,  whether  the  dock  is  Rbo. 
agroond  or  afloat,  and  rather  more  conveniently  when  afloat  than  mobrisok. 
^hen  aground.  When  the  repairs  are  finished,  the  plugs  are 
taken  out  again,  which  has  the  effect  of  sinking  the  dock :  and, 
when  there  is  a  sufficient  depth  of  water,  the  gates  are  opened ; 
and,  the  dock  remaining  sunk,  the  vessel  is  hauled  out.  When  a 
vessel  is  in  the  dock,  the  latter  is  usually  moved  about  thirteen 
feet  from  the  said  quay  or  wall ;  and  a  boat  can  pass  between  the 
dock  and  the  yard  at  high  tide.  To  enable  the  workmen  to  get  to 
their  work,  a  plank  or  gangway  goes  from  the  quay  or  yard  to  the 
floating  dock,  such  gangway  or  plank  merely  resting  at  each  end 
respectively  on  the  building  yard  and  floating  dock ;  and  a  rope 
passes  through  a  staple  at  that  end  of  such  plank  which  rests  on 
the  floating  dock ;  which  rope  is  tied  to  the  floating  dock,  to  prevent 
the  plank  falling  if  it  should  happen  to  be  accidentally  pushed  off 
the  dock  ;  and  such  plank  or  gangway  is  moved  to  any  part  of  the 
yard  or  dock,  as  convenience  may  require.  The  floating  dock  is 
moved  by  several  chains.  Three  of  these  chains  are  attached  to 
anchors  or  posts  in  the  bed  of  the  river;  and  *two  of  them  are  put  |  *154  ] 
round  posts  standing  in  the  said  building  yard,  the  other  ends 
being  on  board  the  floating  dock.  Each  of  these  chains  can  be 
easily  slackened,  or  altogether  cast  off  by  the  hand,  as  readily 
indeed  as  a  ship  is  loosed  from  her  moorings.  And  this  is  done 
every  time  a  vessel  is  docked  or  undocked,  in  order  that  the  dock 
may  be  hauled  off  a  little  further  into  the  river ;  which  is  done  to 
facilitate  the  operation  of  getting  into  deeper  water.  The  time  that 
vessels  remain  in  the  dock  varies  from  two  days  to  three  weeks, 
according  to  the  extent  of  repairs  required. 

In  order  to  use  the  floating  dock  in  the  way  described,  the  license 
of  the  said  Conservancy  Commissioners  is  necessary:  and  their 
officer,  the  harbour  master,  has  power  to  remove  the  said  floating 
dock  for  a  time  when  the  convenience  of  the  harbour  so  requires. 
He  once  (but  not  since  the  making  of  this  rate)  caused  the  dock  to 
be  removed  and  kept  away  for  two  tides,  in  order  that  a  steamer, 
which  had  foundered  near,  might  be  raised.  Thus  the  dock,  when 
moored,  is  alternately  in  the  parish  of  St.  Nicholas  and  the 
respondent  township,  according  as  it  is  afloat  or  aground ;  in  each 
of  which  states  it  is  for  about  an  equal  time  each  day ;  but 
occasionally,  when  hauled  off  below  low  water  mark,  and  when 
removed  to  another  part  of  the  river,  it  is  altogether  out  of  the 
respondent  township. 
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From  the  time  the  appellants  first  became  occupiers  of  the 
building  yard  down  to  October  last,  when  the  present  rate  was 
made,  and  during  a  year  and  a  half  of  which  period  they  had 
possessed  and  used  the  said  floating  dock  in  the  manner  before 
described,  they  were  rated  to  the  relief  of  the  poor  of  the 
township  of  North  Shields  in  respect  of  the  said  building  yard, 
as  follows. 


Name  of  Occupier. 

Name  of  Owner. 

DegcripUon  of 
Property. 

Situation. 

Gross 

estimated 
RenUl. 

Rateable 
Valaei 

George  Wilson  Mor- 

rifion  and  George 

Pawcas. 

E.  J.  Colling- 
wood. 

Buildiog  yard. 

Limekiln 
Shore. 

£     S.     d, 
62    0    0 

£     8.      d 
46     0     0 

[  15B  ]  It  being  customary  in  tijis  township  to  deduct  about  10  per  cent., 

for  outgoings  and  repairs,  from  the  gross  rental  of  property  in  the 
township,  to  give  the  rateable  value. 

A  new  valuation  of  the  property  in  the  said  township  having  been 
recently  made,  the  overseers  by  a  rate  made,  14th  October,  1851, 
for  the  relief  of  the  poor,  at  2«.  8d.  in  the  pound,  from  25th  Sep- 
tember to  25th  December,  1851,  rated  the  appellants  in  respect  of 
the  same  premises  as  follows. 


Name  of  Occupier. 

Name  of  Owner. 

Description  of 
Proi)erty. 

Situation. 

Gross 

estimated 

RenUl. 

Rateable 

Value. 

George  Wilson  Mor- 
rison and  George 
Fawcas. 

E.  J.  Colling, 
wood. 

160  feet  of  river 
frontage,   with 
floating     dock 
attached. 

Limekiln 
Shore. 

£       «.     d. 
163     0     0 

£       S.     d. 

147     0    0 

[  'ise  ] 


Against  this  latter  rate  the  appellants  appealed  on  sixteen  grounds, 
which  were  set  out  in  the  case,  and  which  raised  in  different  forms 
the  questions  discussed  in  the  argument.  The  fourth  was  as 
follows. 

''  That  the  said  160  feet  river  frontage  cannot  be  rated  at  a 
higher  rate  than  it  otherwise  would  be  on  account  of  the  said  floating 
dock  alleged  to  be  attached  thereto.*' 

At  the  hearing  of  the  appeal,  the  foregoing  facts  were  proved. 
And  the  Sessions  found  that  the  rateable  value  ^of  the  building 
yard  was  57Z.,  and  of  the  floating  dock,  if  rateable,  90Z.  a  year.    It  was 
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agreed  that  the  words  "  river  frontage  "  in  the  rate  meant  the  said         Reo. 
building  yard.  MoRBiBOK. 

On  these  facts,  it  was  contended  by  the  appellants  that,  admitting 
the  principle  that  lands  and  houses  are  rateable  according  to  their 
actual  value,  as  combined  with  the  machinery  attached  to  them, 
without  considering  whether  that  machinery  be  real  or  personal 
property,  whether  it  would  go  to  the  heir  or  executor,  or  whether 
on  the  expiration  of  the  lease  it  would  go  to  the  landlord  or  lessee, 
still  such  machinery  must,  in  the  first  place,  for  its  ordinary  use, 
be  actually  attached  to  the  soil  or  the  walls,  so  as  for  the  time  at 
least  to  form  part  of  the  soil  or  building,  or,  in  other  words,  to  be  a 
fixture;  and,  secondly,  the  machinery  must  be  and  remain  per- 
manently and  continually,  i.e.  during  the  time  of  its  use  and  the 
period  for  which  it  is  rated,  within  the  rating  parish  or  town- 
ship.   And  that  the  said  floating  dock  was  not  a  fixture,  nor  so 
actually  attached  to  the  soil  or  walls  of  the  said  building  yard 
as  to  form  part  thereof,  nor  permanently  or  continually  during 
the  time  of  its  use,  and  the  time  for  which  the  rate  was  made, 
situate  within  the  rating  township,  inasmuch  as  the  said  dock  was 
about  twelve  hours  out  of  every  twenty-four  within  the  parish  of 
St.  Nicholas. 

The  Sessions  however  held  that,  though  the  floating  dock  was 
not  rateable  per  se,  it  was,  by  means  of  the  said  mooring  chains 
passing  from  the  same  to  the  said  posts  in  the  said  building  yard, 
BO  connected  with  the  said  building  yard  (although  not  permanently 
and  continually,  but  only  occasionally,  attached)  as  to  enhance  the 
value  thereof ;  and  that  the  rateable  value  of  the  *said  building  [  ms?  ] 
yard  was  thereby  enhanced  to  147/.,  being  the  aggregate  of  the 
above  mentioned  sums  of  57Z.  and  901.  They  therefore  affirmed 
the  rate,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench, 
whether,  upon  the  facts  above  stated,  the  value  of  the  said  building 
yard  can,  according  to  law,  be  so  enhanced  by  such  attachment  or 
connexion  of  the  said  floating  dock  thereto  as  to  increase  the 
rateable  value  of  the  said  building  yard  to  the  amount  above 
stated. 

If  the  Court  of  Queen's  Bench  are  of  opinion  that  this  question 
must  be  answered  in  the  affirmative,  the  said  rate  is  to  stand 
affirmed :  but,  if  the  said  Court  are  of  opinion  that  the  said  question 
must  be  answered  in  the  negative,  then  the  said  rate  is  to  be 
amended  by  reducing  the  rateable  value  of  the  said  premises  of  the 
appellants  to  67/. 
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Rio.  The  case  was  argued  in  this  Tenn  (i). 

Morrison.  Otter,  in  support  of  the  order  of  Sessions : 

The  floating  dock  is  itself  not  rated  ;  and  the  Sessions  held  that 
it  was  not  rateable.  They  have  rated  the  river  frontage,  that  is  the 
land  where  the  building  yard  is  situate,  with  the  floating  dock 
attached ;  finding,  as  a  fact,  that  the  floating  dock  is  so  attached 
to  the  building  yard  as  to  enhance  its  value.  Unless,  therefore,  that 
which  is  true  in  fact  is  legally  impossible,  this  is  simply  a  rate  on 
the  occupier  of  real  property  of  which  the  value  is  enhanced  by  that 
which  is  accessory  to  it.  It  is  not  necessary  that  that  which  so 
increases  the  value  should  be  in  the  same  parish.  In  Reg.  v. 
[  'iss  ]  Southampton  *Dock  Company  (2)  the  occupiers  of  a  dock  were  allowed 
to  deduct,  from  the  rateable  value  of  the  land  occupied  by  them 
for  their  dock,  the  expense  of  a  steam  tug,  which  brought  vessels 
in  and  out  of  their  dock,  though  it  was  not  attached  to  the  shore 
and  not  stationary  at  all,  but  was  employed  to  tow  vessels  to 
different  parts  of  the  British  Channel.  The  reason  was  that,  as 
the  profits,  for  which  the  occupiers  were  rated,  were  enhanced  by 
this  use  of  the  steam  tug,  the  expense  of  the  steam  tug  was  money 
laid  out  in  earning  the  profits,  and  therefore  constituted  a  proper 
deduction,  as  being  ancillary  to  the  use  of  the  dock.  On  the  same 
principle  the  profits  must  be  here  rated  as  augmented  by  the  floating 
dock  which  is  ancillary  to  the  use  of  the  building  yard.  So  the 
rateable  value  of  land  occupied  by  a  railway  in  a  parish  is  enhanced 
by  the  fares,  wherever  paid. 

(Erle,  J. :  By  the  fares  earned  in  that  parish.) 

In  Rex  V.  The  New  River  Company  (3)  the  owners  of  a  spring  were 
held  rateable  for  its  value  in  the  parish  where  it  rose,  though  none 
of  the  water  was  distributed  in  the  parish  and  the  profit  did  not 
become  due  there.  Where  land  in  one  parish  had  been  waste,  in  which 
owners  of  land  in  another  parish  had  a  right  of  common  appurtenant, 
and  the  waste  was  inclosed  and  allotments  given  to  the  owners 
entitled  to  common,  it  was  held  that  such  allotments  were  to  be 
assessed  to  the  poor  rate  of  the  parish  in  which  the  waste  was 
situate :  Kempe  v.  Spence  (4).  Here  in  fact  the  floating  dock  is  for 
half  of  every  day  in  the  parish ;  that  it  is  sometimes  out  of  it  may 
[  •159  ]       affect  the  question  of  the  value,  but  cannot  be  a  reason  for  *entirely 

(1)  November    6tL      Before    Lord         (2)  80  R.  E.  324  (14  Q.  B.  587). 
Campbell,  Ch.  J.,   Coleridge,  Wight-  (3)  14  R.  R.  514  (1  M.  &  S.  503). 

man  and  Erie,  J  J.  (4)  2  W.  BL  1244. 
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disregarding  the  value  it  bestows.  It  must  be  presumed  that  Rko. 
the  Sessions  have  allowed  for  this.  Secondly,  it  is  not  necessary  Morrison. 
that  what  enhances  the  value  should  be  permanently  attached, 
nor  that  it  should  be  attached  at  all.  The  cases  already  cited 
illustrate  this.  Similarly,  in  Reg.  v-  Leith  (1)  the  occupiers  of  land 
to  which  a  floating  pier  was  attached  were  held  rateable  for  the 
value  of  the  land  as  enhanced  by  the  use  of  the  pier.  There 
the  rate,  on  the  face  of  it,  appeared  to  specify  the  floating  pier, 
consisting  of  barges,  as  rateable  per  se :  here  that  is  expressly 
excluded  by  the  finding  of  the  Sessions.  The  attachment  there  was 
efiected  only  by  planks  laid  from  the  floating  pier  to  the  land.  In 
Rex  V.  Bradford  (2)  the  rateable  value  of  a  house  was  held  to  be 
enhanced  by  its  having  the  privilege  (not  even  a  corporeal  subject) 
of  being  used  as  a  canteen.  It  is  unimportant  how  the  annual 
value  of  the  land  is  increased.  A  house  would  earn  a  higher  rent 
from  its  commanding  a  fine  prospect :  but  such  enhancing  of  the 
rent  could  not  be  excluded  from  the  rateable  value. 

J.  C.  Heath,  contrd : 

The  attempt  is  to  rate  the  floating  dock.  It  is  true  that  the 
Sessions  state  that  they  have  held  the  dock  not  rateable,  and  that 
they  consider  the  value  of  the  building  yard  enhanced  by  the  dock. 
But  it  appears  that  they  have  estimated  the  value  by  adding 
together  the  values  of  the  two  as  if  they  were  independent  subjects 
of  rate.  They  have  taken  ' '  the  aggregate ' '  of  the  values.  The  Court 
will  therefore  not  be  bound  by  the  express  terms  of  the  ^finding,  [  *i60  ] 
but  will  look  at  what  has  in  eflfect  been  done :  Hex  v.  St.  Mary  the 
Tjesn  (8),  Rex  v.  Tedford  (4).  The  substantial  question  therefore  is 
before  the  Court.  Now,  as  stat.  8  &  4  Vict.  c.  89  (continued  to  the 
present  time)  makes  the  profits  of  stock  in  trade  or  other  property 
not  rateable,  the  question  is,  whether  the  appellants  have  been 
duly  rated  in  respect  of  an  occupation  of  a  corporeal  hereditament. 
The  dock  is  not  rateable  as  part  of  the  yard :  it  is  not  a  fixture. 
In  Rex  V.  St.  Nicholas,  GUmeester  (5),  the  value  of  a  machine  was 
indeed  taken  into  consideration ;  but  there  the  machine  was  con- 
sidered to  be  part  of  the  house.  Machinery  has  been  held  rateable, 
only  where  it  has  had  the  character  of  a  fixture,  or  at  any  rate  has 
not  clearly  had  an  opposite  character:  Rex  v.  Hogg  {e),  Rex  v. 

(1)  Ante,  p.  47.  (5)  1  R  R.  376,  «.  (1  T.  R.  723,  n. ; 

(2)  4  M.  A  S.  317.  Cald.  262). 

(3)  16  R  B.  811  (4  T.  R.  477).  (6)  1  R.  R.  375  (1  T.  B.  721 ;  Cald. 

(4)  Burr.  S.  C.  57.  266). 
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Reg.  Lord  OranviUe  (1),  Rex  v.  The  Birmingham  and  Staffordshire  Gas 
Morrison.  Light  Company  (2),  Reg.  v.  Soutliamptan  Dock  Company  (s)  (the  case 
of  the  cranes).  A  similar  principle  prevails  in  deciding  whether  a 
thing  be  that  of  which  the  occupation  confers  a  settlement :  Rex  v. 
Londonthorpe  (4),  Rex  v.  Otley^  Suffolk  (6),  Rex  v.  St,  Dunstan, 
Kent  (6). 

(Lord  Campbell,  Gh.  J. :  Is  it  contended,  on  the  other  side,  that 
the  floating  dock  is  rateable  as  a  fixture  ? 

Ottei' :  Certainly  not.) 

The  value  cannot  be  added  to  that  of  the  land,  unless  there  be  a 
necessary  connection  between  the  two,  as  in  Reg.  v.  Leith  (7),  Rex  v. 
The  Proprietors  of  the  Liverpool  Exchange  (8)  (where  the  connection 
;  Mei  ]  was  by  virtue  of  *a  statute),  and  Rex  v.  Bradford  {9)  (where  the 
value  was  enhanced  by  a  privilege  attached  exclusively  to  the 
house).  This  dock  could  not  have  been  distrained  for  the  rent  of 
the  land :  Capel  v.  Buzzard  (10) :  nor  could  it  be  taken  into  account 
in  estimating  the  double  value  of  the  land,  under  stat.  4  Qeo.  II. 
c.  28,  R.  1 :  Robinson  v.  Learoyd  (i  J).  The  dock  cannot  even  be  said 
to  create  an  occupation  of  the  spot  where  it  lies,  as  it  is  liable  to  be 
moved  away  at  the  pleasure  of  the  harbour  master.  No  settlement 
would  be  gained  by  the  occupation  of  the  dock  as  a  tenement :  Rex 
V.  Dodderhill  (12),  Rex  v.  AfeKor(  18).  If  the  land  belonged  to  one 
person  and  the  floating  dock  to  another  who  had  only  the  right  of 
way  to  it,  the  former  would  be  rateable  for  the  land  alone,  the 
latter  would  not  be  rateable  at  all.  How  then  can  the  owner  of  the 
two  be  rateable  for  the  aggregate  value  ?  But,  further,  the  floating 
dock  is  not  permanently  within  the  rating  township :  it  is  as  much 
within  the  parish  of  St.  Nicholas.  That  this  prevents  it  from  being 
a  subject  of  rate  in  such  township  appears  from  Reg.  v.  The  Cam- 
bridge Gas  Light  Company  (14).  In  Reg.  v.  Leith  (7)  the  question  as 
to  the  parochial  locaUty  was  not  raised. 

Cur.  adv.  vtdt. 

(1)  32  R  E.  627  (9  B.  &  C.  188).  (8)  1  Ad.  &  El.  465. 

(2)  45  E.  E.  572  (6  Ad.  &  El.  634).  (9)  4  M.  &  S.  317. 

(3)  80  R.  E.  324  (14  d  B.  687).  (10)  32  E.  E.  361  (6  Bing.  150). 

(4)  6  T.  E.  377.  (11)  56  E.  E.  610  (7  M.  &  W,  48). 

(5)  35  E.  E.  258  (1  B.  &  Ad.  161).  (12)  8  T.  E.  449. 

(6)  4  B.  &  C.  686.  (13)  2  East,  189. 

(7)  Ante,  p.  47.  (14)  47  E.  E.  490  (8  Ad.  &  El  73). 


VOI-.  xciii.]     1862.    Q.  B.     1  EL.  &  BL,  161—168.  77 

LiORD  Gampbbll,  Gh.  J.,  on  a  later  day  in  this  Term  (November  17th),        Rbo. 
delivered  the  judgment  of  the  Court  :  Morrison. 

We  are  of  opinion  that  the  rate  in  this  case,  as  laid,  cannot  be 
supported.  The  Sessions  very  properly  held  *that  the  floating  [  *>«*  ] 
dock  per  se  was  not  properly  rateable  under  stat.  48  Eliz.  c.  2,  s.  1 : 
and  the  only  question  is,  whether  the  rateable  value  of  the  ship 
building  yard  is  to  be  considered  as  enhanced  by  reason  of  the 
floating  dock.  Looking  to  the  manner  in  which  the  floating  dock 
is  constructed  and  used,  we  think  that  the  Sessions  have  come  to 
an  erroneous  conclusion  in  point  of  law  upon  this  question. 

This  floating  dock  exactly  resembles  a  ship  at  anchor,  which 
occasionally  grounds  when  the  tide  ebbs,  and  which  may  be 
approached  either  by  a  boat  or  by  a  plank.  It  has  no  necessary 
connection  with  the  yard.  The  two  might  easily  be  in  the  separate 
occupation  of  different  shipwrights,  carrying  on  business  separately; 
and  the  accidental  proximity  of  the  one  to  the  other  is  for  this 
purpose  immaterial.  If  words  had  been  introduced  into  stat. 
43  Eliz.  c.  2,  s.  1,  making  the  floating  dock  rateable,  the  floating  dock 
and  the  yard  being  in  different  parishes,  there  would  have  been 
as  much  reason  for  contending  that  the  yard  was  an  accessory 
to  the  floating  dock  as  that  the  floating  dock  was  an  accessory  to 
the  yard. 

This  does  not  appear  to  us  to  come  within  any  of  the  cases  in 
which  it  has  been  held  that  the  rateable  value  of  real  property  may 
be  enhanced  by  circnmslances  which  increase  its  profitable  value 
to  the  occupier.  The  decisions  respecting  machinery  and  other 
fixtures  of  course  can  have  no  application.  The  steam  tug  in  The 
Southampton  case  (1)  was  not  made  the  subject  of  the  rate ;  and 
the  only  question  there  was,  whether  the  appellants,  the  Dock 
Company,  should  not,  in  estimating  their  profits,  be  allowed  a 
deduction  in  respect  of  the  *8team  tug  which  was  necessary  for  [•les] 
carrying  on  their  business.  lieg.  v.  Ldth  (2)  comes  much  nearer 
the  present  case :  and  some  expressions  there  used  by  the  Court 
would  in  their  generality  countenance  the  doctrine  for  which  the 
respondents  now  contend.  But  those  expressions  must  be  taken 
in  reference  to  that  case,  which  is  materially  different  from  the 
present.  The  pier  there  was  permanently  fixed  to  the  landing 
place  ;  and  the  one  could  not  be  used  without  the  other.  Besides, 
that  case  did  not  turn  upon  the  construction  of  stat.  48  Eliz.  c.  2, 

(1)  Beg.  V.  Southampton  Dock  Com-  (2)  Ante,  p.  47. 

pany,  80  R.  &.  324  (14  a  B.  587). 
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[B.B. 


Rro. 

r. 

York  amd 

North 
Midland 
Railway 
Company. 

[190] 


I  MDl  ] 


Beturn.  We,  &c.,  do  certify  and  return  &c. :  That  the  annexed 
writ  came  to  us  on  the  24th  day  of  December,  a.d.  1851,  and  not 
before :  And  that  the  period  by  the  York  and  North  Midland  (East 
Biding  Branches)  No.  1  Bailway  Act,  1846,  limited,  and  by  the 
York  and  North  Midland  Bailway  Act,  1849,  extended,  as  in  the  said 
writ  mentioned,  for  the  compulsory  purchase  of  the  lands  by  the 
York  and  N.  M.  &c.  Act,  1846,  authorized  to  be  taken  for  the  purposes 
of  that  Act,  so  far  as  relates  to  the  lands  required  for  the  purposes 
of  so  much  of  the  railway  by  the  last  mentioned  Act  authorized  to 
be  made  from  the  York  and  Scarborough  Bailway  near  the  city  of 
York  to  or  near  to  Beverley  as  lies  between  the  point  on  the  same 
authorized  railway  near  the  said  highway  leading  from  Elton  to 
Cherry  Burton  and  the  termination  of  the  said  authorized  line  of 
railway  at  or  near  to  Beverley,  and  which  is  of  the  length  of  three 
miles  as  is  stated  in  the  annexed  writ,  expired  before  the  issuing 
of  the  annexed  writ,  namely  on  18th  July,  a.d.  1851 ;  and  that 
no  part  of  such  portion  of  the  said  railway  by  the  said  last  men- 
tioned Act  authorized  to  be  made  as  lies  between  the  point  on  the 
same  authorized  railway  near  the  said  highway  leading  from  Elton 
to  Cherry  Burton  and  the  termination  of  the  said  authorized  line 
of  railway  at  or  near  to  Beverley  aforesaid  was,  before  the  coming  of 
the  annexed  writ  to  us,  nor  hath  been,  made ;  and  that  no  part  of  the 
lands  required,  and  by  the  last  mentioned  Act  authorized,  to  be 
taken  for  the  purposes  of  the  last  mentioned  portion  of  the  last 
mentioned  authorized  railway  was,  before  the  coming  of  the  annexed 
writ  to  us,  nor  hath  been,  purchased  or  taken  by  or  on  behalf  of  us 
the  said  Company :  and  that  no  agreement,  negotiation  or  treaty 
has  ever  been  made  or  entered  into,  or  notice  given,  or  any  other 
step  taken  by  or  on  behalf  of  us  the  ^said  Company  for  the  purchase, 
acquirement  or  possession  of  any  part  of  the  lands  required  and  by 
the  last  mentioned  Act  authorized  to  be  taken  for  the  purposes  of 
the  last  mentioned  portion  of  the  last  mentioned  authorized  rail- 
way :  and  that  we  the  said  Company,  at  the  time  of  the  coming  &c., 
had  not,  nor  have  we,  any  power  or  authority  to  purchase  or  take 
any  portion  of  such  last  mentioned  lands ;  and  we  the  said  Com- 
pany could  not,  at  the  time  of  the  coming  &c.,  nor  can  we,  make 
the  last  mentioned  portion  &c.,  or  any  part  thereof :  and  that  the 
purchasing  or  acquiring,  or  taking  or  getting  possession  of,  the  last 
mentioned  lands,  and  the  making  of  the  last  mentioned  portion  Sec.  by 
us,  was  at  the  time  of  the  issuing  of  the  said  annexed  writ  to  us,  and 
from  thence  hitherto  hath  been,  and  still  is,  impracticable  and 
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impossible :  And  that  the  said  line  of  railway  by  the  said  York  and 
N.  M.  Railway  Act,  1849,  authorized  to  be  made,  and  which  we  the 
said  Company  are  by  the  annexed  writ  commanded  to  make,  is  a 
mere  diversion  or  deviation  of  an  integral  part  of  the  said  railway 
by  the  said  York  and  N.  M.  &c.  Act,  1846,  authorized  to  be  made  as 
aforesaid :  And  that  the  point  on  the  same  railway  near  to  the  said 
highway  is  not  the  site  of  any  town  or  village,  and  is  three  miles 
from  the  town  of  Beverley  aforesaid,  which  is  the  nearest  town 
to  the  said  point,  which  is  much  too  far  from  Beverley  aforesaid  to 
be  adapted  for  the  site  of  a  station  for  that  town ;  and  that  a  station 
built  there  would  be  a  very  inconvenient  station  for  the  inhabitants 
of  Beverley  and  for  persons  travelhng  to  and  from  that  place  along 
the  proposed  railway,  which  we  are  commanded  to  make :  And  that 
Cherry  Burton  is  a  small  and  inconsiderable  village :  and  that  the 
population  of  Cherry  Burton  and  *the  districts  next  around  the 
same  point  and  Cherry  Burton  is  very  small  and  inconsiderable ; 
and  that  the  tolls  and  other  charges  to  be  derived  from  traffic  along 
the  same  railway,  if  made,  would  not  only  not  be  remunerative  to 
the  said  Company,  but  would  be  insufficient  to  pay  the  necessary 
costs  of  conveying  such  traffic  and  of  maintaining  the  same  railway: 
and  that  the  making  of  the  same  railway  would  be  a  useless  expen- 
diture of  labour  and  money,  whilst  it  would  be  destructive  of  the 
lands  through  which  it  would  go  for  any  agricultural  or  other 
useful  or  beneficial  purpose  :  and  that  the  district  between  Market 
Weighton  and  Beverley  in  the  annexed  writ  mentioned,  through 
which  the  said  railway  we  are  thereby  commanded  to  make  would 
•^if  made)  run,  contains  merely  a  few  agricultural  villages  of  very 
small  extent  and  thinly  populated :  And  that,  at  the  time  of  the 
coming  of  the  annexed  writ  to  us,  there  were  and  are  easy  and  con- 
venient communications  by  railway  from  Beverley  and  Market 
Weighton  aforesaid  to  York  and  the  north  of  England,  and  between 
Beverley  aforesaid  and  the  several  towns  of  Hull,  Driffield,  Brid- 
lington, Scarborough,  Whitby  and  Malton  and  all  parts  of  England 
traversed  by  railway ;  and  that  the  facilities  of  such  communica- 
tions, so  far  as  the  same  relate  to  York  and  the  north  of  England, 
will  be  increased  by  the  opening  of  the  Malton  and  Driffield  Junction 
Railway  and  the  Malton  and  Thirsk  Railway  respectively;  and  that 
the  said  Malton  and  Driffield  Junction  Railway,  at  the  time  of  the 
coming  of  the  annexed  writ  to  us,  was,  and  is  already,  made  and 
completed,  except  a  very  small  portion  thereof ;  and  that  the  said 
Malton  and  Thirsk  Railway,  at  the  time  of  the  coming  &c.,  was,  and 
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is  now,  in  the  course  of  construction  :  and  that  both  the  two  *last 
mentioned  railways  will  be  made  and  opened  for  the  use  of  the 
public  in  a  much  shorter  period  than  the  said  railway  from  Market 
Weighton  to  Beverley  could  be  constructed  in,  even  if  the  powers 
of  us  the  said  Company  to  complete  the  same  were  still  in  force : 
And  that  all  and  every  the  sum  and  sums  of  money  applicable  to 
the  purposes  of  the  said  York  and  N.  M.  <bc.  Act,  1849,  which  can  in 
reasonable  probability  come  to  the  possession  of,  or  be  disposable 
by,  us  the  said  Company  will  fall  short  by  a  very  large  sum  of 
money,  and  not  less  than  100,000{.,  of  the  aggregate  sum  necessary 
for  the  making  of  the  railway  authorized  by  the  said  York  and  N.  M. 
&c.  Act,  1849,  and  which  we  the  said  Company  are  by  the  annexed 
writ  commanded  to  make,  and  necessary  for  the  making  of  the  same 
railway :  And  that,  by  reason  of  the  premises,  the  making  by  us  of 
the  said  railway  authorized  to  be  made  by  the  said  York  and  N.  M. 
&c.  Act,  1846,  from  the  said  York  and  Scarborough  Railway  near  the 
city  of  York  to  or  near  Beverley  in  the  said  annexed  writ  in  that 
behalf  mentioned,  with  or  without  the  said  deviation  by  the  said 
York  and  N.  M.  Railway  Act,  1849,  at  the  time  of  the  issuing  of  the 
said  annexed  writ  was,  and  is,  impracticable  and  impossible  : 
Wherefore  we  the  said  Company  cannot,  nor  could  we  at  the  time 
of  the  coming  of  the  annexed  writ  to  us,  nor  were  we  then,  nor  are 
we,  by  law  liable,  or  bound  by  the  said  Acts  in  the  annexed  writ 
mentioned,  or  any  of  them,  to  proceed  to  purchase  the  lands  neces- 
sary to  and  required  for  the  making  and  completing  of  the  said  line 
of  railway  by  the  said  York  and  N.  M.  &c.  Act,  1849,  authorized  to  be 
made  and  firstly  therein  described  as  aforesaid,  or  to  proceed  to 
make,  or  to  make,  or  complete,  the  said  line  of  railway  in  the  said 
^annexed  writ  in  that  behalf  mentioned,  and  which  we  are  thereby 
commanded  to  proceed  to  make,  and  to  make  and  complete. 

Demurrer.    Joinder. 

The  demurrer  was  argued  in  Trinity  Term  (June  2nd)  1852  (i). 


Hugh  Hill,  for  the  Crown : 

This  case  must  be  governed  by  the  principle  laid  down  in  Blake^ 
more  v.  The  Glamorganshire  Canal  Navigation  (2),  and  adopted  in 
Reg.  V.  The  Easteim  Counties  Railway  Company  (3),  that  persons 
who  obtain  Acts  of  Parliament  like  those  in  question  contract  with 

(1)  Before  Lord  OampbeU,  Oh.  J..  i62_l63).  See  the  passage  cited. 
Erie  and  Crompton,  JJ.    Coleridge,  J.      p.  109,  poat 

was  at  Guildhall.  (3)  10  Ad.  &  El.  531,  546. 

(2)  36  B.  B.  289, 292  (1  My.  &  K.  154, 
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the  public  (represented  by  the  Legislature)  "to  do  and  submit  to 
whatever  the  Legislature  empowers  and  compels  them  to  do."  The 
force  and  application  of  this  principle  are  shown  also  in  Lee  v. 
Milner  (1),  Rex  v.  Cumberworth  {2)  9  and  Rex  v.  Edge  Lane  (3):  it  is 
recognised  in  Reg.  v.  CcUedotiian  Railway  Company  (4) :  and  it 
prevails  though  the  statute  use  permissive  words  only :  Com.  Dig. 
Parliament  (R.  22)),  Rex  v.  Barlow  (6),  Reg.  v.  St.  Saviour's,  South- 
wark  (6).  Macdovgall  v.  Paterson  (7)  is  a  late  authority  on  the 
obligatory  effect  of  the  word  "may."  The  facts  appearing  on  this 
mandamus  show  a  contract  with  the  public,  and,  at  all  events  with 
the  persons  whose  lands  are  affected,  to  make  a  railway  from  the 
York  and  Scarborough  line  *to  Beverley;  and  the  Company 
obtained  their  Act  by  representing  that  the  making  of  such  a  rail- 
way would  "be  attended  with  local  and  public  advantage."  It  is 
also  material  that  the  Company  here  have  begun  the  railway. 
Patteson,  J.  says  in  Reg.  v.  London  and  North  Western  Railway 
Company  (h):  "If  the  Company  begin  to  make  the  railway,  then, 
possibly,  they  will  be  compelled  to  complete  it ;  but  not,  if  they 
have  never  begun"  (9). 

H\U  then  commented  upon  the  statements  in  the  return :  and,  as 
to  the  alleged  want  of  funds,  which  he  contended  was  no  answer  to 
the  writ,  he  referred  to  Reg.  v.  The  Ti-ustees  of  the  Luton  Roads  (10), 
and,  generally,  to  the  authorities  on  the  same  point  cited  in  Reg.  v. 
London  and  North  Western  Railway  Company  (8).  The  full  notice  of 
these  points  in  the  judgment  of  the  Court  makes  it  unnecessary  to 
pursue  the  argument  farther. 
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Sir  F.  KeUy,  Solicitor-General,  contra  : 

The  mandamus  calls  upon  the  Company  to  complete  a  line  which 
has  never  been  commenced.  The  railway  contemplated  by  the  Act 
of  1846,  from  Clifton  to  Beverley,  has  been  completed  as  far  as 
Market  Weighton,  and  abandoned  as  to  the  portion  from  Market 


(1)  2  M.  &  W.  824,  839,  840. 

(2)  3  B.  &  Ad.  108. 

(3)  4  Ad.  &  EI.  723. 

(4)  83  B.  B.  371  (16  Q.  B.  19). 
(o)  2  Salk.  609. 

(6)  7  Ad.  &  El.  925. 

(7)  11  0.  B.  755;  21  L.  J.   C.  P. 
27. 

(8)  6  Bail.  Cas.  634,  644 ;  cf .  8.  C. 
83  B.  B.  758,  770  (16  Q.  B.  864, 880). 

(9)  In  the  note  of  the  reporters  of 


the  present  case  the  dictum  is :  *<  If  a 
Company  obtain  an  Act  for  making  a 
railway,  with  the  words  *  it  shall  be 
lawful,'  it  may  be  they  are  not  bound 
to  make  it:  but  it  is  another  thing 
.  whether,  if  they  begin  it,  they  are  not 
bound  to  make  it  according  to  the 
Act."  [So  in  8.  C.  83  B.  B.  770 
(16  Q.  B.  880).] 
(10)  1  Q.  B.  860. 
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Weighton  to  the  highway  between  Elton  and  Cherry  Burton. 
Instead  of  this,  a  new  line  between  Market  Weighton  and  that 
highway  *wa8  marked  out  by  the  Act  of  1849;  and  this  was  a 
distinct  railway.  But,  supposing  the  new  line  to  be  the  same, 
for  the  purposes  of  the  case,  as  the  line  of  1846,  the  Company 
cannot  be  compelled  to  execute  it  even  as  far  as  the  Cherry  Burton 
road.  It  would  now  be  impracticable  to  extend  it  farther ;  and  to 
carry  it  only  as  far  as  that  point  would  be  an  illegal  exercise  of  the 
powers  given  by  the  Act  of  1846 :  Reg.  v.  The  Eastern  Counties  liaH- 
way  Company  (I).  If  the  Company  had  been  willing  to  do  it,  they 
might  have  been  restrained  by  injunction:  Cohen  v.  Wilkinson  (2). 
Even  tlie  consent  of  the  shareholders  would  not  have  justified  it : 
Macgregor  v.  Dover  and  Veal  Railway  Company  (3).  The  East  Anglian 
Railway  Company  v.  The  Eastern  Counties  Railway  Company  (4)  is  to 
the  same  eflfect.  No  instance  can  be  shown  of  a  mandamus  to  complete 
a  railway  in  part,  where  it  was  impracticable  to  complete  the  whole. 
The  main  question,  however,  is,  whether  an  Act  authorizing  a 
Company  to  make  a  certain  railway  obliges  them  to  make  it.  Acts 
of  this  kind  use  obligatory  language  when  it  is  intended  that 
a  duty  should  be  prescribed,  permissive  where  the  intention 
is  not  such.  Sects.  45,  46  of  stat.  8  &  9  Yict.  c.  20  (Railways 
Clauses  Consolidation  Act,  1845)  are  instances.  There  is  the  same 
diversity  in  the  particular  Acts  now  in  question  (5). 


(Lord  Campbell,  Ch.  J. :  The  question  is,  whether  the  statutory 
I  *197  ]  compulsion  operates  where  the  Railway  Company  *have  taken  no 
step  towards  performing  the  work.  That  was  lately  raised  in  the 
House  of  Lords  in  Sir  W.  C,  Anstruther  v.  East  of  Fife  Railway 
Company  (6),  which  is  reported,  very  accurately  as  I  am  informed, 
in  the  Law  Times.) 

Rex  V.  Proprietors  of  The  Birmingham  Canal  Navigation  (7)  is  an 
authority  for  the  defendants  on  this  point. 

As  to  Blakemore  v.  The  Glamorganshire  Canal  Navigation  (8) :  the 
facts  there  differed  totally  from  those  of  the  present  case :  a  canal 


(1)  lOAd.  &E1.  531. 

(2)  85  B.  E.  47  (12  Beav.  125,  138). 

(3)  Ex.  Ch.     Error  from  Q.  B.     88 
R.  E.  715(18a  B.  618). 

(4)  lie.  B.  775;  18  L.  T.  138. 

(5)  He   referred   to    stat.  6   &    7 
Will.  IV.  c.  Ixxxi.,  8.  93,  and  stat. 


9  &  10  Vict.  c.  Ixv.,  88.  7,  10,  12,  13. 
It  is  not  thought  necessary  to  set  out 
the  words. 

(6)  19  L.  T.  130 ;  S.C.I  Macqueen. 
98. 

(7)  2  W.  Bl.  708. 

(8)  36  R.  E.  289  (1  My.  &  K.  154). 
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had  been  made ;  and  there  was  no  doubt  that  an  obligation,  to  some 
extent,  was  expressly  imposed  on  the  Canal  Company  by  statute  (i). 

(Eblb,  J. :  What  is  the  advantage  of  calling  the  obligation  in 
these  cases  contract  rather  than  duty  ?  The  expression  (2)  has  given 
rise  to  a  whole  line  of  argument  on  this  subject.) 

The  pbrase  does  not  seem  accurate.  The  fact  is  merely  that,  in  such 
cases,  the  Legislature  grants  a  power,  to  be  exercised  under  certain 
conditions. 

(LoBD  Campbell,  Ch.  J. :  The  fulfilment  of  a  duty  is  more 
properly  the  subject  of  a  mandamus  than  the  fulfilment  ol  a  con- 
tract. The  expression  ''  contract  with  the  public,"  which  is  often 
used,  is  metaphorical.) 

The  correct  language  on  the  subject  is  that  of  Aldbbson,  B.  in  Lee 
V.  MUner  (3) :  "  Those  Acts  of  Parliament  have  been  called  Parlia- 
mentary bargains  made  with  each  of  the  landowners.  Perhaps, 
more  correctly,  they  ought  to  be  treated  as  conditional  powers 
given  by  Parliament  to  take  the  land  of  the  different  proprietors 
through  whose  estates  *the  works  are  to  proceed.  Each  landholder, 
therefore,  has  a  right  to  have  the  powers  strictly  and  literally 
carried  into  effect  as  regards  his  own  land,  and  has  a  right  also  to 
require  that  no  variation  shall  be  made  to  his  prejudice  in  the 
carrying  into  effect  the  bargain  between  the  undertakers  and  any 
one  else.  This  I  conceive  to  be  the  real  view  taken  of  the  law  by 
Lord  Eldon  in  the  case  of  Blakemore  v.  The  Olamorganshire  Canal 
Company  "  (4).     On  which  Aldbbson,  B.  then  comments. 

It€g.  V.  The  Eastern  Counties  Railway  Company  (5)  was  ultimately 
a  decision,  if  not  adverse,  at  least  not  favourable  to  the  present 
mandamus.  Lord  Denman  there,  in  his  first  judgment,  applied  the 
words  of  Lord  Eldon  to  a  state  of  facts  on  which  they  did  not 
properly  bear ;  and  assumed  the  point  in  dispute  when  he  said  that 
the  interference  of  the  Court  was  occasioned  by  persons  '^  refusing  to 
proceed  in  some  course  prescribed  by  law."  It  is  not  certain  that 
the  Legislature  always  does  contemplate  the  completion  of  these 
undertakings.  The  common  clauses  for  cessation  of  powers  show 
the  contrary. 


(1)  See  36  E.  E.  296  (1  My.  &  K. 
167). 

(2)  See  the  langaage  of  Lord  Ten- 
TERDEN,  to  the  same  effect,  in  Stour- 
bridge  Canal  Company  v.  Wheeley,  36 


E.  E.  746  (2  B.  &  Ad.  792). 

(3)  47  E.  E.   463,  468  (2  Y.  &  C. 
Ex.  Eq.  611.  618,  619). 

(4)  36  E  E.  289  (1  My.  &  K  154). 

(5)  10  Ad.  &  El.  531, 
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(Lord  Campbell,  Ch.  J.:  Do  you  say  that  a  Company  may 
complete  part  and  abandon  the  rest,  without  a  special  power  ?) 

Sect.  217  of  stat.  6  &  7  Will.  IV.  c.  Ixxxi.,  enacts  that,  if  the  railway 
and  works  authorized  by  that  statute  '*  shall  not  have  been  made 
and  completed,  unless  prevented  by  an  inevitable  accident,"  within 
seven  years,  all  the  powers,  &c.  given  by  that  Act  shall  cease, 
except  as  to  so  much  (if  any)  of  the  work  as  shall  be  certified  to 
have  been  completed.  The  question  may  be  different  as  between 
the  Company  and  a  shareholder  requiring  a  proper  application 
of  funds,  so  far  as  *they  will  go,  and  between  them  and  one  of 
the  public  applying  for  a  mandamus. 

(Lord  Campbell,  Ch.  J. :  There  is  a  great  distinction.) 

Many  provisions  in  Eailway  Acts  (as  clauses  relative  to  bridges,  or 
to  crossing  on  a  level)  are  imperative  if  the  railway  is  made  and 
reaches  a  certain  point,  but  cannot  become  so  otherwise. 

Stat.  8  &  9  Vict.  c.  18,  s.  16,  enacts  that,  where  the  under- 
taking is  to  be  effected  by  a  capital  subscribed  by  the  promoters, 
the  whole  capital  must  be  subscribed  under  a  binding  contract 
before  any  of  the  compulsory  powers  for  taking  land  shall  be  put 
in  force.  If  the  Company  are  compellable  to  proceed  with  the 
works  under  the  penalties  of  disobedience  to  a  mandamus,  it  should 
follow  that  the  subscribers  might  be  called  upon  by  mandamus  to 
pay  up  the  capital.  If  the  words  "  it  should  be  lawful,"  or  equiva- 
lent terms,  are  imperative  in  Acts  of  this  kind,  the  most  entire  want 
of  funds,  under  whatever  circumstances,  would  be  no  excuse. 

(Lord  Campbell,  Ch.  J. :  The  foundation  of  the  mandamus  is  a 
duty ;  and  that  may  be  absolute  or  qualified.) 

Hugh  Hill,  in  reply : 

The  difficulty  suggested,  in  the  case  of  an  absolute  want  of  funds, 
was  considered  by  this  Court  in  Beg.  v.  London  and  North  Western 
Railway  Company  (i).  As  to  the  meaning  of  words  *  which  may  be 
permissive  or  obligatory,  if  there  be  an  ambiguity  the  construction 
must  be  in  favour  of  the  ♦public,  and  against  the  Company,  who 
have  obtained  the  Act  for  their  own  benefit :  Webb  v.  The  Manchester 
and  Leeds  RaiUoay  Company  {2),  PHestley  v.  FouMs  (3),  The  Clarence 


(1)  83  B.  B.  758  (16  Q.  B.  864). 

(2)  48  B.  B.  28,  31  (4  My.  &   Cr. 


116,  120). 
(3)  2  Man.  &  G.  175;  seep.  190. 
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Railway  Company  v.  The  Great  North  of  England  dtc.  Railway 
Company  (i) ;  and  to  the  exclusion  of  other  parties  who  might  be 
desirous  of  the  same  advantages.  In  Sir  W.  C.  Anstmiher  v.  East 
of  Fife  Railway  Company  (2)  there  was  no  decision  on  the  point  now 
♦before  the  Court.  Cohen  v.  Wilkinson  (3)  is  an  authority  for  this 
mandamus.  There  an  injunction  was  granted,  at  the  instance  of 
a  shareholder,  to  prevent  the  Company  from  making  the  railway 
to  a  point  short  of  that  originally  contemplated:  but  it  was 
admitted  that  shareholders  and  the  public  had  their  respective 
rights ;  and  persons  not  shareholders  may,  in  such  a  case,  insist 
upon  the  work  being  carried  on  to  a  given  point,  leaving  it  open 
to  the  Company  (as  was  said  by  Lord  Cottbnham,  L.  C.  in  Cohen  v. 
Wilkinson  (3) )  to  complete  the  whole. 

Cur.  adv.  vult. 
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In  this  Term  (November  16th),  the  Court  being  divided  in  opinion, 
separate  judgments  were  delivered,  by  Erle,  J.,  and  by  Lord 
Campbell,  Ch.  J.  and  Crompton,  J.,  as  follows : 


Erle,  J. : 

Upon  this  record,  the  material  facts  appear  to  be  these.  The 
defendants  had  obtained  an  Act  of  Parliament  making  it  lawful  for 
them  to  construct  a  railway  from  York  through  Market  Weighton 
to  Beverley,  and  giving  them  the  usual  powers  for  that  purpose; 
and  they  had  completed  and  opened  a  part  of  the  line  as  far  as 
Weighton,  and  had  not  begun  upon  the  remainder.  As  to  three 
miles  of  this  remainder  nearest  to  Beverley,  the  powers  under 
the  Act  had  expired,  and  the  mandamus  related  to  the  making  of  a 
part  only  of  this  remainder,  running  through  a  thinly  peopled 
district,  and  endingin  the  village  of  Burton,  without  ulterior  railway 
communication.  One  of  the  applicants  was  a  landholder  who  had 
land  upon  the  line,  both  between  *York  and  Weighton,  and  also 
between  Weighton  and  Beverley,  and  a  part  of  his  land  had  been 
used  for  the  part  of  the  line  that  was  complete. 

Upon  these  facts,  the  defendants  contend  that  no  legal  obligation 
to  complete  the  line  of  railway  is  shown ;  and,  in  answer  thereto, 
the  prosecutors  allege,  first,  that  the  obligation  was  created  by 
the  statute  alone,  and,  secondly,  by  the  statute  together  with  the 
subsequent  facts. 


L  '203  1 


(1)  4  a  B.  46. 

(2)  1  Macqueen, 


(3)  85  B.  R.  47,  64  (12  Beav.  125, 
138;  IMaa&G.  481). 
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The  first  ground  is  of  wide  application,  and  involves  important 
consequences  to  valuable  property.  It  assumes  that  all  private  Acts 
of  Parliament  granting  to  applicants  powers  of  compulsory  purchase 
of  lands,  and  other  powers  for  the  purpose  of  executing  a  project 
represented  to  be  beneficial  to  the  pubUc,  impose  the  legal  duty 
upon  the  grantees  of  doing  all  that  they  are  so  empowered  to  do  until 
the  project  is  executed,  and  in  case  of  omission  make  the  grantees 
liable  to  indictment,  and  to  action  at  the  suit  of  any  party  who  is 
specially  damaged,  and  also  liable  to  be  called  on  for  specific 
performance  of  their  project  by  mandamtis. 

If  the  duty  is  supposed  to  be  created  by  the  statute,  the  question 
must  be  decided  by  the  words  of  the  statute,  construed 
according  to  ordinary  rules,  and  must  depend  upon  the  intention  of 
the  Legislature,  to  be  collected  therefrom.  And,  according  to  my 
understanding  of  this  statute,  the  legal  duty  of  completing  the 
projected  railway  was  not  imposed  thereby. 

The  language  in  respect  of  making  the  railway  is  permissive, 
not  imperative,  the  distinction  between  permissive  and  imperative 
language  being  maintained  throughout  the  statutes  on  this  subject. 
Imperative  language  is  used  when  a  clear  duty  is  to  be  executed ; 
*and  permissive  language  in  common  understanding  would  express 
that  the  matter  is  to  be  optional.  Thus  the  Company  are  permitted 
at  their  option  to  take  lands,  turn  roads,  alter  streams,  and  exercise 
other  powers,  and  these  matters  are  made  lawful  for  them;  but 
they  are  commanded  to  make  compensation  for  lands  taken,  to 
substitute  new  roads  for  those  they  turn,  and  to  perform  other  con- 
ditions relating  to  the  exercise  of  the  powers :  and  these  matters 
are  required  from  them. 

Also,  where  there  is  reason  for  departing  from  the  usual  course, 
and  the  duty  of  completing  the  railway  is  intended  to  be  absolutely 
or  conditionally  imposed,  imperative  language  has  been  substituted 
for  permissive,  and  Companies  have  been  required  to  make  their 
lines.  The  provisions  prohibiting  the  commencement  of  operations 
till  the  capital  has  been  subscribed  for  (i),  and  putting  an  end  to 
the  powers  after  the  lapse  of  three  or  five  years  if  the  railway  is  not 
then  completed,  indicate  that  the  Legislature,  instead  of  creating  an 
absolute  duty,  granted  a  privilege  to  be  exercised  at  option  upon  a 
contingency  within  a  limited  time.  The  statute  is  passed  on  the 
assumption  that  the  undertaking  will  be  profitable,  and  that  there- 
fore the  work  will  be  willingly  continued :  and  when  the  completion 
(1)  Stat  8  &  9  Vict  c.  18,  8.  16. 
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would  be  attended  with  loss  the  general  pnblic  interest  is  against 
the  completion,  though  the  interest  of  some  of  the  adjacent  land- 
owners may  be  promoted  in  sinking  the  capital  of  others  for  the 
improvement  of  their  estates.    There  seems  to  me  to  be  no  ground 
for  the  notion  that  the  powers  granted  to  the  Company  ought  to  be 
regarded  in  the  light  of  a  consideration  for  undertaking  an  onerous 
duty.      Generally  speaking,  they  are  no  boon  unless  they  *lead  to 
a  profitable  undertaking.    Thus  the  power  of  taking  land  on  the 
terms    of  paying  both  its  market  value,  and    compensation   for 
damage,  and  restoring  it  at  a  less  price   if   no  railway  is  made, 
or  the  power  of  txurning  roads  and   streams  with  a  present  sub- 
stitution and  a  future  restoration,   give  no   advantage,   and  are 
not  desirable  unless  as  a  means  to  a  profitable  end.     Every  step 
from  preparing  for  applying  to  Parliament  until  the  opening  of  the 
line  is  a  loss  of  labour  and  capital  consented  to  by  the  Company  for 
the  privilege  of  attempting  to  make  a  profitable  work  in  the  end, 
which   privilege   is   granted     by   Parliament  because   the  profit 
(if  any)  must  be  attained  through   the   promotion  of  the  public 
convenience. 

Also,  equally  groundless  in  my  opinion  is  the  notion  that  the 
consent  of  some  of  the  landowners  to  their  lands  being  bought  for 
a  price  compensating  for  all  value  and  all  damage  is  a  considera- 
tion for  each  landowner  on  the  line  to  demand  the  outlay  of  the 
Company's  funds  for  the  benefit  of  his  estate,  against  the  interest 
of  the  shareholders,  and  possibly  against  the  wish  of  many  of  his 
neighbours.  The  different  landowners  may  have  different  rights ; 
a  landowner  may  oppose  the  bill,  and,  after  it  has  passed,  insist 
upon  the  utmost  for  value  and  damage  in  respect  of  land  taken ; 
or  he  may  oppose  till  his  consent  is  bought  at  the  best  price  he  can 
get  for  it ;  and  he  may  also  insist  on  the  utmost  for  value  and 
damage ;  or  he  may  consent  to  the  bill,  and  to  take  agricultural 
value  for  his  land,  and  receive  payment  in  shares.  In  the  first 
and  second  instances,  he  would  seem  to  me  to  have  no  ulterior 
right  beyond  the  restoration  of  his  land  if  no  railway  is  made.  In 
the  last  case,  there  may  be  a  civil  right  against  the  other  share- 
holders, to  require  that  *the  shares  should  be  paid  up,  and  the 
funds  applied  in  the  best  manner  for  the  project ;  and  a  mandamus 
may  be  so  framed  as  to  be  a  beneficial  remedy  for  the  enforcement 
of  this  and  other  civil  rights  resembling  rights  from  contract.  But 
the  prosecutors  of  the  present  writ  have  no  such  case  :  they  rely, 
partly  on  a  breach  of  public  duty  for  which  any  one  may  indict. 
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and  partly  on  the  private  wrong  of  suffering  special  loss  from  not 
haying  the  benefit  of  railway  communication  for  their  land,  for 
which  an  action  would  lie,  and  partly  on  the  assumption  of  a 
quasi  contract  between  each  landowner  and  the  Company.  But 
that  I  think  neither  of  the  two  first  points  would  support  the  writ ; 
and  the  mere  fact  of  being  a  landowner  on  the  line  is  not  sufficient 
to  establish  the  third. 

For  these  reasons,  I  come  to  the  conclusion  that  the  present  writ 
cannot  be  sustained  on  the  first  ground  above  mentioned,  viz., 
that  the  statute  alone  created  the  duty:  and  indeed,  upon  the 
argument  in  this  case,  this  ground  was  not  at  all  relied  on. 

Then,  was  the  duty  in  question  created  by  the  statute  together 
with  the  subsequent  facts ;  that  is,  by  the  statute,  followed  by   the 
exercise  of  some  of  the  compulsory  powers  granted  thereby  ?     In 
disposing  of  this  question,  I  beg  to  confine  myself  to  the  facts  of 
this  case ;  and,  although  they  are  not  in  my  judgment  sufficient  to 
support  this  writ,  still  many  cases  may  occur  where  the  exercise 
of  some  of  the  compulsory  powers  may  create  a  duty   to    be 
enforced  by  mandamus.    Here  a  part  of  the  proposed  line,  as  far  as 
there  was  any  prospect  of  profit,  has  been  made ;  the  residae  has 
been  abandoned,  not  from  any  corrupt  motive  of  favour,  or  ill  will, 
nor  with  any  deception  or  bad  faith,  but  because  Beverley  has  other 
railway  accommodation,  and  the  district  from  *Weighton  to  Burton 
alone  would  not  repay  the  necessary  expenditure.    Where   the 
defendants  have  taken  land,  they  have  made  and  opened  a  railway ; 
and   where  they  have  abandoned  their  project  they  have  taken 
away  no  existing  public  right ;  they  merely  leave  the  district  in  its 
former  state.     To  ascertain  whether  the  duty  arises  upon   these 
facts,  recourse  must  again  be  had  to  the  statute ;  for  the  facts  taken 
by  themselves  are  wholly  inoperative  to  originate  the  supposed 
duty:  the  statute  might  attach  any  legal  consequence  to  them; 
but  unless  they  have  a  statutable  force,  they  operate  nothing. 
Now  throughout  the  statute  no  provision  is  found  to  the    effect 
contended  for  :  there  is  no  enactment  requiring  the  completion  of 
the  whole  if  a  part  is  begun,  and  no  indication  of  an  intention  in 
the  Legislature  that  this  increased  responsibility  should  arise  from 
the  exercising  of  any  of  the  powers,  or  the  making  of  part  of  the 
line.     The  suppositions,  that  the  prosecutors  consented  to  the  bill 
before  Parliament  in  the  expectation  of  the  whole  line  being  made, 
or  that  the  incomplete  line  is  an  inconvenience  or  desight  to  the 
neighbourhood,  are  no  origin  for  a  legal  duty  to  complete  the  line. 
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They  are  considerations  which  might  guide  Parliament  in  respect 
of  imposing  that  duty ;  but,  if  there  are  no  words  in  the  Act  that 
can  be  justly  construed  to  create  it,  these  considerations  do  not 
authorize  the  Court  to  decide  that  such  a  duty  was  created. 

The  obligation  arising  from  taking  land  to  make  a  railway 
thereon  appears  to  me  fulfilled  by  making  and  opening  an  avail- 
able railway  as  far  as  the  land  is  taken :  and  the  owner  of  land 
so  taken  does  not  in  my  opinion  acquire  a  better  right  than  other 
landowners  in  respect  of  his  land  on  the  line  that  has  been 
abandoned. 

This  brings  me  to  the  consideration  of  the  main  ground  of  the 
prosecutors,  namely,  Lord  Eldon's  words  in  Blakevwre  v.  Glamorgan- 
shire  Canal  Company  (i) ;  who,  speaking  of  Acts  obtained  by 
Companies  for  private  undertakings,  says :  '*  When  1  look  upon 
these  Acts  of  Parliament,  I  regard  them  all  in  the  light  of  con- 
tracts made  by  the  Legislature,  on  behalf  of  every  person 
interested  in  anything  to  be  done  under  them;  and  1  have  no 
hesitation  in  asserting  that,  unless  that  principle  is  applied  in  con- 
struing statutes  of  this  description,  they  become  instruments  of 
greater  oppression  than  anything  in  the  whole  system  of  adminis- 
tration under  our  Constitution.  Such  Acts  of  Parliament  have 
now  become  extremely  numerous ;  and,  from  their  number  and 
operation,  they  so  much  affect  individuals,  that  1  apprehend  those 
who  come  for  them  to  Parliament,  do,  in  effect,  undertake  that 
they  shall  do  and  submit  to  whatever  the  Legislature  empowers 
and  compels  them  to  do ;  and  that  they  shall  do  nothing  else : 
that  they  shall  do  and  shall  forbear  all  that  they  are  thereby 
required  to  do  and  to  forbear,  as  well  with  reference  to  the  interests 
of  the  public,  as  with  reference  to  the  interests  of  individuals." 

Lord  Eldon  is  supposed  to  have  here  laid  down  that  Companies 
can  be  compelled  to  do  all  that  they  are  empowered  to  do  under 
their  Act :  but  his  words  do  not  bear  this  meaning.  He  says,  the 
Companies  shall  do  whatever  the  Legislature  empowers  and 
compels  them  to  do :  whereas  he  is  supposed  to  say,  they  shall  do 
whatever  the  Legislature  either  empowers  or  compels  them  to  do. 
It  cannot  be  supposed  that  the  learned  Judge  meant  to  construe 
words  of  permission,  empowering  *an  act,  to  be  words  of  command, 
requiring  that  act,  if  the  Legislature  did  not  so  intend.  The 
supposed  principle  was  not  involved  in  the  judgment  he  was  pro- 
nouncing relating  to  the  surplus  water  of  the  canal ;  because  the  duty 
(1)  36  B.  B.  292  (1  My.  &  K.  162). 
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of  leaving  that  surplus  water,  and  the  right  of  taking  it,  were 
created  by  appropriate  words  in  the  statute  then  in  question  :  and 
the  point  for  judgment  was  the  meaning  of  **  surplus  water." 

The  words  occur  when  the  learned  Judge  is  disposing  of  the 
question,  whether  Mr.  Blakemore's  right  to  this  water  under  the 
statute  was  affected  by  the  quality  of  his  right  before  the  statute. 
This  of  course  is  answered  in  the  negative ;  for  the  statute  is  the 
origin  of  a  new  right  created  thereby,  and  such  a  new  right  is 
unaffected  by  old  rights  previous  to  the  statute,  inconsistent  there- 
with. If  the  learned  Judge  regarded  these  statutes  in  the  light  of 
contracts,  because  rights  created  by  such  statutes  are  as  original  as 
rights  created  by  contract,  the  observation  is  relevant,  and  is 
assented  to  as  soon  as  understood.  The  same  remark  would  apply 
to  the  concluding  observation,  if  he  meant  that  a  Company  must 
do  what  the  Legislature  compels  it  to  do,  that  is,  must  obey  the 
law.  Both  propositions  are  too  obvious  to  require  expression. 
But,  if  the  learned  Judge  is  taken  to  mean  that  words  in  the  class 
of  statutes  he  referred  to  should  receive  a  construction  different 
from  their  ordinary  meaning,  upon  the  ground  that  such  statutes 
would  be  a  source  of  the  greatest  oppression  if  construed  as  usaal, 
I  think  his  meaning  has  been  misunderstood;  and  such  doctrine 
seems  to  me  to  be  altogether  erroneous :  the  attempt  to  introduce 
the  incidents  of  a  supposed  contract  between  the  Company  and 
[  ♦210  ]  other  persons,  and  to  regard  the  statute  in  the  light  of  such  •con- 
tract, leads  to  confusion  in  reasoning ;  while  the  suggestion  of  the 
danger  of  the  greatest  oppression  unless  a  new  principle  of  con- 
struction should  be  adopted  against  Companies  creates  an  unjust 
prejudice  in  feeling. 

This  passage  has  been  often  cited :  at  times  in  the  sense  that  the 
Company  must  do  what  their  statute  requires  them  to  do,  in  which 
it  is  harmless ;  at  other  times  in  the  sense  that  they  must  do  all 
that  their  Act  empowers  them  to  do.  In  the  latter  sense,  they 
were  the  foundation  for  the  first  decision  in  Reg.  v.  The  Eastern 
Counties  Railway  Company  (i),  where  the  writ  was  issued  com- 
manding the  completion  of  the  whole  line:  because  the  statute 
empowered  the  Company  to  make  the  whole  line,  therefore  it  was 
construed  to  require  it.  This  ground  was  again  repeated  when  the 
peremptory  mandamus  was  applied  for  and  refused  by  reason  of 
some  informality  in  the  first  writ  (2) :  but  it  was  then  accompanied 
by  the  observation  that  the  case  was  in  some  respects  new ;  and 
(1)  10  Ad.  &  El.  531.  (2)  10  Ad.  A  El.  555  et  teq. 
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that  its  circumstances  admitted  of  some  doabt  whether  the  power 
of  the  Court  ought  to  be  applied  to  them. 

It  is  upon  these  authorities  that  the  present  application  for  the 
first  instance  of  issuing  a  peremptory  writ  of  mandamus  to  complete 
a  railway  is  rested. 

On  the  other  side  is  the  observation  of  Lord  Mansfield,  in  Rex  v. 
The   Proprietors  of  the  BirmUighain  Canal  Navigation  (i),  where  a 
writ  to  the  same  effect  as  the  present  was  applied  for  on  stronger 
grounds  than  exist  here,  but  refused  by  that  eminent  Judge,  in 
these  words:  "The   Act  imports  only   an  authority  to  the  pro- 
prietors, not  a  command.    They  may  desert  *or  suspend  the  whole 
work,  and  a  fortiori  any  part  of  it."     In  Rex  v.  The  Severn  and  Wye 
Railway  Company  (2)  the  defendants  destroyed  a  railway,  it  being  a 
public  highway  which  the  applicants  had  used  and  required  to  use 
again :  the  writ  therefore,  commanding  the  reinstatement  of  it  for 
the  use  of  those  who  had  a  clear  right  to  it,  was  in  ordinary  course ; 
the  duty  and  right  were  admitted  to  be  clear ;  and  the  only  objec- 
tion was  that  the  complainant  had  a  remedy  by  indictment :  but  a 
mandamus  to  restore  was  considered  to  be  better  redress:  still,  in 
granting  the  mandamus  so  to  restore,  the  Goubt  expressly  refused  to 
command  the  maintaining  of  the  way  after  restoring,  although  by 
the  statute  the  Company  were  empowered  to  maintain,  as  well  as 
to  make  the  way. 

Upon  this  review,  there  appears  to  be  no  precedent  for  issuing 
the  writ  now  prayed  for;  and  no  instance  has  been  cited  of  an 
indictment  or  action  upon  the  supposed  principle  which  is  the 
foundation  of  the  prosecutors'  case.  This  absence  of  any  precedent 
is  equivalent  to  an  authority  against  the  existence  of  the  principle ; 
the  occasions  for  bringing  the  principle  into  action,  if  it  had  existed, 
having  been  extremely  numerous.  The  cases  at  law  in  which  the 
principle  has  been  under  judicial  consideration  have  been  mentioned 
above;  and  the  cases  in  equity  bear  rather  upon  the  rights  of 
shareholders  inter  se  than  upon  the  duties  of  the  Companies  towards 
the  public.  And,  upon  the  whole,  the  balance  of  authority  appears 
to  me  to  be  against  the  prosecutors. 

Considerations  of  convenience  tend  to  the  same  conclusion.  If 
the  writ  is  refused,  it  will  be  for  the  Legislature  in  future  to  declare 
by  clear  words  what  *duty  is  to  be  created,  when  it  is  to  come  into 
operation,  and  how  to  be  enforced ;  and  the  law  will  be  known.  If 
the  writ  is  granted,  many  questions,  relating  as  well  to  the  rights 
(1)  2  W.  Bl.  708.  (2)  21  E.  B.  432  (2  B.  &  Aid.  646). 
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and  duties  of  directors,  as  also  to  the  remedy  by  niandanut^  for 
enforcing  specific  performance  of  very  complicated  duties,  -will 
remain  to  be  settled  hereafter  by  the  discretion  of  the  Court ;  and, 
in  the  mean  time,  the  law  as  to  these  important  matters  will  be 
left  in  uncertainty;  and  facilities  for  harassing  by  malicious 
litigation  will  be  at  the  disposal  of  those  who  have  ill  will  against 
a  Company. 

In  the  present  case  there  is  a  further  defence,  on  the  ground  that 
the  mandamus  requires  an  incomplete  work,  which  would  probably 
remain  useless.  But,  after  expressing  my  opinion  on  the  general 
grounds,  it  is  needless  to  advert  further  to  this  point.  And  I  think 
the  judgment  should  be  for  the  defendants. 

Lord  Campbell,  Ch.  J. : 

The  first  question  to  be  considered  in  this  case  is,  whether  the 
writ  of  mandamus  be  good  upon  the  face  of  it. 

The  defendants,  having  been  incorporated  by  Act  of  Parliament 
in  the  reign  of  William  the  Fourth,  under  the  title  of  "  The 
York  and  North  Midland  Railway  Company,"  obtained  another  Act 
of  Parliament  in  the  year  1846,  which,  reciting  that ''  it  would  be 
attended  with  local  and  public  advantage  if  a  railway  were  formed 
from  the  line  of  the  York  and  Scarborough  Bailway  at  or  near  the 
city  of  York  to  Beverley  "  by  Market  Weighton,  and  that  they  were 
''  willing  to  execute  the  same,"  gives  them  for  this  purpose  all  the 
powers  conferred  by  their  former  special  Acts  and  by  the  Railways 
Clauses  Consolidation  Act,  with  powers  to  borrow  additional  ^sums 
of  money,  and  enacts,  that  "  it  shall  be  lawful  for  the  said  Company 
to  make  and  maintain  the  said  "  railway  "  in  the  lines  and  upon 
the  lands  delineated"  in  the  plans  and  described  in  the  books 
deposited  with  the  clerks  of  the  peace, ''  and  to  enter  upon,  take, 
and  use  such  of  the  said  lands  as  should  be  necessary  for  such 
purpose." 

It  appears  that  the  Company  actually  made  this  branch  as  far 
as  from  York  to  Market  Weighton,  about  two-thirds  of  the  whole 
distance  to  Beverley ;  and  so  far  it  was  open  to  the  public.  They 
then,  in  the  year  1849,  obtained  another  Act  to  enable  them  to 
divert  this  line  from  its  former  direction  between  Market  Weighton 
and  Cherry  Burton,  a  place  about  three  miles  from  Beverley.  This 
Act,  reciting  that  it  would  be  of  advantage  if  part  of  the  said  line 
between  Market  Weighton  and  Beverley  were  diverted,  and  if  the 
part  rendered  unnecessary  by  such  diversion  were  abandoned,  and 
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that  the  Company  were  willing  to  make  snch  diversion,  gives  all 
the  powers  of  the  former  Railway  Acts  for  making  this  diversion, 
and  enacts  that  it  shall  be  lawful  for  the  Company  to  make  and 
maintain  the  said  railway  in  the  line,  and  upon  the  lands,  described 
in  certain  new  books  of  reference,  and  to  enter  apon,  take  and  use 
snch  of  the  said  lands  as  shall  be  necessary  for  such  purpose. 

The  mandamus,  after  setting  out  the  material  parts  of  these  Acts 
of  Parliament,  alleges  that,  although  a  reasonable  time  for  com- 
pleting the  railway  mentioned  in  the  last  Act  had  elapsed,  the 
Company  had  not  made  it,  and  had  abandoned  all  intention  to 
make  and  complete  it.  Allegations  are  then  introduced,  that 
David  Burton,  one  of  the  prosecutors,  at  the  time  of  the  passing 
of  the  Act  of  1846  was,  and  still  is,  owner  of  lands  over  which  by 
that  Act  *the  railway  was  to  pass,  and  authorized  to  be  abandoned 
by  the  Act  of  1849,  and,  at  the  passing  of  the  latter  Act,  he  was 
and  still  is  owner  of  other  lands  which  the  line  described  in  the  Act 
of  1849  would  pass  over,  as  shown  in  the  books  of  reference ;  and 
that  John  Leaing,  at  the  time  of  the  passing  of  these  Acts,  was, 
and  still  is,  owner  of  lands  which  the  Company  were  authorized  to 
take ;  and  that  a  portion  of  his  lands  had  been  required  by  the 
Company,  and  had  been  by  him  conveyed  to  the  Company  for  the 
purposes  aforesaid;  and  that  the  remaining  portion  of  his  lands 
was  much  lessened  in  value  by  reason  of  the  non-completion  of  the 
said  line  of  railway ;  and  that  the  compulsory  powers  of  the  Act  of 
1846  had  been  duly  extended  for  two  years :  and  that  Burton  and 
Leaing  were  desirous  that  the  line  should  be  completed ;  and  that 
the  completion  of  the  same  would  be  of  great  public  benefit  and 
advantage,  by  affording  to  the  inhabitants  of  the  said  towns  of 
Beverley,  and  Cherry  Burton,  and  the  surrounding  districts,  means 
of  easy  and  speedy  communication  with  York  and  the  north  of 
England,  and  Selby  and  the  west  of  England,  and  the  inhabitants 
of  the  districts  intervening  between  Market  Weighton  and  Cherry 
Burton  means  of  easy  and  speedy  communication  with  Beverley, 
and  with  HuU,  DriflBeld,  and  Bridlington,  Scarborough,  Whitby, 
and  Malton.  The  writ,  after  further  alleging  a  request  to  the 
Company  by  Burton  and  Leaing  to  complete  the  line  of  diversion 
mentioned  in  the  Act  of  1849,  and  a  refusal  so  to  do,  proceeds  to 
command  the  Company  to  complete  the  railroad  from  Market 
Weighton  to  Cherry  Burton,  or  to  show  cause  to  the  contrary. 

The  portion  of  the  line  between  Market  Weighton  and  Cherry 
Burton,  to  which  the  mandamus  applies,  is  not  *to  be  considered  a 
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separate  railway,  or  even  a  separate  branch  of  railway,  but  is 
clearly  to  be  treated  as  if  in  its  present  direction  it  had  been 
included  in  the  Act  of  1846,  the  powers  of  compulsory  purchase 
for  making  it  being  extended  to  the  18th  July,  1852,  although  the 
powers  of  compulsory  purchase  for  making  the  remainder  of  the 
line,  from  Cherry  Burton  to  Beverley,  expired  on  the  18th  of  June, 
1849.  Under  these  circumstances,  are  the  prosecutors  pritna  fcxit 
entitled  to  this  mandamus  } 

To  answer  this  question,  it  is  unnecessary  to  decide  whether  a 
Company,  incorporated  by  an  Act  of  Parliament  which  says  **  that 
it  shall  be  lawful  for  them  to  make  a  certain  railway,"  are  bound 
to  make  it,  if  they  have  never  availed  themselves  of  the  extra- 
ordinary powers  conferred  upon  them,  and  they  had  come  to  a 
resolution  entirely  to  abandon  the  undertaking  before  they  had 
begun  to  execute  it.  Even  if  it  were  conceded  that,  down  to  the 
time  when  the  Company  in  fact  exercise  the  extraordinary  powers 
conferred  upon  them  over  the  property  and  rights  of  others,  the 
power  to  do  so  may  be  only  permissive  and  discretionary,  a  different 
state  of  affairs  arises  when  they  have  actually  begun  to  exercise 
these  powers,  when  they  have  taken  land  by  compulsion  under  the 
Act,  and  when  they  have  made  and  opened  a  part  of  the  railway. 
They  are  not  in  the  situation  of  purchasers  of  land  with  liberty  to 
convert  it  to  any  purpose,  or  to  allow  it  to  lie  waste.  They  are 
allowed  to  purchase  it  only  for  the  purpose  of  a  railway :  and,  when 
they  do  purchase  it  under  the  compulsory  powers  conferred  upon 
them  (which  we  have  held  that  they  do  when  they  serve  a  notice 
that  they  require  the  land),  I  am  clearly  of  opinion  that  they  enter 
into  a  contract  to  construct  a  railway  upon  it.  It  was  only  "^with 
a  view  to  the  construction  of  a  railway  that  the  compulsory  powers 
were  conferred ;  and  there  must  be  an  obligation  on  the  Company 
to  apply  the  land  so  obtained  to  this  and  to  no  other  purpose. 
But  this  contract  with  an  individual  landowner  cannot  be  performed 
by  merely  laying  rails  over  the  section  of  land  taken  from  him.  It 
was  never  intended  that  he  should  be  left  with  a  high  mound  or  a 
deep  cutting  running  through  the  middle  of  his  estate,  and  neither 
leading  from  or  to  any  other  terminus.  What  then  are  to  be  the 
termini  ?  Surely,  those  specified  in  the  Bailway  Act.  The  Legis- 
lature contemplated  the  completion  of  this  railway  when  it  passed 
the  Act.  The  enjoyment  of  such  a  railway  is  part  of  the  compen- 
sation given  to  the  landowner  for  depriving  him  of  his  property 
against  his  will,  and   may  in  many  cases  be  fairly  taken   into 
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confiideration  in  estimating  the  compensation  he  is  to  receive.  A 
railway  being  partly  made,  the  public  have  likewise  an  interest 
that  it  should  be  completed.  The  powers  given  to  cross  ancient 
highways,  and  to  construct  the  railway,  would  often  be  prejudicial 
to  the  public  if  only  partially  exercised :  and  it  cannot  be  left  to  the 
Company  capriciously,  or  from  interested  motives,  to  abandon  parts  of 
the  specified  line,  and  thereby  to  deprive  the  inhabitants  of  particular 
towns  or  districts  of  the  benefit  which  was  intended  for  them. 

The  interest  of  shareholders  is  not  considered  in  this  particular 
mandamus :  but  1  may  here  observe  that,  as  to  the  shareholders, 
the  Company  may  contract  an  obligation  to  complete  a  railway 
which  they  have  begun ;  for  not  only  have  all  the  shareholders  a 
common  interest  that  the  undertaking  should  be  completed,  but 
particular  classes  of  them  may  have  taken  shares,  and  paid  *calls, 
with  a  view  to  the  railroad  coming  to  their  localities ;  and  they 
would  be  very  much  aggrieved  if  only  a  part  of  it  was  constructed, 
from  which  they  would  receive  no  accommodation. 

Is  it  not  then  the  duty  of  the  Railway  Company  to  complete  the 
line  specified  in  their  Act  of  Parliament,  they  having  represented 
to  the  Legislature  that  the  making  of  the  whole  of  it ''  would  be 
attended  with  local  and  public  advantage,"  and  that  they  were 
willing  to  make  the  whole,  and  they  having  obtained  from  the 
Legislature  the  powers  which  they  have  partially  (l)  used,  on  the 
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(1)  In  tlie  subsequent  case  of  Beg, 
V.  Laru-^»  and  Yorks.  By,  Co,^  1  E.  & 
B.  228  (see  the  head-note,  post,  p.  123), 
the  Court  of  Queen's  Bench  went 
further  and  awarded  a  mandamtu  to 
compel  the  making  of  a  railway  where 
nothing  had  heen  done.  This  decision 
was  reyersed  without  argument  in  the 
Exchequer  Chamber  (see  po$t,  p.  454, 
note  (3)),  in  conformity  with  the  deci- 
sion of  the  same  Court  in  the  case  in 
the  text.  The  report  of  the  pro- 
ceedings in  the  Queen's  Bench  is 
therefore  omitted  in  these  reports  (see 
pf»gt,  p.  123  (3)),  but  the  following  pas- 
sage from  Lord  Cakpbell's  judg- 
ment (in  which  Coleridge  and 
Cromptoit,  JJ.,  concurred)  may  be 
worth  preserving:  **I  was  at  first 
indiued  to  think  that  till  they"  (a 
Railway  Company  who  had  obtained 
statutory  powers)  **  have  actually 
interfered  with  public  or  private  rights 


after  the  passing  of  their  Act  of 
Parliament,  they  are  not  to  be  con- 
sidered as  having  entered  into  any 
contract  or  incurred  any  obligation  to 
execute  the  undertaking.  Neither 
individuals  nor  the  public  necessarily 
suffer  any  severe  injury  by  the  scheme 
having  been  formed  and  repudiated: 
and  neither  the  consideration  nor  the 
promise  which  constitutes  the  contract 
or  obligation,  can  be  said  to  be  so 
apparent  if  the  shareholders  agree  to 
dissolve  the  Company  as  soon  as  the 
Act  of  Parliament  has  passed.  But 
my  present  opinion  is  that,  at  the 
moment  when  the  Act  receives  the 
Boyal  assent,  the  contract  and  obliga- 
tion attach,  and  that  by  the  Legisla- 
ture alone  can  the  contract  and  obliga- 
tion be  subsequently  discharged. 
There  is  great  difficulty  in  drawing 
any  other  line"  (1  E.  &  B.  pp.  242, 
243).— A.  C. 
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faith  of  these  representations.  It  is  to  be  presumed  that  they 
have  the  means  of  performing  this  duty;  for  they  have  likewise 
represented  to  the  Legislature  that  the  funds  which  have  been 
subscribed,  and  which  they  are  enabled  to  raise,  are  sufficient  for 
that  purpose. 

The  next  question  is,  if  they  are  able  and  refuse,  ought  they  not 
to  be  compelled  to  do  their  duty  by  a  writ  of  mandamus  f  It  is 
only  necessary  to  observe  that  there  is  no  other  adequate  remedy. 
Suppose  that  an  action  would  lie  against  the  Company  at  the  suit 
of  a  landowner,  whose  land  had  been  taken  from  him  by  the  Com- 
pany and  not  used  for  the  purpose  of  a  railway,  or,  because  the 
railway,  which  ought  to  go  several  miles  farther  to  a  neighboaring 
town,  is  left  unfinished  at  the  boundary  of  his  estate,  or  anywhere 
short  of  the  town  ;  he  could  only  recover  damages,  without  any 
specific  relief.  Again,  if  the  Company  were  convicted  upon  an 
indictment  for  disobeying  the  Act  of  Parliament  in  this  respect, 
the  Court  could  only  impose  a  fine,  without  ordering  the  railway 
to  be  completed. 

The  question  really  is,  whether  there  be  a  duty  upon  *the 
Sailway  Company  to  do  the  act;  for,  if  there  be,  mandamus  is 
clearly  the  appropriate  remedy.  We  are  in  the  constant  habit 
of  granting  writs  of  mandamus  to  Railway  Companies  to  do  what 
is  necessary  for  granting  compensation  for  land  which  they  take, 
or  which  is  injuriously  affected  by  their  works,  and  to  do  other  acts 
according  to  the  duly  imposed  upon  them  ;  and  no  distinction  can 
be  made  between  these  and  the  act  of  constructing  a  part  of  the 
railway,  if  their  duty  so  requires.  Suppose  there  were  an  Act  of 
Parliament  obtained,  in  the  usual  form,  for  making  a  railway  from 
the  town  of  A.  to  the  town  of  B.,  the  distance  being  ten  miles,  the 
intervening  land  all  belonging  to  X.  and  Y.,  and  the  Company, 
having  got  possession  of  the  requisite  quantity  of  land  under  the 
compulsory  clauses  of  their  Act,  had  actually  completed  the  railway 
and  opened  it  to  the  public,  and  then,  resolving  to  abandon  it, 
removed  the  rails,  leaving  the  mounds  and  deep  cuttings  remain- 
ing ;  would  not  this  Court,  on  the  application  of  X.  and  Y.,  grant 
a  imindamus  to  the  Company  to  reinstate  it  ?  For  this  Rex  v.  77if 
Severn  and  Wye  Railivay  Company  (1)  is  expressly  in  point,  and  is 
an  authority  which  has  never  been  questioned.  Suppose  that  the 
Company  I  have  imagined  had  made  the  railway  for  two-thirds  of 
the  line  between  A.  and  B.,  and  had  then  refused  to  go  farther,  can 

(1)  21  R  E.  433  (2  B.  &  Aid.  646.) 
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there  be  the  smallest  doubt  that  Lord  Tenterdbk,  Mr.  Justice  Batley 
and  Mr.  Justice  Holroyd,  on  the  same  principle,  would  at  the  suit 
of  X.  and  Y.,  have  granted  a  mandamus  to  complete  it  ?  Such  a 
case  would  have  been  on  all  fours  with  the  present,  had  this  manda- 
mus before  the  contemplated  diversion  been  applied  for  to  complete 
the  *railway  from  Market  Weighton  to  Beverley ;  for  part  of  the 
lands  of  the  two  applicants  had  been  taken  by  the  Company,  and 
other  part  was  liable  to  be  taken.  There  would  have  been  a 
duty  on  the  Company  to  complete  the  line ;  and,  Mr.  Burton  and 
Mr.  Leaing  being  sufferers  by  the  breach  of  that  duty,  they  would 
have  been  entitled  to  the  mandamus.  Surely,  they  are  equally 
entitled  to  it  although  it  does  not  include  the  space  between  Cherry 
Barton  and  Beverley ;  as  the  space  between  Market  Weighton  and 
Cherry  Burton  is  part  of  the  Une  which  the  Company  undertook  to 
complete,  and  their  powers  of  compulsory  purchase  respecting  it 
were  still  in  full  force  when  the  mandamus  issued. 

Although,  as  yet,  there  has  not  been  any  solemn  determination 
that  a  mandamus  will  lie  to  complete  a  railway,  there  are  many 
authorities  to  support  the  doctrine  that  there  is  a  contract,  duty 
or  obligation  on  which  the  mandamus  rests. 

I  begin  with  Rex  v.  The  Proprietors  of  the  Birmingham  Canal 
Navigation  (i),  in  which  Commissioners,  being  empowered  to  make 
a  canal  from  a  place  called  New  Hall  Bing  to  Birmingham,  instead 
of  beginning  at  New  Hall  Bing  began  in  another  part  of  the  line, 
and,  according  to  the  marginal  note,  **  mandamus  to  execute  one 
part  of  a  power  granted  by  Act  of  Parliament,  first  '*  was  **  denied." 
Lord  Mansfibu)  said :  '*  There  must  be  a  strong  case  made  to 
warrant  such  a  mandamus.  The  present  is  a  very  weak  one." 
The  reporter,  who  "is  not  always  accurate " (2),  imputes  these 
further  words  to  Lord  Mansfield.  "  The  Act  imports  only  an 
authority  to  the  proprietors,  not  a  command.  They  may  desert 
or  suspend  the  whole  work,  *and  a  fortim-i  any  part  of  it."  But 
WniLBS  and  Blackstone  thought  the  application  premature ;  "that 
the  Court  ought  not  to  grant  a  mandamus,  to  compel  them  to  cut 
to  New  Hall  Bing  first.  But  if,  from  sinister  views,  the  Commis- 
sioners refused  hereafter,  to  make  any  cut  to  New  Hall  Bing  at  all ; 
that,  perhaps,  might  be  ground  for  a  mandamvs,  when  the  rest  of 
the  navigation  was  finished."    Therefore  Lord  Mansfield  intimates 
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(2)  The  reference   in    the  text   is 
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an  opinion  that  a  strong  case  would  warrant  such  a  mandamus  ; 
and  the  other  Judges,  properly  thinking  the  application  premature, 
intimate  a  pretty  clear  opinion  that  at  last  the  Company  might  be 
compelled  by  wandamiis  to  complete  the  undertaking. 

I  then  come  to  the  well-known  passage  in  Lord  Eldon's  celebrated 
judgment  in  Blakemore  v.  The  Glamorganshire  Canal  Navigation  0), 
We  are  told  that  his  language  is  inapplicable,  because  he  was  there 
dealing  with  an  application  for  an  injunction  ;  but  the  principle  he 
lays  down  is  equally  applicable  wherever  rights  and  obligations  are 
to  be  determined  upon  the  construction  of  such  Acts  of  Parliament, 
whether  the  application  be  in  a  court  of  equity  for  an  injunction  to 
prevent  that  from  being  done  which  is  forbidden,  or  in  this  Court 
for  a  mandamus  for  the  performance  of  a  duty  which  the  law  imposes. 
He  says :  "  When  I  look  upon  these  Acts  of  Parliament,  I  regard 
them  all  in  the  light  of  contracts  made  by  the  Legislature,  on  behalf 
of  every  person  interested  in  anything  to  be  done  under  them ;  and 
I  have  no  hesitation  in  asserting  that,  unless  that  principle  is  applied 
in  construing  statutes  of  this  description,  they  become  instruments 
of  greater  oppression  than  anything  in  the  whole  system  of  administra- 
tion under  our  Constitution."     ***  The  parties  are  obliged  to  submit 
to  the  contract  which  the  Legislature  has  made  for  them.     The 
result  is,  that  the  contract  shall  be  carried  into  execution ;  and  tlie 
King's  subjects  are  compelled  to  submit  to  it,  upon  the  notion  that 
it  will  be  for  the  public  good ;  but  they  are  not  compelled  to  submit 
to  anything  except  what  the  Legislature  has  said  shall  be  done.*' 
This  doctrine  has  been  recognised  by  every  Judge  in  Westminster 
Hall,   in  courts  of  common  law  and  courts  of  equity,  for  very 
nearly  thirty  years,  as  often  as  the  subject  has  been  discussed  : 
and  it  is  wholly  unnecessary  to  go  through  the  long  list  of  cases 
which  have  been  cited  in  argument  to  prove  that  it  has  been  so 
recognised  and  acted  upon.    We  have  only  to  ask,  then,  whether 
the  two  applicants  were  interested  in  what  was  to  be  done  under 
the  Acts  of  Parliament  for  making  the  line  of  railway  from  York 
to  Beverley,  and  whether  the  Company  must  not  be  considered, 
when  taking  their  land  under  these  Acts  of  Parliament,  to  have 
contracted  with  them  to  complete  the  line  for  the  three  miles  and 
a  half  between  Market  Weighton  and  Cherry  Burton?    I  cannot 
doubt  that  there  is  such  a  contract  between  the  Company  who 
acquire  lands  under  such  an  Act  of  Parliament  and  the  owner  of 
the  lands,  that  the  Company  will  apply  the  land  to  the  purposes 
(1)  36  E.  R.  292  (1  My.  &  K.  162,  163). 
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of  the  railway,  and  complete  the  line.  If  so,  a  mandamus  should 
issue  to  enforce  it. 

Sach  is  the  view  of  the  subject  which  was  taken  by  Lord  Dbnmak, 
Mr.  Justice  Littlbdalb,  Mr.  Justice  Pattbson  and  Mr.  Justice 
Williams,  the  Judges  of  this  Court,  in  1889,  when,  in  the  case  of 
Reg,  V.  The  Eastern  Counties  Railway  Company  (i),  a  mandanitis  to 
complete  ♦a  railway  was  first  applied  for:  and,  although  this  is 
not  a  conclusive  authority,  because,  for  want  of  an  averment  that 
the  Company  had  abandoned  the  design  to  complete  the  railway, 
a  peremptory  mandamus  was  not  awarded,  it  is  entitled  to  much 
weight.  When  the  return  was  discussed,  all  the  arguments  against 
the  mandamus  which  could  suggest  themselves  to  the  subtle  mind 
of  Sir  William  FoUett,  and  which  were  repeated  at  the  Bar  in 
the  present  case,  were  brought  forward ;  and  Lord  Dbnman,  after 
enumerating  them,  says:  ''We  think  it  right  so  far  to  advert  to  these 
remarks,  that  we  may  wholly  disavow  them  as  having  at  all  conduced 
to  the  judgment  which  we  are  about  to  pronounce.'*  ''  We  shall  keep 
our  minds  open  for  the  discussion  of  all  such  doubts  on  every  proper 
occasion:  but  we  do  not  yield  to  them;  nor  is  it  necessary  to  advert 
to  them  in  coming  to  our  present  decision.  We  neither  hold  the 
Court  incompetent  to  enforce  execution  of  an  Act  under  the  circum- 
stances disclosed  to  us  in  the  affidavits,  nor  think  any  of  the  reasons 
which  have  been  enumerated  are  conclusive  against  making  our 
mandamus  peremptory."  He  afterwards  points  out  the  fatal  defect. 
"  The  rule  was  made  absolute,  and  the  writ  was  directed  to  go, 
on  the  supposition  that  they  had  no  intention  to  proceed  bond  fide 
with  their  works,  and  had  on  the  contrary  abandoned  all  intention 
to  complete  them.  But  the  prosecutors  of  the  writ  have  stated 
no  such  facts."  ''  We  can  infer  no  fault ;  it  must  be  distinctly 
charged;  and  the  charge,  as  it  stands,  is  quite  insufficient,  and 
falls  decidedly  below  the  case  which  we  thought  was  made  reason- 
ably probable  by  the  affidavits  on  both  sides."  This  is  the  ground 
on  which  judgment  was  given  for  the  defendants:  and,  although 
it  was  expressly  *said  that  these  points  were  to  be  open  to  argu- 
ment hereafter,  there  seems  reason  to  believe  that,  if  the  abandon- 
ment of  a  part  of  the  line  had  been  sufficiently  averred,  a  peremptory 
mandamus  would  then  have  been  awarded. 

I  may  likewise  observe,  that,  in  the  case  of  Sir  W.  C.  Ansti-uther 
V.  East  of  Fife  Railway  Company  (2),  upon  appeal  to  the  House  of 
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Lords  from  the  Court  of  Session  in  Scotland,  the  present  Lord 
Chancellor,  Lord  St.  Leonards,  intimates  a  pretty  clear  opinion 
that,  if  a  Railway  Company  have  taken  land  under  the  compulsory 
powers  conferred  upon  them,  and  have  begun  to  make  the  railway, 
they  are  not  at  liberty  to  abandon  it. 

Assuming  that,  for  these  reasons  and  on  these  authorities,  this 
viandamus  has  lawfully  issued,  and  is  good  upon  the  face  of  it,  I 
now  proceed  to  examine  the  return  which  the  defendants  have 
made  to  it 

They  mainly  rely  upon  their  statement  that,  of  the  line  from 
York  to  Beverley,  the  part  between  Cherry  Burton  and  Beverley, 
wliich  is  three  miles  long,  has  not  been  made  or  begun  to  be  made, 
and  that  the  compulsory  powers  of  purchasing  land  for  making  it 
expired  on  the  18th  of  July,  1851,  before  this  writ  of  inandamiu 
issued.  There  is  no  allegation  of  impossibility  or  want  of  power  to 
purchase  lands  to  complete  the  part  of  the  line  specified  in  the 
mandamus^  which  is  between  Market  Weighton  and  Cherry  Burton : 
and,  if  there  was  an  obligation  upon  the  Company  by  the  Legis- 
lature to  complete  the  whole  from  Market  Weighton  to  Beverley,  it 
would  be  strange  if  they  could  set  up  a  want  of  power  arising  from 
their  own  neglect  to  do  more  than  they  are  commanded  to  do  by 
this  mandavivs  as  an  excuse  for  not  performing  *a  duty  which  they 
do  not  deny  they  have  the  power  of  doing;  namely,  to  complete 
the  line  between  Market  Weighton  and  Cherry  Burton.  They  say 
that  it  would  be  unlawful  for  them  to  go  so  far  without  going 
farther ;  and  Cohen  v.  Wilkinson  (i)  is  confidently  cited  as  an 
authority  in  their  favour.  But,  when  this  case  is  examined,  it 
appears  to  me  that,  in  as  far  as  it  has  any  application  to  the 
present,  it  is  in  favour  of  the  prosecutors.  There,  a  Company 
being  formed  and  incorporated  to  construct  a  railway  from  Epsom 
to  Portsmouth,  the  directors  resolved  that  they  would  make  the 
line  from  Epsom  to  Leatherhead,  and  no  farther,  having  entered 
into  an  arrangement  with  another  Company,  whereby  the  original 
design  was  to  be  abandoned.  Certain  shareholders,  who  wished 
the  original  design  to  be  adhered  to  and  completed,  filed  a  bill  for 
an  injunction;  and  Lord  Lanodalb  very  properly  held  that  the 
directors  had  no  power  to  change  their  original  design,  and  to 
misapply  the  funds  of  the  Company.  This  shows  that  the  present 
defendants  acted  unlawfully  in  resolving  that  they  would  apply  the 
funds  of  the  Company  to  make  the  line  as  far  as  Market  Weighton 
(1)  85  R.  R  47,  64  (12  Beav.  125,  138 ;  1  Mao.  &  G.  481). 
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and  no  farther,  and  that  the  original  design  of  completing  it  to 
Beverley  should  be  abandoned.  The  dispute  there  was  between 
shareholders  and  directors  who  were  charged  with  a  breach  of 
trust ;  and  what  was  there  laid  down  has  hardly  any  application  to 
a  case  like  this,  in  which  it  is  complained  that  a  Eailway  Company 
has  not  performed  a  statutory  duty  imposed  upon  it,  whereby  an 
injury  accrues  to  individuals  not  members  of  the  Company,  and 
also  to  the  public.  This  mandainus,  instead  of  requiring  the  Com- 
pany, as  has  been  suggested,  *to  abandon  the  original  design 
mentioned  in  the  Act  of  Parliament,  requires  them  to  proceed  in 
carrying  it  into  effect.  It  can  be  no  misapplication  of  the  funds  to 
make  the  line  between  Market  Weighton  and  Cherry  Burton,  more 
than  it  would  be  to  keep  the  railway  in  repair  between  York  and 
Market  Weighton.  Suppose  the  Company  were  now  to  remove  the 
rails  from  this  portion  of  the  line.  Rex  v.  The  Severn  and  Wye 
Railway  Company  (i)  would  be  a  clear  authority  for  a  mandamus  to 
restore  it :  and  the  argument  that  this  is  only  a  part  of  an  uncom- 
pleted Line  would  be  as  strong  against  that  mandamus  as  against  a 
mandamus  with  respect  to  the  portion  of  the  line  between  Market 
Weighton  and  Cherry  Burton. 

The  defendants  further  return  that  Cherry  Burton  is  a  small 
village  three  miles  from  Beverley  ;  that  a  convenient  station  could 
not  be  made  there  for  the  inhabitants  of  Beverley  ;  that  the  district 
between  Market  Weighton  and  Cherry  Burton  is  thinly  peopled ; 
and  that  there  are  means  of  convenient  communication  from  that 
to  other  places  in  England,  iiTCspective  of  this  railway  to  Beverley. 
But  what  weight  can  we  attach  to  these  assertions,  contrary  to 
what  is  declared  in  the  preamble  of  the  Act  of  Parliament,  that  '*  it 
would  be  attended  with  local  and  public  advantage  "  if  this  railway 
were  formed  ?  Tbe  Company  must  have  brought  forward  evidence 
to  convince  the  two  Houses  of  Parliament  that  the  preamble  was 
true,  and  that  they  were  then  "  willing  to  execute  the  same " 
railway.  If  the  prosecutors  and  the  public  were  entitled  under  the 
Act  of  Parliament  to  still  greater  advantages  than  they  will  enjoy 
when  this  mandamus  ^shall  be  obeyed,  it  seems  strange  that  the 
Company  should  be  permitted  to  allege  their  own  wrong  as  a 
reason  for  withholding  what  is  now  claimed,  and  what  may  now  be 
easily  perfected. 

The  Company  next  allege  that  the  portion  of  the  line  described 
in  the  mandamus  would  not  be  remunerative  to  the  Company. 
(1)  21  E.  R.  433  (2  B.  &  Aid.  646). 
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This  is  very  likely  to  be  true,  or  it  would  have  been  completed  and 
opened  long  ago.  But  no  one  can  gravely  contend  that  a  Com- 
pany, having  obtained  powers  to  make  a  long  line  of  railway,  may 
at  their  pleasure  make  the  parts  of  it  which  may  be  profitable,  and 
abandon  the  rest  Nor  need  I  do  more  than  repeat  the  futile 
language  which  follows:  "that  the  making  of  the  same  railway 
would  be  a  useless  expenditure  of  labour  and  money,  whilst  it 
would  be  destructive  of  the  lands  through  which  it  would  go  for 
any  agricultural  or  other  useful  or  beneficial  purpose."  It  was 
hardly  contended  that  an  issue  could  be  taken  upon  such  an  allega- 
tion; and  it  was  hardly  denied  that,  although  the  making  of  a 
particular  portion  of  the  railway  may  not  be  profitable  to  the  Com- 
pany, it  may  be  of  great  benefit  to  particular  individuals,  and  to 
the  public,  that  the  whole  should  be  completed.  I  have  only 
further  to  notice  the  allegation  of  want  of  funds :  ''  that  all  and 
every  the  sum  and  sums  of  money  applicable  to  the  purposes  of  the 
said "  Act,  "  which  can  in  reasonable  probability  come  to  the 
possession  of,  or  be  disposable  by,  us  the  said  Company  will  fall 
short  by  a  very  large  sum  of  money,  and  not  less  than  100,000f., 
of  the  aggregate  sum  necessary  for  the  making  of  the  railway 
authorized  by  the  said  "  Acfc,  "  and  which  we  the  said  Company  are 
by  the  annexed  writ  commanded  to  make."  I  am  not  exactly  sure 
how  far  this  part  of  the  return  is  meant  to  *be  relied  upon  ;  for  the 
Solicitor-General^  in  arguing  the  question,  whether  such  an  Act  of 
Parliament  only  gives  a  permission  or  imposes  an  obligation,  insisted 
that,  if  there  were  an  obligation,  want  of  funds  would  be  no  defence. 
Upon  an  application  for  a  mandamus  to  complete  a  railway,  were 
it  clearly  made  out  to  the  satisfaction  of  the  Court  that  the  Com- 
pany, although  carrying  out  the  design  with  good  faith  and  with 
prudence,  was,  from  unforeseen  casualties,  left  entirely  without 
funds,  I  make  no  doubt  that,  in  the  exercise  of  our  discretion,  we 
should  refuse  the  application,  and  leave  the  parties  to  such  relief  as 
they  might  obtain  by  interposition  of  the  Legislature :  and  I  am 
not  prepared  to  say  that,  a  mandamus  having  issued,  there  might 
not  be  a  return  of  an  absolute  exhaustion  of  funds,  and  an  impossi- 
bility of  raising  any,  so  framed  as  to  amount  to  an  answer.  But  I 
am  quite  clear  that  this  attempt  at  alleging  a  want  of  funds  is 
wholly  abortive.  The  defendants  do  not  say  that  they  have  not 
funds  in  hand  which  would  be  sufficient  to  enable  them  to  do  all 
that  they  are  commanded  to  do,  which  is  to  complete  the  line  from 
Market  Weighton  to  Cherry  Burton ;  and  they  merely  allege  that,  in 
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reasonable  probability,  they  may  not  have  funds  for  all  the  purposes 
of  the  Act  of  Parliament.  Upon  such  a  reasonable  probability  the 
prosecutors  could  not  have  taken  any  issue  capable  of  being  tried. 
I  think  they  did  well  in  demurring  to  the  whole  return ;  for,  in  my 
opinion,  it  affords  no  answer  to  the  mandamus,  either  by  any  separate 
allegation,  or  by  its  multifarious  allegations  taken  in  conjunction. 
I  most  heartily  rejoice  that  these  questions  are  upon  the  record, 
and  that  they  may  be  carried  to  the  Court  *of  last  resort.  In  the 
mean  time,  agreeing  in  opinion  with  my  brother  Crompton,  I  must 
pronounce  the  judgment  of  this  Court  to  be  for  the  prosecutors,  and 
award  a  peremptory  mandamus. 

Judgment  for  the  Crown. 
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REG.   V.  The  LANCASHIRE  aio)  YORKSHIRE 
RAILWAY  COMPANY. 

(1  El.  &  BL  228—253;  S.  C.  22  L.  J.  a  B.  57.) 

Per  Lord  Campbell,  Ch.  J.,  Coleridge  and  Cbompton,  J  J. ;  Erle,  J., 
flfssetUiente : 

A  Company  having  obtained  an  Act  of  Parliament  for  making  a  railway, 
on  representation  that  it  will  be  for  the  public  benefit,  with  compulsory 
powers  for  taking  lands  along  the  proposed  line,  is  bound,  from  the  time 
when  such  Act  receives  the  Boyal  assent,  to  execute  the  work. 

The  Royal  assent  makes  the  Act  binding  as  a  contract  by  the  Company 
with  the  public  and  with  the  landowners,  whether  the  clauses  under  which 
the  railway  is  to  be  made  be  in  form  imperative  or  permissive. 

And  the  Court  will  enforce  the  performance  by  mandamus  at  the  instance 
of  one  of  the  landowners : 

Although  the  powers  conferred  upon  the  Company  are  temporary  :    And 

Although  the  Company  have  taken  no  step,  by  issuing  shares  or  other- 
wise, to  carry  the  Act  into  execution. 

A  mandamus,  issued  as  above  stated,  called  upon  the  Company  imme- 
diately after  receipt  of  the  writ  to  do  and  take  all  necessary  acts  and  steps, 
both  as  to  the  purchase  of  lands  and  otherwise,  for  making  and  completing, 
and  to  make  and  complete,  the  railway.  The  Company's  Act,  referred  to 
by  the  writ,  estimated  the  expense  of  the  works  at  a  stated  sum,  and 
enacted  that  it  should  be  lawful  for  them  to  raise  a  capital  to  that  amount 
by  creation  of  shares,  and  by  mortgage.  It  did  not  appear  by  the 
mandamus  that  this  had  been  done  : 

Held,  nevertheless,  that  the  requisition  of  the  writ  was  proper,  as  it 
must  be  taken  to  imply  that  the  Company  should  raise  money  by  the 
means  pointed  out  in  the  Act,  and  it  did  not  appear  to  be  impossible  or 
illegal  that  they  should  do  so. 

Ajid  (on  demurrer)  that  a  return,  alleging  merely  that  the  Company  had 
taken  no  step,  either  by  purchase  of  lands  or  otherwise,  for  ms^ing  the 
railway,  was  no  answer. 

[The  judgment  in  this  case  was  reversed  in  the  Exchequer  Chamber  without 
argument,  in  conformity  with  the  decision  of  the  same  Court  in  York  and  North 
Midland  Ry.  Co.  v.  Rey.y  post,  pp.  444,  454,  note  (3).— A.  C] 
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REG.  V.  The  GREAT  WESTERN  RAILWAY 

COMPANY  (1). 

(On  the  Relation  op  LANGFORD  and  SMITH.) 

(1  EL  &  BL  263—261 ;  S.  0.  22  L.  J.  Q.  B.  63 ;  17  Jur.  85.) 

Mandamus  to  a  Railway  Company  to  make  a  branch  authorized  by  an 
extension  Act,  which  incorporated  stat.  8  &  9  Vict.  c.  18.  Hetum :  that  the 
capital,  required  to  make  the  branch,  was  not  subscribed  for  by  any  contract, 
according  to  stat.  8  &  9  Vict.  c.  18,  s.  16 ;  and  that  the  brandi  could  not  be  made 
without  the  exercise  of  the  compulsory  powers  to  take  land.     On  demurrer : 

Held,  that  stat.  8  &  9  Vict  c.  18,  s.  16,  is  not  applicable  to  on  EzteiiBion 
Act,  where  the  funds  are  to  be  furnished  by  the  Company : 

Held,  also,  that,  even  if  stat.  8  &  9  Vict.  c.  18,  s.  16,  were  applicable, 
the  return  showed  no  incapacity  to  obey  the  writ ;  as  it  did  not  aver  that 
defendants  were  unable  to  procure  the  execution  of  the  subscription  contract. 

It  appeared  on  the  record  that  the  peiiod  for  the  exercise  of  the  com- 
pulsory powers  had  expired,  since  the  return  and  before  the  judgment : 

Held,  that  a  peremptory  mandamus  must  be  awarded,  though,  since  the 
return,  compliance  had  become  impossible. 

Mandamus,  The  writ  recited  the  provisions  of  "The  Great 
Western  Railway  Amendment  and  Extension  Act,  1847,"  (10  &  11 
Vict.  c.  ccxxvi.,  local  and  personal,  public.  Royal  assent  22nd  July, 
1847)  (2).      The  writ  then  contained  suggestions :  That  by  warrant, 


(1 )  Reversed  in  Exchequer  Chamber 
on  the  ground  that  there  was  no 
obligation  on  the  Company  to  make 
the  line  (Qreat  Western  Ry,  v.  Reg., 
post,  p.  454.  The  point  argued  in  the 
Queen's  Bench  was  not  finally  decided 
in  error;  see,  however,  per  Jervis, 
Ch.  J.,  at  p.  457.— A.  C. 

(1)  The  material  sections  of  this 
Act  are  the  following.  Sect.  1,  after 
reciting  that  it  was  expedient  to  make 
a  railway  from  the  line  of  the  Great 
Western  Railway  to  the  line  of  the 
Wilts,  Somerset  and  Weymouth  Rail- 
ways,  and  that  the  Qreat  Western 
Railway  Company  were  willing  to 
execute  it,  enacts  that  this  railway 
when  completed  shall  be  part  of  the 
Great  Western  Railway.  Sect.  2,  that 
the  provisions  of  "  the  Lands  Clauses 
Consolidation  Act,  1845,"  so  far  as 
applicable  and  **  not' inconsistent  with 
the  provisions  hereinafter  contained, 
shall  be  incorporated  with  and  form 
part  of  this  Act."  Sect.  4  enacts 
*'  that  it  shall  be  lawful  for  the  Great 
Western  Railway  Company  from  time 
to  time  to  raise,  by  creating  new  shares 
or  stock,  in  addition  to  the  sums  of 


money  which  they  are  authorized  to 
raise  under  and  by  virtue  of  the  Acts 
relating  to  their  undertaking  herein- 
before recited,  or  any  of  them,  or 
which  they  may  be  authorized  to  raise 
under  or  by  virtue  of  any  other  Act  to 
be  passed  in  the  present  session  of 
Parliament,  any  sum  of  money  not 
exceeding  in  the  whole"  380,0001.,  to 
be  raised  in  the  same  way  as  provided 
by  stat.  7  &  8  Vict.  c.  iii.  (local  and 
personal,  public,  on  which  uoUiing 
turned).  Sect.  5  authorized  the  Great 
Western  Railway  Company  to  borrow 
or  mortgage  126,660/.  Sects.  11  and 
13,  in  the  common  form,  authorized 
the  making  of  a  branch  line  by  the 
Great  Western  Railway  Company  from 
a  point  on  the  Great  Western  Railway 
to  a  point  on  the  Wilts,  Somerset  and 
Weymouth  Railway.  By  sect.  26  the 
powers  of  the  Great  Western  Railway 
Company  for  the  compulsory  purchase 
of  laud  were  to  expire  three  years 
after  the  passing  of  the  Act  (that  is  on 
22nd  July,  1850).  By  sect  27  the 
works  were  to  be  completed  within 
seven  yeai-s  after  the  passing  of  the 
Act  (that  is  before  22nd  July,  1854). 
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^granted  ander  stat.  11  &  12  Vict.  c.  8,  the  time  for  the  completion 
of  the  work  was  extended  for  two  years ;  and  the  time  for  the  exer- 
cise of  the  powers  for  the  compulsory  purchase  of  lands  was  also 
extended  for  two  years.  That  the  Great  Western  Railway  Com- 
pany had  entered  on  the  lands :  and  that  their  powers  for  making 
the  line  by  the  compulsory  purchase  of  lands  could  not  be  exercised 
after  22nd  July  next  after  the  date  of  the  writ  (22nd  July,  1852) :  and 
that  Joseph  Langford  and  Bartholomew  Smith,  both  proprietors  of 
land  on  the  proposed  line,  had  requested  the  Great  Western  Bail- 
way  Company  to  make  the  line,  which  they  had  refused  and 
neglected  to  do.  The  writ  then  commanded  the  Great  Western 
Railway  Company  ''that,  immediately  after  the  receipt  of  this  our 
said  writ,  you  *do  without  delay  proceed  to  make  and  complete  the 
said  railway,  commencing  by  a  junction  with  the  Great  Western 
Railway  in  the  parish  of  Newton  St.  Loe  in  the  county  of  Somerset, 
and  terminating  by  a  junction  with  the  line  of  the  Wilts,  Somerset, 
and  Weymouth  Railway  in  the  parish  of  Radstock  in  the  county  of 
Somerset,  by  the  said  'Great  Western  Railway  Amendment  and 
Extension  Act,  1847/  authorized  to  be  made.  And  that  you  do 
also,  without  delay,  proceed  to  purchase  the  lands  which  are  neces- 
sary, and  which  you  require  and  are  authorized  to  purchase,  for  the 
purpose  of  making  and  completing  the  said  railway  pursuant  to  the 
powers  of  the  said*  last  mentioned  Act  of  Parliament  and  the  Acts 
therewith  incorporated." 

Return  (on  4th  June,  1852) :  That  the  Great  Western  Railway 
Company  had  not  entered  on  the  lands  further  than  was  necessary 
for  a  preliminary  survey.  "That  we  have  not  adequate  or  sufficient 
funds  for  the  purchase  of  the  lands  necessary  for  making  and  com- 
pleting the  said  railway ;  but,  on  the  contrary  thereof,  at  the  time 
of  the  coming  of  this  writ  to  us,  we  had  not,  nor  ever  before  or 
since  have  we  had,  nor  have  we  now,  funds,  or  the  power  of  raising 
funds,  which  by  law  we  are  authorized  to  apply,  or  which  we  can 
apply,  for  making  and  completing  the  said  railway;  save  and 
except  funds  which  are  insufficient  for  making  and  completing  the 
said  railway  by  a  very  large  sum,  that  is  to  say  from  50,000Z.  to 
100,000/.  And  we,  the  said  Great  Western  Railway  Company, 
further  most  humbly  certify  and  return  to  our  sovereign  lady  the 
Queen  that  the  whole  of  the  said  capital  of  880,0002.,  in  'The  Great 
Western  Railway  Amendment  and  Extension  Act,  1847/  mentioned, 
has  not  been  subscribed  under  any  contract  binding  the  parties 
thereto,  their  heirs,  executors  and  *admini8trator8,  for  the  payment 
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of  the  sums  by  them  respectively  subscribed.  And  therefore  it  is 
not  lawful  for  us  to  put  in  force  any  of  the  powers  of  the  Acts  above 
mentioned,  or  any  of  them,  in  relation  to  the  compulsory  taking  of 
land  for  the  purposes  of  the  said  railway ;  and  that,  for  the  purpose 
of  making  and  completing  the  said  railway  and  purchasing  the 
lands  necessary  for  that  purpose,  it  is  necessary  that  we  should 
have  power  to  put  in  force  the  said  powers  in  relation  to  the 
compulsory  taking  of  land.*' 

Flea:  Traverse  of  the  averment  that  the  Company  have  not 
adequate  or  sufficient  funds  or  the  means  of  raising  them.  The 
Crown  joined  issue  on  this  traverse  (l). 

To  the  residue  of  the  return :  Demurrer.     Joinder  in  demurrer. 


Fitzherbert,  for  the  Crown : 

The  general  question,  whether  a  Railway  Act  is  permissive  merely, 
or  obligatory  on  the  promoters,  must  be  considered  as  decided  by 
Reg.  V.  York  and  North  Midland  Railway  Company  (2)  and  Reg»  v. 
Lancashire  and  Ym'kshire  Railway  Company  (8),  at  least  until  the 
decision  of  this  Court  is  reviewed  in  error. 


(WiGHTMAN,  J. :  I  was  not  in  Court  when  these  cases  were  argued ; 
nor  did  I  hear  the  arguments  in  them.  But  I  have  carefully 
perused  the  judgments;  and,  so  far  as  I  am  competent  to  form  an 
opinion  without  hearing  the  case  argued,  I  fully  concur  in  the 
judgment  of  my  Lord  Campbell.) 

The  only  question  open  to  discussion  in  this  Court  is  as  to  the 

[  •257  ]       sufficiency  of  the  *return.     It  is  bad :  as,  even  if  sect.  16  of  **  The 

Lands  Clauses  Consolidation  Act,  1845"  (8  &  9  Vict.  c.  18),  applies 

to  such  an  undertaking  as  this,  there  is  nothing  in  the  return  to 

show  that  the  Great  Western  Railway  Company  are  unable,  even 

now,  to  comply  with  that  section.    If  they  had  averred  that  they 

could  not  procure  a  subscription  contract  to  be  executed,  and  so 

could  not  exercise  their  compulsory  powers,  it  might,  if  sect.  16 

applied,  be   a  good  return.     That  point  is  before  the  Court   in 

Reg.y.  Ambergate,  c£c.,  Railway  Company  (4).     But  such  an  averment 

(1)  The  issue  in  fact  was  tried  at  (2)  Ante,  p.  88. 

tlie  Somerset  Summer  Assizes,  1852,  (3)  Ante,  p.  123. 

before  Martin,   B. ;    when   a   bill  of  (4)  Argued  on  this  day.    TheCorRT 

exceptions  was  tendered  by  the  defen>  took  time  to  consider  their  judgment, 

dant   to    the  ruling  of    the   learned  and  did  not  deliver  judgment  in  the 

Judge.     The  verdict  passed  for  the  present  Term.     [Eeported  po«<,  p.  184 

Crown.  (1  El.  &  Bl.  372)  ]. 
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would  be  material  and  traversable.  It  is,  however,  clear  that 
sect.  16  of ''  The  Lands  Glaases  Consolidation  Act,  1846,"  does  not 
apply  to  the  present  Act.  It  is  in  terms  made  applicable  ''where 
the  undertaking  is  intended  to  be  carried  into  effect  by  means  of  a 
capital  to  be  subscribed  by  the  promoters  of  the  undertaking.*'  It 
is  not  applicable  to  an  Extension  Act  in  which  the  capital  is 
furnished  by  other  means. 

Sir  F.  Kelly,  Solicitor-General,  contra  : 

Sect.  16  of  ''  The  Lands  Glauses  Consolidation  Act,  1846," 
applies.  The  special  Act  authorizes  the  Company  to  raise  the 
capital ;  by  shares,  it  is  true :  but  still  section  16  applies.  The 
Company  are  in  this  case  the  promoters ;  they  are  to  furnish  the 
funds ;  and  they  ought  to  execute  a  contract.  There  is  a  further 
l)oint.  Since  the  return  was  made,  the  22nd  July,  1862,  has 
passed.  It  appears  on  the  record  that  the  compulsory  powers  to 
purchase  land  have  expired.  Can  the  Court,  now,  issue  a  per- 
emptory mandamus  commanding  the  Company  to  exercise  those 
*  powers  ?  It  may  be  said  that  the  expiration  is  a  consequence  of 
the  improper  delay  of  the  Company.  That  may  afford  a  reason 
for  punishing  those  guilty  of  improper  delay,  if  there  be  any,  as 
for  a  contempt  of  Court ;  but  it  cannot  render  it  proper  to  issue  a 
peremptory  writ  commanding  what  on  the  face  of  the  record  is 
imi)08sible. 
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Fitzherhert,  in  reply : 

The  Company  could  not  subscribe  any  contract.  It  would  be 
ultra  vires,  and  not  binding:  Cohen  v.  Wilkinson  {\),  Colman  v. 
Eastern  Counties  Railway  Company  (2). 


LoBD  Campbbll,  Ch.  J. : 

I  am  of  opinion  that  in  this  case  there  must  be  judgment  for  the 
Crown.  On  the  general  question,  whether  there  is  an  obligation  to 
make  a  line  for  which  an  Act  has  been  obtained,  I  think  we  must 
be  governed  by  the  judgments  given  in  Reg.  v.  York  and  North 
Midland  Railway  Company  (a)  and  Reg,  v.  Lancashire  and  Yorkshire 
Railway  Company  (4).  I  wish  again  to  express  my  great  desire  that 
the  first  opportunity  should  be  taken  to  have  this  very  important 

(1)  85  E.  B.  47,  54  (12  Beav.  125,  (3)  Ante,  p.  88. 
138).                                                                   (4)  Ante,  p.  123. 

(2)  76  E.  K.  78  (10  Beav.  1). 
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and  difficult  question  decided  in  the  House  of  Lords :  but,  till  the 
decision  is  reviewed,  I  must  adhere  to  the  opinions  I  then  expressed. 
I  must,  therefore,  assume  in  the  present  case  that  the  writ  is  good, 
and  that  the  only  question  is  as  to  the  sufficiency  of  the  return. 
The  part  which  we  are  now  to  consider  rests  entirely  on  "  The 
Lands  Glauses  Consolidation  Act,  1845,"  sect.  16.  In  the  first 
place,  I  am  of  opinion  *that  sect.  16  does  not  apply  to  such  an 
undertaking  as  the  one  now  in  question.  Is  this,  in  the  words  of 
sect.  16,  an  undertaking  "intended  to  be  carried  into  effect  by 
means  of  a  capital  to  be  subscribed  by  the  promoters  of  the  under- 
taking "  ?  I  am  clearly  of  opinion  that  it  is  not.  We  need  only 
refer  to  the  special  Act,  which  contemplates  other  means  for 
carrying  into  effect  the  line.  It  is  an  Extension  Act ;  the  line  is  to 
be  made  by  the  Great  Western  Railway  Company,  who  may  from 
other  sources  have  sufficient  funds  for  the  purpose ;  but,  in  case 
they  have  not  enough,  the  Act  provides  means  by  which  they  can 
raise  additional  capital.  That  is  quite  different  from  the  state  of 
things  contemplated  in  ''  The  Lands  Clauses  Consolidation  Act, 
1845,"  sect.  16.  But,  supposing  that  section  did  apply,  still  the 
return  would  be  bad.  It  does  not  show  that  the  promoters  are  not 
able  to  procure  the  subscription  to  the  contract.  That  is  shown  in 
the  return  in  Reg.  v.  Ambergate,  dbc.  Railway  Company  (i),  on  which 
we  have  taken  time  to  deliberate.  But  here  the  return  is,  merely, 
that  the  capital  has  not  been  subscribed.  It  is  not  said  that  the 
Great  Western  Railway  Company  have  tried  to  have  it  subscribed 
and  failed,  nor  that  they  were  or  are  unable  to  have  it  subscribed^ 
Even  if  the  subscription  was  a  condition  precedent  to  their  obedi- 
ence to  the  writ,  they  show  no  incapacity  to  obey.  Therefore  the 
return  is  bad.  As  to  the  last  point :  it  admits  of  no  doubt.  If, 
when  the  writ  issued,  there  was  not  time  to  obey  it  before  the 
expiration  of  their  powers,  that  should  have  been  returned.  Such 
returns  have  been  made;  the  averment  that  there  was  not 
sufficient  time  has  *been  traversed ;  and  the  issue  on  that  point 
tried,  and  found  against  the  defendants.  But  no  such  return  was 
made  here  ;  and  we  must  now  assume  that,  when  the  writ  issued, 
there  was  ample  time  to  obey  it.  But  in  consequence  of  this  bad 
return  the  time  has  passed.  And  now  the  Solicitor-General  argues 
that  the  defendants  may  take  advantage  of  their  own  wrong  in 
disobeying  the  writ.  It  is  a  good  writ,  and  a  bad  return ;  and  we 
are  bound  to  award  a  peremptory  mandamuB. 
(1)  Ante,  p.  126,  note  (4). 
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I  shall  say  nothing  on  the  general  point,  nor  on  the  last  point.       Grsat 
But  I  wish  to  point  out  that  the  special  Act  incorporates  only  such     railway 
parts  of  "  The  Lands  Clauses  Consolidation  Act,  1845,"  as  are     Company. 
applicable  to  and  not  inconsistent  with  its  provisions.     Now  I  think 
that,  if  the  Great  Western  Bailway  Company  were  to  execute  such 
a  contract  as  is  contemplated  in  section  16,  it  would  not  be  binding 
npon  them.    For  the  special  Act  points  out  (in  sect.  4)  the  manner 
in  which  the  Company  may  raise  the  funds.     All  they  have  to  do  is 
to  obey  this.    Any  other  method  in  which  they  were  to  bind  them- 
selves to  raise  funds,  as  by  a  subscription  contract,  would  be  ultra 
vires,  and  not  binding.    I  think  therefore  that  sect.  16  is  inapplicable 
to  and  inconsistent  with  the  provisions  of  the  special  Act. 

WiGHTMAN,  J.  : 

I  agree  with  my  brother  Colebidgb  in  what  he  has  just  said.  It 
b  clear  that  sect.  16  contemplates  a  different  state  of  things  from 
this.     On  the  other  points  I  concur  with  my  Lord. 

Eklb,  J. : 

On  the  general  point,  I  merely  say  that  I  *adhere  to  what  I  said       [  *26i  ] 

in  Reg,  v.  York  and  North  Midland  Railway  Company  (i),  so  far  as 

it  is  applicable  to  the  present  case.    With  regard  to  sect.  16, 1  am 

clearly  of  opinion  that  the  prohibition  in  that  section  does  not 

apply  to  the  powers  given  to  the  Great  Western  Bailway  Company 

by  this  special  Act. 

Peremptory  mandamus  awarded. 


REG.  V.  JOHN  HENRY  NEWMAN,  D.D.  (2).  m2. 

(1  El.  &  Bl.  268—273 ;  8.  C.  22  L.  J.  Q.  B.  156;  17  Jur.  617.)  _  ' 

Where  a  new  trial  is  to  be  moved  for  by  the  defendant  in  a  criminal  case,         t  ^^^  ] 
intimation  mnst  be  given  to  the  Court,  during  the  first  four  days  of  Term, 
that  the  party  is  prepared  to  move. 

Where,  to  a  criminal  information  for  a  libel,  defendant  has  justified, 
under  the  Libel  Act,  1843  (6  &  7  Yict.  c.  96),  s.  6,  asserting  the  truth  of  the 
imputations  contained  in  the  alleged  libel,  it  is  not  competent  to  him  to  prove, 
in  support  of  the  plea,  that  the  same  charges  were  previously  published  in 
another  publication,  and  that  the  prosecutor  had  taken  no  steps  against 
the  other  publication. 

This  was  a  criminal  information,  charging  the  defendant  with 
composing  and  publishing  a  Ubel  upon  Giovanni  Giacinto  Achilli. 

(1)  Ante,  p.  88.  23  Q.  B.  D.  388,  392,  58  L.  J.  Q.  B. 

(2)  Cited,  Fleming  v.  Ddlar  (1889)      548. 
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Bbo.        The  libel,  as  set  oat  in  the  information,  contained  imputations  of 
Nrwmik.     seduction,  adultery,  infidelity,  hypocrisy,  speaking  against  the  moral 
law,  and  other  offences,  and  that  G.  G.  A.  was  **  prohibited  from 
preaching  and  hearing  confessions.*' 
Pleas  :  1.  Not  guilty.    Issue  thereon. 

2.  A  plea  (i)  asserting,  with  particulars,  the  truth  of  the  several 
imputations ;  and,  as  to  that  last  mentioned,  that,  ''  before  the  said 
composing  "  &c.,  ''  to  wit  on  "  &c.,  "  in  parts  beyond  the  seas,  to 
wit  at  Borne,  to  wit  at  Westminster  *'  <&c.,  **  by  the  judgment  and 
consideration  of  a  certain  Ecclesiastical  Court  there,  to  wit  the  Court 
[  •269  ]  of  *the  Holy  Office  or  Inquisition,  being  a  Court  having  lawful 
jurisdiction  and  authority  in  that  behalf,  the  said  G.  G.  A.  was  for 
ever  suspended  from  the  celebration  of  mass,  and  disabled  from  any 
cure  or  direction  of  souls,  and  from  preaching  and  hearing  con- 
fessions, and  from  exercising  the  sacerdotal  office."  The  plea 
alleged  generally  *'  that  the  said  alleged  libel  consists  of  allegations 
true  in  substance  and  in  fact,  and  of  fair,  just  and  reasonable 
comments  thereon."  Averment  that  "  it  was  for  the  public  benefit 
that  the  matters  in  the  said  alleged  libel  contained,  and  therein 
charged  against  the  said  G.  G.  Achilli,  should  be  published; 
because"  &c.  (stating  facts  in  support  of  the  averment).  Justifica- 
tion of  the  publication  for  the  causes  aforesaid :  verification. 
Beplication :  That  the  defendant  of  his  own  wrong,  and  without 
the  cause  in  the  second  plea  alleged,  composed  and  published  &c. : 
conclusion  to  the  country.    Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  Middlesex 
sittings  after  last  Trinity  Term,  the  defendant  admitted  the  com- 
posing and  publishing  the  alleged  libel;  and  the  prosecutor 
admitted  that,  if  the  imputations  were  true  in  fact,  it  was  for  the  public 
benefit  that  the' alleged  libel  should  be  published.  Evidence  was 
given  on  both  sides  as  to  the  truth  or  falsehood  of  the  imputations 
For  the  defendant,  it  was  proposed  to  give  in  evidence  a  book 
called  '*  The  Dublin  Review,"  which,  it  was  suggested,  had  been 
published  some  time  before  the  application  for  this  information, 
and  contained  imputations  identical  with  those  contained  in  the 
alleged  libel.  The  Lord  Chief  Justice  rejected  this  evidence.  The 
jury  found  that  the  imputation  of  the  suspension  and  disabling  by 
the  Inquisition  was  proved,  but  that  none  of  the  other  imputations 
[  *270  ]  were  proved.  The  Lord  Chief  *  Justice  then  directed  a  verdict  for 
the  Crown  on  both  issues.  Verdict  accordingly. 
(1)  See  Stat.  6  &  7  Vict.  c.  96,  8.  6. 


vol-  xcni.]     1862.    Q.  B.     1  EL.  &  BL.  270—271.  181 

Sir  F.    Thesiger,  Atiomey-General,  having   now    moved  for         Rw». 
judgment,  Nbwmav. 

Sir  A.  J.  E.  Cockbum  moved  for  a  new  trial,  on  the  ground 
of  the  rejection  of  the  evidence  as  above  stated. 

(Lord  Campbell,  Ch.  J. :  The  usual  course  has  been  to  mention 
the  case  in  the  first  four  days  of  Term,  if  a  counsel  is  prepared  to 
move  for  a  new  trial.) 

It  must  be  admitted  that  the  defendant's  counsel  was  not  so  pre- 
pared in  this  instance :  but  the  practice  has  not  been  uniform : 
Rex  V.  Holt  (i) :  and  the  question  is  one  merely  of  form.  The 
Court  will  not  be  bound  by  the  supposed  rule,  if  it  appear  that 
justice  has  not  been  done. 

Lord  Cahpbell,  Ch.  J. : 

The  Court  see  the  great  inconvenience  which  may  arise  from  the 
course  now  proposed :  but,  as  no  absolute  general  rule  has  been  laid 
down,  we  will  by  no  means  shut  out  the  present  defendant  from 
making  the  application.  But  it  must  be  understood  that,  for  the 
future,  when  a  new  trial  in  a  criminal  case  is  moved  for,  an  intima- 
tion must  be  given  on  one  of  the  first  four  days  of  Term  that  counsel 
is  prepared  to  make  the  motion. 

CoLERiDOE,  WiGHTMAN  and  Eble,  JJ.  concurred. 

Sir  A.  J.  E.  Cockbtum: 

The  evidence  should  have  been  admitted.     It  was  a  fair  topic 
to  be  urged  to  the  jury  that,  unless  the  imputations  had  been  true, 
the  party  now  complaining  would  have  proceeded  against  *the  first       [  27i  ] 
publisher. 

(Lord  Campbell,  Ch.  J. :  It  struck  me,  at  the  time,  that  this 
might  be  exceedingly  unfair  to  the  prosecutor ;  because,  upon  the 
same  principle,  evidence  might  be  given  of  other  publications  also, 
and  an  injurious  impression  be  made  on  the  minds  of  the  jury.) 

The  fact  that  a  man  had  submitted  to  an  imputation,  in  whatever 
form  conveyed,  which  had  come  to  his  knowledge,  is  surely,  as 
against  him,  some  evidence  that  he  was  conscious  of  its  truth. 

(1)  5  T.  E.  436. 

9—2 
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Rbo.  (Eblb,  J.:    Do  yon  put  it  as  an  universal  proposition  that, 

Newsman,     wherever  there  is  a  justification,  an  anterior  libel  may  be  proved?) 

Not  as  an  universal  proposition:  the  limit  is,  where  the  earlier 
publication  is  such  as  to  show  that  the  party  complaining  had 
tacitly  acquiesced  in  the  truth  of  the  identical  charge  complained  of. 

(Erle,  J. :  That  would  apply  to  every  anterior  libel  which  con- 
tained the  same  imputation  and  had  not  been  prosecuted.) 

COLBRIDOB,  J. : 

I  am  entirely  of  the  opinion  which  has  been  intimated  by  my 
brother  Erle.  The  direct  issue  was  the  truth  of  the  charge  con- 
tained in  the  libel.  It  will  be  admitted  that  a  statement  made  by 
any  third  person  as  to  the  truth  of  such  charges  is  not  direct  proof  of 
the  truth.  But  it  is  sought  to  put  in  the  evidence  on  the  ground 
of  the  conduct  of  the  party  now  complaining,  he  having  had  know- 
ledge of  the  first  publication  and  having  submitted  to  it.  Now,  in 
the  first  place,  I  must  observe  that  not  every  thing  which  might 
occur  to  a  person,  as  morally  tending  to  proof  one  way  or  other,  is 
receivable  in  evidence  in  a  court  of  justice,  upon  a  limited  issue. 
The  strongest  proof  of  this  is  the  extent  to  which  the  doctrine 
[  ♦272  ]  might  be  pushed.  Exactly  on  the  *same  principle,  it  might  be 
urged  that  this  charge  in  *'  The  Dublin  Review  "  is  true  because, 
some  time  before,  it  was  made  in  another  publication.  The  answer 
is,  that  this  is  all  much  too  vague  to  be  received  as  evidence  in  a 
court  of  justice.  Apply  that  to  the  present  case.  It  is  said  that 
you  are  to  infer  the  truth  of  the  statement  made  by  one  set  of 
witnesses  against  the  statement  made  by  another  set,  because  the 
same  circumstances  with  respect  to  the  same  party  have  been 
stated  before,  and  that,  this  having  been  brought  to  the  knowledge 
of  the  party,  he  submitted.  The  fallacy  is  in  the  word ''  submission." 
It  comes  to  this  only,  that  he  did  not  prosecute.  There  may  have 
been  many  reasons  for  that :  the  anonymous  nature  of  the  article, 
the  inability  to  fix  on  any  particular  person,  the  ignorance  whether 
the  charge  proceeded  from  a  man  of  character,  the  poverty  of  the 
party  himself,  and  many  other  circumstances  that  might  be 
suggested,  preventing  a  man  from  instituting  proceedings  in  a  court 
of  justice  on  the  first  occasion  on  which  the  charge  was  made 

WiGHTMAN,  J. : 

I  am  entirely  of  the  same  opinion.  As  I  understand /S^ir  Alexander 
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Cockbiim,  he  contends  that,  as  evidence  to  prove  the  trnth  of  the        Rko. 

second  plea,  he  is  at  liberty  to  show  that  a  similar  libel,  in  similar     newmak. 

terms,  was  previously  published  in  some  other  work,  and  that  no 

proceedings  had  been  taken  in  consequence  ;  and  that  the  inference 

from  this  is,  that  there  was  some  truth  in  the  charges.    It  seems 

to  me  that  this  would  be  infinitely  too  vague.  All  the  inconvenience 

pointed  out  by  my  brother  Coleridge  would  arise.    The  evidence 

would  manifestly  lead  to  an  inquiry  which  could  hardly,  *in  any       [  *273  ] 

view  of  the  case,  be  satisfactory,  as  to  the  reasons  why  a  prosecution 

in  the  particular  case  was  not  instituted. 

Lord  Campbell,  Ch.  J.  and  Erlb,  J.  concurred. 

A  rule  was  afterwards  granted  to  show  cause  why  a  new  trial 
should  not  be  had,  on  the  ground  of  the  verdict  being  against  the 
weight  of  evidence  (i). 


KEG.   V.  EVERETT.  Jssa. 

(In    re   WILLIAM   ADET  and    CHAELES  ADEY    v.  ^—' 

The  DEPUTY-MASTER  op  the  TRINITY  HOUSE,  f '^^^ 
UEPTFORD  STROND.) 

(1  EL  &  Bl.  273—279  ;  S.  0,  (sub  nom.  Adey  v.  Trinity  Houu)  22  L.  J.  Q.  B.  3; 

17  Jur.  489.) 

Stat.  32  Geo.  III.  c.  74,  authorizes  trustees  to  take  a  tonnage  rate  on  each 
ship  passing  Bamsgate,  and  not  producing  a  receipt  testifying  the  payment 
before  on  that  voyage.  The  owners  of  a  ship,  bound  on  a  voyage  out,  and 
home,  having  been  compelled  to  pay  two  sets  of  rates,  due  on  two  voyages, 
as  if  the  voyage  out  and  that  home  had  been  separate  voyages,  brought  a 
plaint  in  the  county  court  to  recover  the  amount  last  paid.  They  admitted 
that  the  trustees  were  entitled  to  a  rate  on  each  voyage,  but  alleged  that 
the  voyage  out  and  home  was  one  voyage.     On  a  rule  for  a  prohibition : 

Held,  that  the  rates  were  '*  toll "  within  stat.  9  &  10  Yict.  c.  95,  s.  58  (2), 
and  that  the  "title"  to  the  toll  was  in  question  in  the  plaint,  and  the 
county  court  had  no  jurisdiction.    Bule  absolute  for  a  prohibition. 

WiLLESj  in  this  Term,  obtained  a  rule  calling  on  the  plaintiffs  in 
the  above  plaint,  which  was  in  the  County  Court  of  Dorsetshire,  to 
show  cause  why  a  prohibition  should  not  issue.  From  the  affidavits 
on  both  sides,  it  appeared  that  the  plaintiffs  were  owners  of  the 
brig  Freedom,  which  sailed  on  a  voyage  from  Poole  to  Memel  and 
back.  On  her  outward  voyage,  the  owners  paid  11.  4«.  lO^d.  to  the 
collector  of  Customs  at  the  port  *of  Poole,  as  the  amount  of  the  rates      [  ^274  ] 

(1)  Seej909^,  p.  275.  (2)  See  now  County    Courts   Act, 

1888  (61  &  52  Vict.  c.  43),  s.  56.— A.  C. 
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EVKRETT. 


[  ♦275  ] 


dae  on  that  voyage  to  the  trustees,  under  stat.  82  Geo.  ni.  c.  74  (i), 
and  received  a  receipt  for  the  payment.  On  her  return,  the  same 
sum  was  demanded  and  paid  under  protest.  The  plaint  was 
brought  against  the  deputy  master  of  the  Trinity  House,  Deptford 
Btrond,  to  recover  this  latter  sum  as  money  had  and  received  by 
his  agent,  the  collector  of  Customs  at  Poole,  the  same  having  been 
paid  under  protest,  as  having  been  paid  before. 

It  appeared  by  the  affidavits  that  there  was  no  dispute  *in  the 
county  court,  as  to  the  right  of  the  trustees  to  receive  11.  As.  lO^d. 
from  the  owners  of  the  vessel  on  each  voyage  :  but  the  point  made 
by  the  plaintiffs  was  that  a  voyage  out  and  home  was  but  one 
voyage  within  the  meaning  of  stat.  82  Geo.  III.  c.  74.  The  trustees 
contended  that  the  voyage  out  and  the  voyage  home  were  separate 
voyages.  It  was  stated  in  the  affidavits  that  the  annual  amount  of 
the  dues  exceeded  18,000{. 

Barstow  showed  cause : 
The  rule  has  been  obtained  on  the  ground  that  the  title  to  a  toll 


(1)  **  For  the  maintenance  and 
improvement  of  the  Harbour  of  Bams- 
gate,  in  the  county  of  Kent ;  and  for 
cleansing,  amending,  and  preserving 
the  haven  of  Sandwich,  in  the  same 
county." 

The  Act  creates  Commissioners  who 
are  made  trustoes  for  the  purpose  of 
carrying  it  into  effect  Sect.  8  enacts 
**  that  the  said  trustees  "  "  are  hereby 
authorized  to  settle  and  impose  the 
several  rates  and  duties  hereinafter 
mentioned,"  to  commence  on  2oth 
June,  1792 ;  **  that  is  to  say,  any  rate 
or  duty  not  exceeding  '6d.  per  ton  to 
be  paid  by  the  master  or  owners  for 
every  ship,  vessel,  or  trader,  of  the 
burthen  of  twenty  tons  or  upwards, 
and  not  exceeding  the  burthen  of 
three  hundi-ed  tons,  whether  the  same 
be  laden  or  in  ballast,  passing  from, 
to,  or  by  Ramsgate,  whether  on  the 
east  or  west  side  of  the  Gbodwin 
Sands,  or  otherwise  passing  by  or 
coming  into  the  harbour  there  (other 
than  and  except  ships  laden  with 
coals,  grindstones,  or  Purbeck,  Port- 
land or  other  stones),  not  having  a 
receipt  testifying  his  payment  before 
on  that  voyage;  and  for  every  ship, 
vessel,  or  trader,  which  shall  exceed 


the  burthen  of  three  hundred  tons, 
any  rate  or  duty  not  exceeding  Id,  for 
each  ton  of  such  ship  (except  ships 
laden  with  coals,  grindstones,  Purbeck, 
Portland,  or  other  stones),  and  for 
every  chaldron  of  coals,  or  ton  of 
grindstones,  Purbeck,  Portland,  or 
other  stones,  a  rate  not  exceeding 
three  halfpence ;  and  the  said  duties 
shall  be  paid  every  time  such  ship, 
vessel,  or  trader  shaU  sail  from, 
an*ive,  or  come  into  harbour  at,  or 
pass  by  Hamsgate  as  aforesaid  (except 
as  hereinafter  is  mentioned)  ;  and 
such  rates  or  duties,  when  settled  by 
the  said  trustees,  shall  be  forthwith 
published  in  the  London  Gazette  for  the 
information  of  all  parties  concerned; 
the  same  to  be  paid  to  the  ctistomer  or 
collector  of  the  Customs,  or  tiieir 
deputies,  or  such  other  person  or 
persons  as  shall  be  appointed  by  the 
trustees  of  this  Act  to  receive  the 
same,  in  such  port  or  place  whence 
such  ship,  vessel,  or  trader  shall 
set  forth,  or  where  such  ship,  vessel, 
or  trader  shall  arrive,  before  she  sails 
from  such  port  on  her  outward-bound 
voyage,  and  before  unloading  the 
goods  on  board  on  her  homewaid- 
bound  voyage." 
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was  in  qnestion  within  tfae  meaning  of  the  proviso  in  stat.  9  &  10        Bko. 

Viet  c.  95,  8.  58.     The  words  in  that  proviso  are :  **  that  the  Court     etbbbtt. 

shall  not  have  cognizance  of  any  action  of  ejectment,  or  in  which 

the  title  to  any  corporeal  or  incorporeal  hereditaments,  or  to  any 

toll,  fair,  market,  or  franchise,  shall  be  in  question."     "  Toll "  in 

that  Act  must  be  taken  as  meaning  tolls  in  the  nature  of  the  things 

with  which  it  is  classed,  franchises  and  incorporeal  hereditaments ; 

it  does  not  include  dues  such  as  the  present.    Even  if  this  be  toll, 

the  title  to  it  does  not  come  in  question.    It  is  as  if  the  collector  at 

a  turnpike  gate  denied  that  a  carriage  had  passed  through  that 

day,  and  the  owner  asserted  it  had  :  na  one  could  say  that  the  title 

to  the  toll  was  in  dispute  there.    The  question  is,  whether  the 

ship-owner  has  been  in  fact  subject  to  the  toll,  the  title  to  which  is 

admitted.    This  view  appears  to  be  confirmed  by  the  construction 

put  by  the  Court  of  Common  Pleas  on  both  the  words  "  toll ''  and 

"  title  "  :  Hunt  v.  The  Great  Northern  Railway  Company  (\), 

Bramtcell  and  WiUes^  contra : 

The  amount  claimed  *being  under  5Z.,  the  plaint  cannot  be  [  *276  ] 
removed  by  certiorari :  stat.  9  &  10  Yict.  c.  95,  s.  90.  And,  as  the 
amount  is  less  than  that  to  which  jurisdiction  is  given  by  stat. 
18  &  14  Yict.  c.  61,  no  appeal  lies  under  sect.  14  of  that  latter  Act. 
Unless,  therefore,  the  case  is  within  the  exception  in  stat.  9  &  10 
Yict.  c.  95,  s.  58,  disputes  as  to  dues,  which,  it  appears,  amount  to 
many  thousands  a  year,  must  be  finally  and  without  appeal  disposed 
of  in  a  Small  Debts'  Court.  It  is  said  these  dues  are  not ''  tolls." 
The  things  to  which  they  bear  most  analogy  are  the  lighthouse 
dues,  which  are  always  called  tolls :  and  the  word  in  the  statute 
is  to  be  taken  in  the  popular  sense.  But,  even  in  its  most  technical 
sense,  toll  includes  a  charge  on  merchandize  payable  to  the  owner 
of  a  port:  Com.  Dig.  Toll  (A).  In  Hunt  v.  The  Great  Northern 
Railway  Company  (i)  the  matter  in  question  was  the  right  to  pay- 
ment for  the  supply  of  motive  power ;  that  was  in  the  nature  of  a 
debt  for  work  and  labour,  not  for  toll  in  any  sense.  The  more 
serious  question  is,  whether  the  title  to  the  toll  comes  in  question. 

(CoLERinoE,  J. :  It  is  expressly  conceded  that  the  trustees  are 
entitled  to  the  tolls;  but  it  is  said  no  toll  is  due  on  the  home 
voyage.     Can  it  then  be  said  that  the  title  to  the  toll  is  in  dispute, 
when  it  is  the  existence  of  the  toll  which  is  denied  ?) 
(1)  84  K.  E.  840  (10  C.  B.  900). 
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Beg.  To  make  title  to  any  incorporeal  thing,  which  does  not  exist  as  of 
EvBBBTT.  common  right,  it  is  essentially  necessary  to  show  that  it  exists. 
The  party  making  title  to  a  franchise  granted  by  the  Crown  must 
begin  with  the  grant  of  the  franchise  to  his  ancestor,  which  is  part 
of  his  title ;  and  any  denial  of  that  grant  puts  his  title  in  issue. 
[  *277  ]  Gould  it,  for  instance,  be  said  that  the  *county  court  could  try  a 
trespass,  where  the  plaintiff  insisted  on  a  free  warren  of  which  the 
defendant  denied  the  existence?  That  was  the  case  in  Earl  of 
Carnarvon  v.  Villebois{i),  in  which  very  difl&cult  questions  of  title 
arose.  If  it  had,  in  that  case,  been  admitted  that  free  warren 
extended  over  the  manor,  and  the  dispute  had  been  whether  there 
was  a  trespass  within  or  out  of  the  manor,  it  would  have  been  a 
question  of  fact,  not  involving  title.  So  in  the  case,  put  in  the 
argument  on  the  other  side,  of  the  turnpike  man  claiming  toll  from 
a  carriage  which  had  already  passed  through  the  gate  that  day,  if 
the  dispute  was  whether  the  carriage  had  previously  passed  through 
the  turnpike,  the  title  to  the  toll  would  not  be  in  question  ;  but,  if 
the  claim  was  to  toll  on  the  carriage,  whether  it  had  previously 
passed  or  not,  and  it  was  denied  that  the  toll  was  due  on  the  second 
passage,  the  title  to  the  toll  would  be  in  question. 

(Eblb,  J. :  Put  it  in  the  form  of  a  syllogism.  A.  is  entitled  to 
toll  from  all  persons  in  such  and  such  circumstances:  B.  is  in 
these  circumstances :  therefore  A.  is  entitled  to  toll  from  B.  You 
say,  if  B.  denies  the  major,  the  title  to  the  toll  is  in  question  ;  if  B. 
admits  the  major  but  denies  the  minor,  the  title  to  the  toll  is  not  in 
question.) 

Yes.  The  decision  on  the  major  will  govern  other  cases;  the 
decision  on  the  minor  governs  only  that  one ;  and  that  suggests  a 
sound  reason  for  allowing  the  latter  to  be  decided  by  the  inferior 
Court.  Here  the  question  is,  not  as  to  whether  the  ship  had  passed 
Bamsgate,  but  whether,  having  passed  under  circumstances  as  to 
which  there  is  no  dispute,  toll  is  due. 

Lord  Campbell,  Ch.  J. : 

[  •278  ]  I  am  reluctantly  compelled  *to  say  that  the  rule  must  be  absolute. 

I  should  have  been  much  better  pleased  if  a  claim  for  so  small  an 

amount  could  be  speedily  and  cheaply  determined  in  the  county 

court :  but  it  seems  to  me  that  the  exception  in  stat.  9  &  10  Vict. 

(1)  67  R.  B.  614  (13  M.  &  W.  SW. 
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c.  95,  B.  68,  expressly  extends  to  this  case,  in  which  the  title  to  toll  Rko. 
is  denied,  because  the  existence  of  the  toll  as  applicable  to  the  evbkett. 
particular  voyage  is  denied.  I!  we  were  to  construe  the  statute  so 
as  to  give  the  county  court  jurisdiction  wherever  it  was  admitted 
that  the  title  to  all  the  tolls  that  existed  was  in  a  particular  person, 
we  might  call  on  that  Court  to  try  the  most  difficult  questions  of 
title.  There  formerly  were  difficult  cases  depending  on  exemptions 
from  tithe ;  it  would  have  been  easy  in  those  cases  to  shape  the 
proposition  as  Mr.  Barstow's  clients  now  do,  and  to  say,  "We 
admit  that  the  rector  is  entitled  to  all  tithes  that  exist,  but  no 
tithe  does  exist : "  yet  we  all  know  that  such  cases  gave  rise  to  more 
complicated  and  difficult  questions  of  title  than  almost  any  others. 

CoLEKinoE,  J. : 

I  also  am  of  opinion  that  the  title  to  toll  is  in  question.  The 
word  "  title  "  may,  in  one  sense,  be  confined  to  the  right  to  what 
exists,  without  including  the  question  of  its  existence:  but  in 
ordinary  language  it  includes  both  ;  and  I  think  that  in  stat.  9  &  10 
Met.  c.  95,  s.  58,  it  is  so  used.  I  have  never  doubted  that  the 
du^  in  this  case  are  tolls.  That  which  they  most  resemble  is  a 
lighthouse  due,  which  is  always  spoken  of  as  a  toll. 

WlGHTlf  AN,  J. : 

I  did  for  some  time  doubt  whether  the  title  to  toll  came  in 
question  in  this  plaint :  but,  on  consideration,  I  agree  that,  giving 
the  words  "  title  "  and  "  toll "  *an  extended  sense,  it  does.    For  the       f  •27»  ] 
question  involves  the  very  existence  of  one  of  the  tolls  claimed,  and 
so  involves  the  title  of  the  trustees  to  that  toll. 

Erle,  J. : 

Using  the  words  in  their  ordinary  sense,  I  think  the  title  to  the 
toll  does  come  in  question.  The  plaint  is  to  recover  back  the 
money  paid.  If  the  case  were  reversed,  and  the  trustees  were 
suing  the  Messrs.  Adey  for  the  toll,  the  question  would  really  be 
the  same.  Now,  if,  in  such  a  suit,  a  special  case  were  prepared, 
stating  all  the  facts,  would  it  not  fairly  and  properly  conclude: 
''  The  question  for  the  Court  is,  whether  under  these  circumstances 
the  trustees  are  entitled  to  toll  from  Messrs.  Adey  ?  "  I  think  it 
would. 

Rtde  (absolute. 
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1862.  EEG.   V.   ASHTON(l). 

3^6.  ^j  j,j  ^  ^j  286—290 ;  &  C.  22  L.  J.  M.  C.  1 ;  17  Jur.  501.) 

[  280  ]  xhe  Alehouse  Act,  1828  (9  Oeo.  IV.  c.  61),  s.  21,  subjects  persous  licensed 

under  that  Act  to  a  penalty,  on  conviction  before  justices,  for  any  offence 
against  the  tenor  of  the  license :  the  license  (Schedule  C.)  provides  that  tiie 
person  licensed '  *  do  not  knowingly  suffer  any  unlawful  games  or  any  gaining 
whatsoever  '*  in  the  inn,  &c. 

An  information  charged  a  person  licensed,  that  he  did  '*  knowingly  suffer 
a  certain  unlawful  game,  to  wit  the  game  of  dominoes,  to  be  played  "  in 
his  house : 

Held,  that  the  information  charged  no  offence  within  the  section  :  and, 
the  party  having  been  convicted,  the  Cottrt  granted  a  certiorai-i  to  remove 
the  conviction. 

ArchbolDj  in  last  Trinity  Term,  obtained  a  rule  calling  on  James 
Timmins  Chance  and  Archibald  Eenrick,  Esquires,  justices  for  Staf- 
fordshire, to  show  cause  why  a  certiorari  should  not  issue,  to  remove 
into  this  Court  a  record  of  conviction  whereby  Bichard  Ashton, 
licensed  victualler,  was,  on  29th  May  in  this  year,  convicted  by  them 
in  the  penalty  of  half-a-crown,  for  suffering  an  alleged  unlawful 
game,  called  dominoes,  to  be  played  in  his  house,  against  the  tenor 
of  his  licence.    On  the  ground  that  such  game  is  not  unlawful. 

The  rule  was  obtained  on  the  affidavit  of  Ash  ton,  who  deposed 
to  .the  fact  of  his  conviction  "  for  suffering  an  alleged  unlawful 
game,  called  dominoes,  to  be  played  in  his  house."  That  he  had 
[  •287  ]  taken  out,  and  still  held,  a  ♦license  for  selling  beer  and  spirits  in 
his  said  house,  which  was  a  public-house ;  that  he  was  advised  and 
believed  that  a  conviction  for  suffering  what  is  alleged  in  the  same 
conviction  to  be  an  unlawful  game  called  dominoes  is  not  a  legal 
conviction,  inasmuch  as  the  said  game  is  not  by  law  prohibited, 
and  is  not  an  unlawful  game:  and  that,  furthermore,  it  was 
not  proved,  or  attempted  to  be  proved,  that  any  stake  whatever 
was  played  for  at  the  time  in  question.  He  also  denied  the  fact  of 
any  game  having  been  played.  The  affidavits  in  answer  were 
merely  as  to  the  fact  of  evidence  having  been  given  that  the  game 
had  been  played.    The  affidavits  did  not,  on  either  side,  set  out 

(1)  Cited,  Bew  v.  HaTBton  (1878)  3  605,  517,  53  L.  J.  M.  C.  161 ;  Dytoh 
Q.  B.  D.  454,  456,  47  L.  J.  M.  0.  121 ;  v.  Mason  (1889)  22  a  B.  D.  351, 355, 
Jenhs  V.  Turpin  (1884)   13  Q.  B.  D.      58  L.  J.  M.  0.  55.— A.  0. 
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any  conviction  or  information :  bat  the  counsel  opposing  the  rule  Rro. 
produced  the  information  in  Court,  on  the  argument ;  and  it  was  abhton. 
referred  to  without  objection.  It  was  dated  11th  May,  1852,  and 
was  preferred  before  a  justice  of  Staffordshire.  It  charged  that 
Richard  Ashton,  of  &c.,  **  being  the  keeper  of  an  ale-house  and 
victualling-house,  and  having  a  license  to  sell  exciseable  liquors  by 
retail,  to  be  drunk  and  consumed  in  and  upon  his  house  and 
premises,  situate  at  *'  &c.,  "  under  the  provisions  of  an  Act  of 
Parliament  made"  &c.  (9  Geo.  lY.  c.  61,  "To  regulate  the 
granting  of  licenses  to  keepers  of  inns,  ale-houses,  and  victualling- 
houses,  in  England"),  "was,  on  the  7th  day  of  May,  at"  &c., "  guilty 
of  an  offence  against  the  tenor  of  such  license,  that  is  to  say :  he, 
the  said  Richard  Ashton,  did  then  and  there  knowingly  suffer  a 
certain  unlawful  game,  to  wit,  the  game  of  dominoes,  to  be  played 
in  your  (1)  said  house  and  premises,  contrary  to  the  said  statute, 
and  against  the  tenor  of  his(i)  said  licence,  whereby  the  said 
Richard  Ashton  hath  for  his  *said  offence  forfeited  a  sum  not  [*288] 
exceeding  5L,  to  be  levied  and  applied  as  the  said  statute  directs." 

Whateley  now  showed  cause : 

The  question  is,  whether  upon  this  information  it  appears  that 
Ashton  was  charged  with  having  committed  an  offence  against  the 
tenor  of  his  license,  so  as  to  give  jurisdiction  to  the  justices  to 
enforce  the  penalty  imposed  by  stat.  9  Geo.  lY.  c.  61,  s.  21  (2). 
The  license,  which,  by  sect.  18,  must  be  in  the  form  given  in 
schedule  G.,  makes  it  a  provision  that  the  party  licensed  "  do  not 
knowingly  suffer  anj  unlawful  games  or  any  gaming  whatso- 
ever therein."  At  common  law  no  game  was  unlawful.  Stat. 
38  Hen.  YUI.  c.  9,  s.  11,  enacts  that  no  one  "  shall  for  his  or  their 
gain,  lucre  or  living,  keep,  have,  hold,  occupy,  exercise  or  maintain, 
any  common  house,  alley  or  place  of  bowling,  coyting,  cloysh-cayls, 
half-bowl,  tennis,  dicing-table  or  carding,  or  any  other  manner  of 
game  prohibited  by  any  estatute  heretofore  made,  or  any  unlawful 
new  game  now  invented  or  made,  or  any  other  new  unlawful  game 
hereafter  to  be  invented,  found,  had  or  made."  Sect.  16  enacts 
that  no  artificer,  &c.  shall  "play  at  the  tables,  tennis,  dice,  cards, 
bowls,  clash,  coyting,  legating,  or  any  other  unlawful  game,  out  of 
Christmas."    Stat.  30  Geo.  II.  c.  24  (8),  s.  14,  imposes  a  penalty 

(1)  Sie,  by  certiorari, 

(2)  Sect.  34  en&cts  that  no  oonvic-  (3)  Bepealed  by  S.  L.  B.  Act,  1867. 
tion  under  the  Aot  shall  be  removed 
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Reo.  npon  any  person  or  persons  licensed  to  sell,  or  selling,  liqoors  in 
AsHTOK.  his,  her  or  their  house  or  houses,  who  **  shall  knowingly  suffer  any 
gaming  with  cards,  dice,  draughts,  shuffle  boards,  mississippi  or 
billiard  tables,  skittles,  nine  pins,  or  with  any  other  implement  of 
[  •289  ]  gaming,  in  his,  her  or  their  houses,"  by  journeymen,  &c.  *Then 
stat.  8  ib  9  Vict.  c.  109,  s.  1,  repeals  so  much  of  stat.  83  Hen.YIII. 
c.  9,  "  whereby  any  game  of  mere  skill,  such  as  bowling,  coyting, 
cloyshcayls,  half  bowl,  tennis,  or  the  like,  is  declared  an  unlawful 
game,  or  which  enacts  any  penalty  for  playing  at  any  such  game 
of  skill  as  aforesaid."  The  difficulty  is  to  discover  what  it  is  that 
the  Legislature  meant  to  leave  unlawful :  nothing  is  taken  out  of 
the  effect  of  stat.  88  Hen.  YIII.  c.  9,  except  games  of  skill.  Stat. 
80  Geo.  IL  c.  24,  is  not  mentioned.  It  should  rather  seem  that  all 
games  into  which  chance  enters  are  still  unlawful.  That  will  com- 
prehend the  game  of  dominoes :  if  the  Court  will  not  take  judicial 
notice  of  the  nature  of  this  game,  it  becomes  a  question  of  fact  for 
the  justices  ;  and  they  had  jurisdiction  on  this  charge.  The  game 
must  fall  at  least  within  the  words  of  the  license,  '^  any  gaming 
whatsoever." 

Archboldf  contrd,  was  stopped  by  the  Court. 

Lord  Campbbll,  Ch.  J. : 

It  seems  to  me  that  this  conviction  was  bad.  Mr,  Whateley 
cannot  show  that  the  game  of  dominoes  is  necessarily  in  itself 
unlawful :  he  therefore  says  that  the  words  of  the  license,  "  any 
gaming  whatsoever,"  are  satisfied  by  proof  of  a  game  at  dominoes. 
But  parties  may  play  at  a  game,  which  is  not  in  itself  unlawful, 
without  gaming.  An  opposite  construction  would  make  all  classes 
of  the  community  gamesters.  The  object  of  the  statute  was  to 
prevent  the  contracting  of  bad  habits  by  the  practice  of  games, 
where  money  was  staked,  in  public-houses :  if  money  were  staked, 
that  would  be  gaming ;  and  then  there  might  be  a  lawful  conviction 
for  allowing  gaming  in  the  house ;  but  here  the  information  does 
[  •290  ]  not  charge  the  allowing  gaming :  it  *charges  only  the  allowing  a 
certain  unlawful  game,  to  wit  the  game  of  dominoes,  to  be  played. 
But  that  is  not  an  unlawful  game  in  itself. 

CoLBRiDOB,  WiGHTMAN  and  Erlb,  JJ.  concurred. 

Rule  ahsoluie. 
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REG.   V.   Thb   BIRMINGHAM,    &c.    KAILWAY  wm- 

COMPANY.  •'— '■ 

(I  El.  &  Bl.  293—294  ;  a  0.  22  L.  J,  a  B.  195 ;  17  Jur.  24.) 
IMandamut — ^serrioe  of  writ:  see  now  C.  O.  B.,  1886,  r.  65.] 


The  MAYOE,  &c.   of  BERWICK-UPON-TWEED   v.         ^• 

OSWALD. 

The  same  v.   WILLIAM   MURRAY  DOBIE  and 

JAMES  LESLIE   CAR8TAIRS. 

The  same  v.   JOHN  CAMPBELL  RENTON. 

(1  El.  A  BL  295-309 ;  S.  0.  22  L.  J.  Q.  B.  129;  17  Jur.  1148.) 

CoveDant  with  the  mayor  &c.  of  the  borough  of  B.,  on  a  deed,  executed 
after  stat.  5  &  6  WilL  IV.  c.  76(1),  and  before  stat  6  &  7  Vict.  c.  89(1),  by 
which,  after  reciting  that  the  council  of  the  borough  had  elected  D. 
treasurer  of  the  borough,  defendant  became  surety  to  the  (Corporation  for 
D.'s  accounting  to  them  ''during  the  whole  time  of  D.  continuing  in  the 
said  office,  in  consequence  of  the  said  election,  or  under  any  annual  or 
other  future  election  of  the  said  council  to  the  said  office."  Averments 
that,  by  subsequent  elections,  D.  was  contiaued  in  his  office,  and  did  not 
account.    Breaches :  non-payment  by  defendant. 

Plea  6.  That  D.  was  elected  to  the  office,  and  the  deed  given,  whilst  the 
office  was  annual  under  stat.  d  &  6  Will.  IV.  c.  76(1),  that,  on  9th  Novem- 
ber, 1843,  D.  was,  in  obedience  to  stat  6  &  7  Vict.  c.  89,  s.  6  (1),  elected  to 
the  office  during  pleasure :  aiid  that  he  accounted  up  to  9th  November,  1843. 
On  demurrer,  held :  that^  the  functions  and  duties  of  the  office  not  being 
changed,  it  continued  the  same  office,  and  the  change  in  its  tenure  did  not 
discharge  defendant. 

Plea  7.  That,  before  breach,  plaintiffs  accepted  a  fresh  surety  bond  in 
discharge  of  the  deed  sued  on.  On  demurrer,  held  bad,  as  pleading  accord 
and  satisfaction  to  a  deed  before  breach. 

[Affirmed  in  Exchequer  Chamber,  3  El.  &  Bl.  653 ;  23  L.  J.  Q.  B.  321 ;  and 
in  the  House  of  Lords,  5  H.  L.  C.  856,  25  L.  J.  Q.  B.  383.  Reports  of  the  case  in 
the  Exchequer  Chamber  and  in  the  House  of  Lords  will  be  included  in  future 
volumes  of  the  Bevised  Beports.] 

REG.  V.  The  EASTERN  ARCHIPELAGO  COMPANY  (z).       im. 

Jan.  28. 
(1  El.  &  Bl.  310—360;  S.  C.  22  L.  J.  Q.  B.  196;  17  Jur.  491.)  

Scire  /ados  to  repeal  a  charter  incorporating  a  trading  Company.    The         f  ^^^  1 
charter  directed,  amongst  other  things,  that  the  Company  should  not  begin 
business  until  it  had  been  certified  to  the  President  of  the  Board  of  Trade, 
by  at  least  three  of  the  directors,  that,  at  least,  one  half  of  the  capital  had 

(1)  Bepealed  by  Municipal  Corpora-  Ex.  Ch.  2  El.  &  Bl.  856  [the  numera- 
tions  Act,  1882  (45  &  46  Vict.  c.  50),  tion  is  there  misprinted  568,  and 
8.  5. — A.  C.  sometimes  inadvertently  so    cited  in 

(2)  Cited,  AU.'Oen.  of  Lancaster  v.  other  reports],  affirming  the  original 
Drwruhire    (1884)  14  Q.  B.  D.  195,  judgment.— A.  C. 

208,  54  L.  J.  a  B.  271.  See  8.  C.  in. 
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been  subscribed  for,  and  at  least  50,000/.  paid  up.  The  charter  contained  a 
proviso  Uiat,  in  case  the  Corporation  should  not  comply  with  any  ''  the  direc- 
tions and  conditions  in  our  said  letters  patent  contained/'  it  should  be  lawful 
for  the  Queen,  by  any  writing  under  the  Great  Seal  oi  under  the  Sign 
Manual,"  to  revoke  the  charter,  **  either  absolutely,  or  under  such  terms  or 
conditions  "  as  the  Queen  should  think  fit.  The  declaration  in  sci./a,,  which 
was  at  the  relation  of  a  private  prosecutor,  contained,  amongst  others,  a 
suggestion  that,  before  the  Company  began  business,  a  certificate  was  given 
by  the  directors  that  50,000/.  had  been  paid  up,  which  was  false  in  fact,  to 
their  knowledge;  and,  this  suggestion  being  traversed,  the  verdict  was 
found  for  the  Crown.  On  a  rule  to  arrest  the  judgment,  on  the  ground 
that  the  declaration  did  not  show  that  the  Queen  had,  by  writing  under  the 
Great  Seal  or  Sign  Manual,  revoked  the  chaiier :  Held  by  Lord  Campbjsix, 
Ch.  J.  and  Wightman,  J.  that  the  express  power  reserved  by  the  charter, 
to  revoke  it  wholly  or  in  part,  was  in  addition  to  and  consistent  with  the 
implied  right  of  the  Crown  to  revoke  it  by  aa.  fa,  on  breach  of  a  condition 
subsequent ;  that  there  was  no  distinction,  in  this  respect,  between  a  sci,  /a. 
by  a  private  prosecutor,  in  the  name  of  and  with  the  consent  of  the  Crown, 
and  one  at  the  instance  of  the  Crown ;  and  that  the  declaration  in  act,  feu 
was  sufficient.  Held,  by  Colbridoe,  J.  and  Eble,  J.  that  the  express 
power  to  revoke  superseded  the  implied  power  of  revocation,  and  that  it 
was  necessary  that  there  should  be  a  revocation,  by  writing  under  the  Great 
Seal  or  Sign  Manual,  for  this  condition  broken,  before  any  «cf.  /a.  The 
Court  being  equally  divided,  the  rule  dropped. 


Scire  facias  to  repeal  a  charter  under  the  Great  Seal.    The 
declaration  set  forth  the  writ,  which  recited  the  charter:   the 
material  parts  were  set  forth  as  follows.     "  Whereas  we,"  by  letters 
patent,  "  reciting  that,  whereas  it  had  been  represented  unto  us  that 
John  Melville,  of"  &c.,  "Philip  Anstruther,  of"  Ac.,  "  Henry  Wise, 
of  "  &c.,  "  and  other  persons  had  agreed  to  subscribe  a  capital  of 
200,0002.,  to  be  divided  into  2,000  shares  of  lOOZ.  each,  and  to  form 
a  Company  or  co-partnership  to  be  called  the  Eastern  Archipelago 
Company,  for  the  purpose  of  purchasing  "  &c.,  "  or  otherwise  deal- 
ing with  and  making  a  profit  of,  land  "  &c.,  "  and  of  the  produce 
[  *3ii  ]       thereof,  in  the  island  of  Labuan  and  the  lands  ^adjacent,  and  of 
working  therein  all  mines  "  &c.,  "  and  raising  all  coal "  &c,  '*  and 
of  trading  and  trafficking  therein  and  therewith,  and  also  of  trading 
and  treifficking  with  any  of  the  authorities  or  inhabitants  of  the  said 
island  and  the  lands  adjacent "  <&c.,  "  and  for  purchasing  or  hiring 
British  and  other  ships  for  all  or  any  of  the  purposes  aforesaid ; 
and  that  the  said  persons  had  humbly  besought  us  to  grant  to  them 
our  Boyal  charter :    Therefore  we,  of  our  especial  grace,  certain 
knowledge  and  mere  motion,  did,  by  our  said  letters  patent,  for 
us,  our  heirs  and  successors,  give,  grant  and  ordain  that  the  said 
J.  Melville,  P.  Anstruther,  H.  Wise,  and  all  such  other  persons  and 
bodies  politic  or  corporate  as  had  become,  or  from  time  to  time 
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thereafter  might  become,  members  of  the  said  co-partnership  or 
Company  so  agreed  to  be  formed,  and  should  hold  shares  therein  of 
not  less  than  lOOL  each,  should  be  one  body  corporate  and  politic 
in  name  and  deed,  by  the  name  of  the  Eastern  Archipelago  Com- 
pany, for  the  purposes  thereinbefore  mentioned,  and  by  that  name 
should  sue  and  be  sued  "  <&c.,  "  and  should  have  perpetual  succes- 
sion ^ith  a  common  seal  which  might  be  by  them  changed  or  varied 
at  their  pleasure,  but  subject  to  the  directions  and  provisions  in 
our  Boyal  charter  contained."  The  writ  then  recited  provisions  in 
the  charter,  giving  power  to  directors  to  act  for  the  Company,  and 
proceeded  :  "And  we  did  thereby  further  declare  that  it  should  be 
lawful  for  the  said  Corporation,  notwithstanding  the  Statutes  of 
Mortmain  or  any  other  statutes  or  laws  to  the  contrary,  to  purchase, 
take,  hold  and  enjoy  to  them  and  their  successors,  as  well  in  Great 
Britain  as  in  our  colonial  possessions  and  other  places  beyond  the 
seas,  such  houses,  offices,  buildings  and  other  hereditaments  as 
might  be  thought  necessary  or  ^proper  for  the  purpose  of  managing, 
conducting  and  carrying  on  the  affairs,  concerns  and  business  of  the 
said  Company,  but  not  for  any  other  purposes ;  and  to  sell,  convey 
and  dispose  of  the  same  when  not  wanted  for  the  purposes  of  the 
said  business.  Provided  always  that  the  yearly  value  of  such 
houses,  offices,  buildings,  lands  or  other  hereditaments  within  our 
said  United  Kingdom  and  our  colonial  possessions,  other  than  in 
the  said  island  of  Labuan,  and  lands  adjacent,  or  either  of  them, 
when  the  said  Corporation  should  enter  into  possession  thereof, 
should  not  exceed  in  the  whole  the  sum  of  2,000Z.  And  we  did 
thereby  grant  unto  all  persons  and  bodies  politic,  who  might  be 
otherwise  competent  so  to  do,  our  especial  licence  and  authority  to 
grant,  seU,  demise,  assign,  alien,  and  convey  in  mortmain,  unto  and 
to  the  use  of  the  said  Corporation  and  their  successors,  any  such 
lands,  tenements  and  hereditaments  as  aforesaid  accordingly; 
thereby  nevertheless  declaring  that  it  should  not  be  necessary  for 
such  persons  or  bodies,  or  any  purchasers  from  the  said  Corpora- 
tion, to  enquire  as  to  the  amount  of  the  income  of  the  property 
which  might  have  been  previously  acquired  by  the  said  Corporation. 
And  we  did  further  direct  that  the  sum  of  100,0002.,  at  the  least, 
being  one-half  of  the  said  aforesaid  capital  of  the  said  Corporation, 
should  be  subscribed  for  within  twelve  calendar  months  from  the 
date  of  our  said  letters  patent,  and  that  the  sum  of  50,000/.,  at  the 
least,  should  be  paid  up  within  such  period.  And  we  did  thereby 
direct  that  the  said  J.  Melville,  P.  Anstruther,  and  H.  Wise,  and  all 
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other  the  members  for  the  time  being  of  the  said  Corporation, 
shoald,  \?ithin  one  year  from  the  date  of  our  letters  patent,  enter 
into  and  execute  a  proper  deed  of  co-partnership  and  settlement, 
*  whereby  the  capital  of  the  said  Company  should  be  divided  into 
the  aforesaid  number  of  shares,  to  be  numbered  in  regular  succes- 
sion, beginning  from  one  upwards,  whereby  all  the  members  for  the 
time  being  of  the  said  Corporation  should  enter  into  proper  cove- 
nants for  the  payment  of  such  portion  of  the  said  capital  as  should 
remain  unpaid  for  the  time  being,  and  as  and  when  the  same 
should  be  called  for  by  the  directors  having  the  management  of  the 
affairs  of  the  said  Corporation,  and  whereby  provision  should  be 
made  for  the  registration  of  the  names  of  all  the  members  of  the 
Corporation  from  time  to  time  in  proper  books  to  be  provided  for 
that  purpose,  and  for  the  management  of  the  affairs  of  the  said 
Corporation  by  a  court  of  directors  to  be  elected  by  the  shareholders 
in  general  meeting  assembled,  and  wherein  should  also  be  inserted 
all  such  other  clauses  and  provisions  as  might  be  usual  and 
expedient  in  like  cases.  And  we  did  thereby  further  direct  that  in 
such  deed  should  be  contained  a  provision  for  the  producing  at  the 
annual  meetings  of  the  Corporation  a  true  and  correct  balance- 
sheet  such  as  is  usual  in  mercantile  accounts,  with  a  provision  for 
the  dissolution  of  the  said  co-partnership  when  and  as  it  should 
appear  that  three-fourths  of  the  subscribed  capital  of  the  said 
Corporation  should  have  been  lost  in  the  course  of  trade  or  other- 
wise, and  for  the  winding  up  the  affairs  of  the  said  partnership^  and 
also  for  the  furnishing  annually  to  the  President  of  the  Board  of 
Trade,  or  otherwise  as  might  be  directed,  copies  of  such  balance- 
sheet,  and  also  such  other  accounts  as  might  be  from  time  to  time 
required  by  the  President  of  the  Board  of  Trade.  And  we  did 
thereby  further  direct  that  such  deed  of  settlement  should  be 
prepared  to  the  satisfaction  *of  the  President  for  the  time  being  of 
the  Lords  of  the  Committee  of  our  Privy  Council  for  the  considera- 
tion of  all  matters  of  trade  and  plantations  (commonly  thereafter 
called  the  Board  of  Trade),  and  that  a  copy  of  such  deed  of  settle- 
ment should  within  the  aforesaid  period  of  one  year  be  lodged  with 
the  said  Board  of  Trade,  and  that  a  certificate  to  that  effect,  to  be 
endorsed  on  our  said  charter  and  on  the  said  deed,  under  the  hand 
of  John  George  Shaw  Lefevre,  Esquire,  one  of  the  secretaries  of  the 
said  Board  of  Trade,  or  other  the  person  authorized  in  that  behalf 
by  the  President  of  the  said  Board,  should  be  considered  evidence 
that  the  said  deed  of  settlement  had  been  duly  prepared,  and  a  copy 
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thereof  deposited,  in  accordance  with  our  directions  in  that  behalf 
above  contained ;  but  such  certificate  shoald  not  be  given  until  it 
should  be  made  to  appear  that  all  the  directors  for  the  time  being, 
and  at  least  two-thirds  of  the  members  for  the  time  being,  of  the 
Corporation  had  executed  the  same.  And  we  did  thereby  further 
declare  that  the  several  regulations,  to  be  contained  in  the  said 
deed,  or  to  be  contained  in  any  bye-laws  to  be  made  in  pursuance 
thereof,  or  in  any  supplemental  deed  to  be  made  in  pursuance  of 
such  first-mentioned  deed,  should  be  taken  to  be  the  existing 
regulations  of  the  said  partnership,  except  as  far  as  the  same  might 
be  altered  or  varied,  or  might  be  repugnant  to  the  provisions  of  our 
said  Boyal  charter,  or  the  laws  of  our  realm,  or  of  any  of  our 
colonial  possessions.  And  we  did  thereby  further  direct  that  the 
said  partnership  should  not  begin  business  until  it  should  have 
been  certified  to  the  President  of  the  said  Board  of  Trade,  by  at 
least  three  of  the  directors  of  the  said  Company,  that  at  least  one 
half  of  the  capital  before  mentioned  had  been  subscribed  for,  *and 
the  said  sum  of  50,000Z.,  at  the  least,  paid  up,  such  certificate  of  the 
said  directors  to  be  indorsed  on  this  our  said  Boyal  charter,  and  to 
be  sufficient  evidence  for  the  purpose  of  the  aforesaid  provision  in 
that  behalf.  And  we  did  thereby  further  declare  that  it  should  be 
lawful  for  the  said  Corporation,  by  a  resolution  or  resolutions  of 
the  shareholders,  in  general  meeting  assembled,  according  to  the 
provisions  to  be  in  that  behalf  contained  in  such  deed  of  settlement 
as  aforesaid,  either  at  one  time  or  from  time  to  time,  to  determine 
that  the  capital  of  the  said  Corporation  should  be  increased  to  the 
sum  of  400,00OL,  or  such  further  sum  as  might  from  time  to  time, 
but  with  the  consent  in  writing  of  the  President  of  the  said  Board 
of  Trade,  be  determined  on.  And  we  did  thereby  further  declare 
that  it  should  be  lawful  for  the  said  Corporation,  by  a  resolution  or 
resolutions  of  the  shareholders,  in  general  meeting  assembled, 
according  to  the  provisions  in  that  behalf  to  be  contained  in  such 
deed  of  settlement  as  aforesaid,  either  at  one  time,  or  from  time  to 
time,  to  determine  to  borrow  any  sum  or  sums  of  money  not  exceed- 
ing 10,0002. ;  and  so  as  at  no  time  should  there  be  owing  in  respect 
of  any  such  moneys  so  to  be  borrowed  a  sum  exceeding  the  said 
sum  of  10,000/.  Provided  always,  and  we  did  thereby  will  and 
declare,  that,  in  case  the  said  Corporation  should  fail  to  enter  into 
and  execute  such  deed  of  settlement  as  aforesaid,  and  to  deposit  a 
copy  thereof  within  the  period  limited  in  that  behalf,  and  subject 
as  aforesaid ;  or  in  case  the  said  Corporation  should  not  comply 
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with  any  other  the  directions  and  conditions  in  our  said  letters 
patent  contained;  it  should  be  lawful  for  us,  our  heirs  and 
successors,  by  any  writing  under  the  Great  Seal  or  under  the  Sign 
Manual  of  us,  our  heirs  *or  successors,  to  revoke  and  make  void 
our  said  Boyal  charter,  and  every  clause,  matter  and  thing  therein 
contained,  either  absolutely,  or  under  such  terms  and  conditions  as 
we  or  they  should  think  fit.  Provided  always  that,  notwithstanding 
anything  therein  contained,  it  should  be  lawful  for  us,  our  heirs 
and  successors,  either  under  the  Great  Seal  or  by  writing  under  the 
Sign  Manual  of  us,  our  heirs  or  successors,  at  any  period  after  the 
expiration  of  twenty-one  years  from  the  date  of  our  said  letters 
patent,  to  revoke  and  make  void  our  said  Boyal  charter,  and  every 
clause,  matter  and  thing  contained  therein,  or  to  add  such  modifica- 
tions, conditions  or  provisions  thereto  as  we,  our  heirs  or  successors, 
should  think  fit.  And  we  did  thereby  declare  that,  when  the  said 
Corporation  should  have  been  dissolved  in  pursuance  of  the  provi- 
sions of  the  said  deed,  or  of  any  supplemental  deed,  and  the  affairs 
of  the  said  partnership  should  have  been  completely  wound  up,  and 
its  debts  and  obligations  fully  discharged,  our  said  Boyal  charter 
should  be  absolutely  void.  And  we  did  thereby  direct  that  the 
aforesaid  deed,  so  directed  to  be  prepared,  should,  within  one  year 
from  the  date  thereof,  be  enrolled  in  our  High  Court  of  Chancery, 
and  that  any  supplemental  deed  should  be  enrolled  in  like  manner 
within  six  calendar  months  from  the  date  thereof,  and  any  bye-laws 
to  be  made  by  the  said  copartnership  should  be,  from  time  to  time, 
enrolled  in  like  manner,  within  six  calendar  months  from  the 
making  thereof  respectively,  and  so  as  such  bye-laws  should  in  no 
case  be  contrary  to  the  provisions  of  our  said  Boyal  charter,  or  of 
such  deed,  or  of  any  supplemental  deed  as  aforesaid.  And  we,  for 
ourselves,  our  heirs  and  successors,  did  grant  and  declare  that  our 
said  letters  patent,  or  the  enrolment  ^thereof,  should  be  in  all 
things  valid  and  effectual  in  the  law"&c.  "Provided  always,  and 
we  did  thereby  direct  and  declare,  that  our  said  Boyal  charter  was 
granted  upon  the  express  condition  that  the  said  partnership 
thereby  incorporated  should,  at  all  times  during  the  continuance  of 
the  said  Corporation,  abide  by  and  conform  to  all  and  every  of  the 
directions  which  might  be  given  to  the  said  Corporation  by  any  one 
of  the  principal  Secretaries  of  State  of  us,  our  heirs  or  successors,  as 
regards  the  intercourse  and  dealings  by  the  said  Company  with 
any  foreign  State  or  Power.  And,  lastly,  we  did  thereby  require 
and  enjoin  all  Governors "  &c.  "  in  our  colonial  possessions   or 
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elsewhere,  whom  it  might  concern,  to  give  full  force  and  effect  to 
our  said  letters  patent,  and  to  be  in  all  things  aiding  and  abetting 
to  the  said  Company  and  their  successors.  As  by  the  said  letters 
patent  enrolled  in  oar  said  Chancery  (amongst  other  things)  will 
more  fully  and  at  large  appear."  The  writ  then  contained  sugges- 
tions by  Sir  James  Brooke,  who  prosecuted  in  that  behalf,  "  that 
the  said  J.  MelviUe,  P.  Anstruther,  H.  Wise  and  other  persons  had 
not  agreed  to  sabscribe  a  capital  of  200,0002.,  to  be  divided  into 
shares,  and  to  form  a  Company  or  partnership,  as  had  been  falsely 
represented  ante  us ;  and  also  that  the  said  J.  Melville  had  not 
agreed  with  any  other  persons  to  subscribe  any  portion  of  the  said 
capital,  or  to  form  the  said  Company  or  copartnership,  as  had  been 
falsely  represented  to  us ;  and  also  that  the  said  P.  Anstruther  had 
not  agreed  with  any  other  person  to  subscribe  any  portion  of  the  said 
capital,  or  to  form  the  said  Company  or  copartnership,  as  had  been 
falsely  represented  to  us ;  and  also  that  the  sum  of  100,0002.,  at  the 
least,  being  one  half  of  the  said  capital  of  the  said  Corporation,  *had 
not  been  subscribed  for  within  twelve  calendar  months  from  the 
date  of  our  said  letters  patent ;  and  also  that  the  sum  of  50,0002., 
at  least,  of  the  said  capital  of  the  said  Corporation  had  not  been 
paid  up  within  the  said  period  of  twelve  calendar  months  from  the 
date  of  our  said  letters  patent ;  and  also  that  the  said  J.  Melville, 
P.  Anstruther,  H.  Wise,  and  all  other  the  members  for  the  then 
time  being  of  the  said  Corporation,  did  not,  within  one  year  from 
the  date  of  our  said  letters  patent,  enter  into  and  execute  a  proper 
deed  of  copartnership  and  settlement,  pursuant  to  the  conditions 
in  our  said  letters  patent  in  that  behalf  contained,  and  containing 
therein  the  covenants  and  provisions  in  our  said  letters  patent  in 
that  behalf  required ;  and  also  that  the  said  J.  Melville  did  not, 
within  one  year  from  the  date  of  our  said  letters  patent,  or  at  any 
time  since,  enter  into  and  execute  any  deed  of  copartnership  and 
settlement,  pursuant  to  the  provisions  in  our  said  letters  patent  in 
thai  behalf  contained ;  and  also  that  the  said  P.  Anstruther  did 
not,  within  one  year  from  the  date  of  our  said  letters  patent,  or  at 
any  time  since,  enter  into  and  execute  any  deed  of  copartnership 
and  settlement,  pursuant  to  the  provisions  in  our  said  letters  patent 
in  that  behalf  contained;  and  also  that  a  copy  of  such  deed  of 
settlement,  as  in  the  said  letters  patent  mentioned,  was  not  within 
the  said  period  of  one  year  from  the  date  of  our  said  letters  patent 
lodged  with  the  said  Board  of  Trade ;  and  also  that,  although  the 
said  partnership  began  business  on  a  certain  day,  to  wit "  &c., ''  yet, 
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at  the  time  when  the  said  partnership  so  began  bnsiness,  50,00OZ. 
of  the  capital  of  the  said  partnership  had  not  been  paid  up ;  and 
also  that,  although  the  said  partnership  began  business  on  a  certain 
day,  to  wit  on  "  &c.,  "  yet,  at  the  time  when  the  *said  partnership 
so  began  business,  one  half  of  the  capital  of  the  said  partnership 
bad  not  been  subscribed  for ;  and  also,  although  the  said  partner- 
ship began  business  on  a  certain  day,  to  wit  on  "  &c.,  "  yet,  at  the 
said  time  when  the  said  partnership  so  began  business,  it  had  not 
been  certified  to  the  President  of  the  Board  of  Trade,  in  the  said 
letters  patent  mentioned,  by  at  least  three  of  the  directors  of  the 
said  Company,  pursuant  to  the  provisions  of  the  said  letters  patent, 
that  at  least  one  half  of  their  capital  had  been  subscribed  for,  and 
the  said  sum  of  50,000Z.,  at  the  least,  paid  up ;  and  also  that, 
although  the  said  partnership  began  business  on  a  certain  day,  to 
wit  on  "  &c.,  ''ad  although,  at  the  time  when  the  said  partnership 
so  began  business,  one  half  of  the  capital  of  the  said  Company  had 
not  been  subscribed  for,  nor  had  the  sum  of  50,0002.,  at  the  least, 
of  the  said  capital  been  paid  up,  yet  it  had  been  certified  to  the 
President  of  the  said  Board  of  Trade,  by  the  directors  of  the  said 
Company,  falsely  and  untruly,  that  at  least  one  half  of  the  capital 
of  the  said  Company  had  been  subscribed  for,  and  the  said  sum  of 
50,0002.,  at  the  least,  paid  up,  in  violation  of  the  provisions  in  the 
said  letters  patent  in  that  behalf  contained :  whereas,  in  truth  and 
in  fact,  at  the  time  of  the  giving  of  such  last  mentioned  certificate, 
one  half  of  the  said  capital  of  the  said  Company  had  not  been 
subscribed  for,  nor  had  the  said  sum  of  50,000/.,  at  least,  of  the  said 
capital  been  paid  up,  as  the  said  directors  then  well  knew."  The 
writ  then  commanded  notice  to  be  given  to  the  Eastern  Archipelago 
Company  to  appear  in  Chancery,  to  say  "why  the  said  letters 
patent,  so  as  aforesaid  granted  to  the  said  Eastern  Archipelago 
Company,  and  the  enrolment  of  the  same,  for  the  reasons  aforesaid, 
ought  not  to  be  cancelled,  ^vacated  and  disallowed,  and  those  letters 
patent  restored  unto  our  said  Chancery,  there  to  be  cancelled,  and 
further  do  and  receive  those  things  which  our  said  Chancery  shall 
consider  in  this  behalf.'* 

Plea  1.  A  traverse  of  the  suggestion  that  the  said  J.  Melville, 
P.  Anstruther,  H.  Wise  and  other  persons  had  not  agreed  to 
subscribe  a  capital  of  200,000/.,  to  be  divided  into  shares,  and  to  form 
a  Company  or  partnership,  as  had  been  represented  to  her  Majesty 
as  in  the  said  writ  mentioned :  conclusion  to  the  country.  Issue 
thereon.    Plea  2.  A  traverse  of   the  suggestion    that  the  said 
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J.  Melville  had  not  agreed  with  any  other  person  to  subscribe  any 
portion  of  the  said  capital,  or  to  form  the  said  Company,  or  copartner- 
ship, as  had  been  represented  to  her  Majesty  as  in  the  said  writ 
mentioned  :  conclosion  to  the  country.  Issue  thereon.  Plea  8.  A 
traverse  of  the  suggestion  that  the  said  P.  Anstruther  had  not  agreed 
with  any  other  person  to  subscribe  any  portion  of  the  said  capital, 
or  to  form  the  said  Company  or  copartnership,  as  had  been 
represented  to  her  Majesty  as  in  the  said  writ  mentioned :  conclu- 
sion to  the  country.  Issue  thereon.  Plea  4.  A  traverse  of  the 
suggestion  that  the  sum  of  100,0002.,  at  the  least,  being  one  half  of 
the  said  capital  of  the  said  Corporation,  had  not  been  subscribed  for 
within  twelve  calendar  months  from  the  date  of  her  Majesty's 
said  letters  patent:  conclusion  to  the  country.  Issue  thereon. 
Plea  5.  A  traverse  of  the  suggestion  that  the  sum  of  50,000L,  at  the 
least,  of  the  said  capital  of  the  said  Corporation  had  not  been  paid 
up  within  the  said  period  of  twelve  calendar  months  from  the  date 
of  her  Majesty's  said  letters  patent:  conclusion  to  the  country. 
Issue  thereon.  Plea  6.  To  the  suggestion  that  the  said  J.  Melville, 
P.  Anstruther,  H.  Wise,  and  all  others  the  ^members  for  the  then 
time  being  of  the  said  Corporation,  did  not,  within  one  year  from 
the  date  of  her  Majesty's  said  letters  patent,  enter  into  and  execute 
a  proper  deed  of  copartnership  and  settlement,  pursuant  to  the 
conditions  in  her  Majesty's  letters  patent  in  that  behalf  contained, 
and  containing  therein  the  covenants  and  provisions  in  her  Majesty's 
said  letters  patent  in  that  behalf  required  :  ''  That,  before  such  deed 
of  copartnership  and  settlement,  as  in  the  said  letters  patent 
required,  had  been  entered  into  and  executed  by  the  members  for 
the  time  being  of  the  said  Corporation,  and  before  the  end  of  one  year 
from  the  date  of  the  said  letters  patent,  to  wit  on  "  &c.,  ''  the  said 
J.  Melville  and  the  said  P.  Anstruther,  respectively,  ceased  to  be 
members  of  the  said  Corporation,  and  have  not,  nor  hath  either  of 
them,  from  thence  hitherto  been  members  or  a  member  of  the  said 
Corporation,"  and,  "  that  the  said  H.  Wise,  and  all  other  the  members 
for  the  then  time  being  of  the  said  Corporation,  did,  within  one 
year  from  the  date  of  her  Majesty's  said  letters  patent,  to  wit  on  " 
JcCy  "  enter  into  and  execute  a  proper  deed  of  copartnership  and 
settlement,"  &c.  :  verification.  The  replication  to  this  plea 
traversed  the  averment  that  a  proper  deed  of  settlement  was  in  due 
time  executed  by  Henry  Wise  and  all  other  the  members  of  the 
Corporation  :  conclusion  to  the  country.  Issue  thereon.  Plea  7.  As 
to  the  suggestion  that  the  said  J.  Melville  did  not,  within  one  year 
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from  the  date  of  her  Majesty's  said  letters  patent,  or  at  any  time  since, 
enter  into  and  execute  any  deed  of  copartnership  and  settlement,  pur- 
suant to  the  provisions  in  her  Majesty^s  letters  patent  in  that  behalf 
contained :  **  That,  before  such  deed  of  copartnership  '*  &c.  "  was 
entered  into  and  executed  by  the  members  for  the  time  being  of  the 
said  Corporation,  *and  before  the  end  of  one  year  from  the  date  of 
the  said  letters  patent,  to  wit  on  "  &c.,  the  said  J.  Melville  ceased  to 
be,  and  from  thence  hitherto  hath  not  been,  a  member  of  the  said 
Corporation :  verification.  Beplication,  traversing  the  averment 
that  J.  Melville  had  ceased  to  be  a  member  of  the  Corporation : 
conclusion  to  the  country.  Issue  thereon.  Plea  8.  To  the  sugges- 
tion that  the  said  P.  Anstrnther  did  not,  within  one  year  from  the 
date  of  her  Majesty's  said  letters  patent,  or  at  any  time  since,  enter 
into  and  execute  any  deed  of  copartnership  and  settlement,  pursuant 
to  the  provisions  in  her  Majesty's  letters  patent  in  that  behalf  con- 
tained :  That,  before  such  deed  of  copartnership  &c.  was  entered 
into  and  executed  by  the  members  for  the  time  being  of  the  said 
copartnership,  and  before  the  end  of  one  year  from  the  date  of  the 
said  letters  patent,  to  wit  on  &c.  the  said  P.  Anstruther  ceased  to  be, 
and  from  thence  hitherto  hath  not  been,  a  member  of  the  said 
Corporation:  verification.  Beplication,  traversing  the  averment 
that  P.  Anstruther  had  ceased  to  be  a  member  of  the  Corporation  : 
conclusion  to  the  country.  Issue  thereon.  Plea  9.  A  traverse  of 
the  suggestion  that  a  copy  of  such  deed  of  settlement,  as  in  the 
said  letters  patent  mentioned,  was  not  within  the  said  period  of  one 
year  from  the  date  of  her  Majesty's  letters  patent  lodged  with  the 
said  Board  of  Trade:  conclusion  to  the  country.  Issue  thereon. 
Plea  10.  A  traverse  of  the  suggestion  that,  at  the  time  the  said 
partnership  so  began  business,  50,000Z.  of  the  capital  of  the  said 
partnership  had  not  been  paid  up:  conclusion  to  the  country. 
Issue  thereon.  Plea  11.  A  traverse  of  the  suggestion  that,  at  the 
time  when  the  said  partnership  so  began  business,  one  half  at  least 
of  the  capital  of  the  said  partnership  had  not  been  subscribed  *for: 
conclusion  to  the  country.  Issue  tliereon.  Flea  12.  A  traverse  of 
the  suggestion  that,  at  the  time  when  the  said  Company  so  began 
business  as  in  the  said  writ  alleged,  it  had  not  been  certified  to  the 
President  of  the  Board  of  Trade,  in  the  said  letters  patent  men- 
tioned, by  at  least  three  of  the  directors  of  the  said  Company,  pur- 
suant to  the  provisions  of  the  said  letters  patent,  that  at  least  one 
half  of  their  capital  had  been  subscribed  for,  and  the  sum  of  50,000/., 
at  the  least,  paid  up :  conclusion  to  the  country.     Issue  thereon. 
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Plea  18.  As  to  the  last  saggestion  in  the  said  writ  contained :  That, 
at  the  time  of  the  giving  of  the  said  certificate,  one  half  of  the  said 
capital  of  the  said  Company  had  been  subscribed  for,  and  the  sam 
of  50,0002.  had  been  paid  up,  pursuant  to  the  provisions  of  the  said 
letters  patent  in  that  behalf:  conclusion  to  the  country.  Issue 
thereon. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  Middlesex 
sittings  after  last  Trinity  Term,  the  verdict  passed  for  the  prosecutor 
on  the  5th,  10th  and  18th  issues,  and  for  the  defendants  on  the 
others. 

Crowder,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  to  arrest 
the  judgment.  In  the  same  Term(i),  Sir  F.  Thesiger,  Attorney- 
General,  Sir  F.  Kelly^  Solicitor-Oeneral,  Hugh  Hill  and  Willes 
showed  cause;  and  Croivder,  W.  H.  Watson  and  Montagu  Smith 
were  heard  in  support  of  the  rule.  The  arguments  and  points  are 
so  fully  discussed  in  the  separate  judgments  of  the  Judges  as  to 
render  any  further  statement  unnecessary. 

Cur.  adv.  vtdt. 

There  being  a  difference  of  opinion  on  the  Bench,  the  Judges,  in 
this  Term  (January  28th),  delivered  their  opinions  separately. 

Ebub,  J. : 

In  this  case,  the  prosecutor  contends  that  the  letters  patent 
granted  to  the  defendants  have  become  void,  because  the  direction 
contained  therein,  that  the  Company  should  not  begin  business 
until  it  had  been  certified  by  three  of  the  directors  that  half  of  the 
capital  had  been  subscribed  for,  and  50,0002.  paid  up,  had  not  been 
properly  complied  with ;  the  jury  having  found  that  the  50,0002. 
had  not  been  paid  up,  although  the  certificate  had  been  given,  and 
the  Company  had  begun  business.  The  letters  patent  incorporate 
the  Company,  and  declare  that  certain  powers  are  vested  in  it,  and 
direct,  tVifer  alia,  that  the  Company  shall  not  begin  business  until  it 
shall  have  been  certified  by  three  of  the  directors  that  50,0002.  had 
been  paid  up,  and  provide,  in  case  the  Corporation  shall  not  comply 
with  any  of  the  directions  and  conditions  therein  contained,  it  shall 
be  lawful  for  the  Sovereign,  by  any  writing  under  the  Great  Seal,  or 
nnder  the  Sign  Manual,  to  revoke  and  make  void  the  said  charter. 
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either  absolutely  or  under  such  terms  and  conditions  as  the 
Sovereign  shall  think  fit.  And  it  further  provides  that,  after  twenty- 
one  years,  it  shall  be  lawful  for  the  Sovereign,  under  the  Great  Seal 
or  by  writing  under  the  Sign  Manual,  to  make  void  the  charter,  or  to 
add  such  modifications,  conditions  and  provisions  thereto  as  the 
Sovereign  shall  think  fit.  And  it  further  declares  that,  when  the 
Corporation  shall  have  been  duly  dissolved,  and  its  affairs  woand 
up,  and  its  debts  paid,  the  charter  shall  be  absolutely  void.  Accord- 
ing *to  the  prosecutor's  construction,  the  charter  becomes  void  upon 
non-compliance  with  any  of  the  directions  contained  therein, 
although  it  is  not  revoked  by  instrument  under  the  Great  Seal  or 
Sign  Manual.  But  this  construction  is  contrary  to  the  words  of  the 
charter ;  it  assumes  that  which  does  not  exist,  namely,  a  condition 
to  be  absolutely  void  upon  such  non-compliance;  it  omits  that 
which  does  exist,  namely,  the  instrument  under  the  Great  Seal  or 
Sign  Manual  as  a  condition  of  revocation.  If  effect  is  to  be  given  to 
the  words  of  the  charter  in  their  ordinary  meaning,  this  construction 
seems  to  me  untenable.  The  prosecutor  also  alleges  that  the  legal 
effect  of  the  provision  is  to  make  the  charter  revocable  at  the  will 
of  the  Grown,  upon  such  non-compliance,  and  that  the  permission 
of  the  Attorney-General  to  the  prosecutor  to  sue  out  the  scire  facias 
is  conclusive  to  prove  that  the  Crown  has  willed  the  revocation,  and 
that  the  mention  of  the  Great  Seal  and  Sign  Manual  is  without 
meaning.  But  this  assertion  is  unsupported  by  authority,  and 
contrary  to  principle.  The  consent  of  the  Attorney-General  to  the 
scire  facias  is  no  evidence  of  the  will  of  the  Crown  to  revoke,  as 
revocation  is  no  part  of  his  duty :  and,  further,  the  will  of  the 
Crown  to  revoke  is  not  sufficient  unless  expressed  in  the  manner 
specified  in  the  charter.  If  the  question  of  the  avoidance  of  the 
charter  was  raised  in  another  legal  proceeding,  it  would  be  necessary 
to  prove  the  non-compliance  with  the  direction,  and  the  will  of  tlie 
Crown,  to  revoke,  expressed  as  provided  in  the  charter :  and,  if 
the  permission  of  the  Attorney-General  to  James  Brooke  to  prosecute 
this  scire  facias  was  offered  to  prove  such  will,  I  apprehend  it 
would  be  no  evidence  to  go  to  the  jury  to  establish  the  fact. 
Further,  as  the  issue  would  be  the  will  to  revoke,  ^expressed  under 
the  Great  Seal  or  Sign  Manual,  if  the  Attomey-Gena-al  as  a  witness 
stated  that  he,  in  his  discretion,  intended  to  revoke,  or  that  the 
Lord  Chancellor  intended  to  put  the  Great  Seal  to  a  revocation,  or 
was  to  offer  a  direct  statement  of  the  intention  of  the  Sovereign  to 
revoke,  it  seems  to  me  that  these  facts  also  would  be  no  evidence  to 
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go  to  the  jury  to  prove  revocation  according  to  the  charter :  and,  if 
BO,  neither  is  the  Attorney-QeneraVs  consent  to  this  scire  facias  of 
nQore   avail  in   the  present  proceeding.     The  prosecutor  further 
alleges  that  the  sdre  facias  is  for  the  purpose  of  inquiring  whether 
the  direction  has  been  complied  with,  and  according  to  the  result 
of  the  inquiry  the  Crown  may  revoke  or  not :  but  this  seems  a 
mistaken  view  of  the  judgment  in  scire  facias ;  for,  if  upon  this 
record  he  is  entitled  to  judgment,  we  must  adjudge  that  the  letters 
patent  be  cancelled  :  the  argument  supposes  that  we  may  give  a 
jadgment  in  the  nature  of  a  certificate  that  the  fact  of  such  non- 
compliance was  proved.    If  other  parts  of  the  charter  are  examined, 
they  confirm  the  view  taken  by  the  defendants.    In  case  of  dissolu- 
tion of  the  Company,  provision  is  made  for  absolute  avoidance  of 
the  charter,  without  reference  to  the  will  of  the  Crown ;  and  by  this 
it  appears  that  a  distinction  between  absolute  avoidance  and  revoca- 
tion by  the  Crown  was  known.    Also,  after  the  lapse  of  twenty-one 
years  provision  is  made  for  the  Crown  to  revoke  or  modify  as  it 
shall  will ;  but  the  will  must  be  expressed  by  instrument  authen- 
ticated in  the  same  way  as  is  required  in  case  of  such  non-compliance 
as  aforesaid ;  and  it  seems  difficult  to  contend  that  if  a  scire  facias 
was  brought  in  the  twenty-second  year  the  Court  would  be  bound  to 
give  jadgment  of  cancellation ;  and  yet  the  only  objection  would  be 
the  same  as  the  ^defendants  now  rely  on ;  namely,  that  the  revoca- 
tion must  be  by  an  instrument  according  to  the  charter,  and  the 
scire  facias  is  not  such  an  instrument,  nor  equivalent  thereto.     The 
provisions  enabling  the  Crown  to  declare  a  forfeiture  of  a  charter 
are  in  analogy  with  provisions  for  forfeitures  between  subjects,  and 
are  to  be  construed  by  the  same  rules.    If  in  an  instrument  between 
subjects  the  claim  of  forfeiture  was  upon  condition  of  an  instru- 
ment being  executed  in  a  specified  manner,  there  would  be  no 
forfeiture  without  such  an  instrument.     For  these  reasons  I  think 
the  judgment  should  be  arrested. 
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WlOHTMAN,  J. : 

An  application  was  in  this  case  made  to  the  Court,  to  arrest  the 
judgment  upon  a  verdict  which  had  been  obtained  by  the  Crown,  in 
a  proceeding  by  scire  facias  to  repeal  the  letters  patent  of  incorpora- 
tion, which  had  been  granted  to  the  defendants,  on  the  ground  of 
substantial  defects  in  the  declaration  in  scire  facias. 

It  appeared,  upon  the  argument,  that  the  letters  patent  of  incor- 
poration, which  conferred  certain  privileges  upon  the  Company, 
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contAined  clauses  directing  certain  things  to  be  done  by  them: 
and,  amongst  others,  directing  that  the  sum  of  100,000L,  at  the 
least,  being  one  half  of  the  capital  of  the  said  Corporation,  should 
be  subscribed  for  \?ithin  twelve  calendar  months  from  the  date  of 
the  letters  patent,  and  that  the  sum  of  50,000{.,  at  the  least,  should 
be  paid  up  within  such  period.     There  was  a  further  direction  that 
the  Company  should  not  begin  business  until  it  had  been  certified 
to  the  President  of  the  Board  of  Trade,  by  at  least  three  of  the 
directors  of  the  Company,  that  at  least  one  half  of  their  capital 
had  been  subscribed  for,  and  the  said  sum  of  60,0002.,  at  the  ^least, 
paid  up.    The  charter  then  contained  a  proviso  that,  in  case  the 
Corporation  should  not  comply  with  any  of  the  directions  and 
conditions  in  the  letters  patent  contained,  it  should  be  lawful  for 
her  Majesty,  "by  any  writing"  under  the  Great  Seal,  or  under  her 
Sign  Manual,  "to  revoke  and  make  void"  that  charter,  "either 
absolutely,  or  under  such  terms  and  conditions  as*'  she    might 
think  fit;  and  also  a  further  proviso  that  her  Majesty  might,  either 
under  the  Great  Seal  or  by  Sign  Manual,  at  any  period  after  twenty- 
one  years  from  the  date  of  the  charter,  revoke  and  make  it  void,  or 
add    such    modifications,  conditions  or  provisions  as   she  might 
think  fit.     The  declaration  alleged  non-compliance  with  several  of 
the  directions,  including  the  direction  that  half  the  capital  should 
be  subscribed  for  and  50,000Z.  at  least  paid  up  within  twelve 
calendar  months  from  the  date  of  the  letters  patent;  and,  upon 
issues  taken  upon  such  allegations,  there  was  a  verdict  for  the 
Crown. 

Two  objections  were  made  to  the  declaration  in  scire  facias. 
First,  that  the  directions,  the  non-compliance  with  which  was 
complained  of,  were  not  conditions  which,  if  not  complied  with, 
would  enable  the  Crown  to  revoke  its  grant ;  and,  secondly,  that, 
if  they  were  conditions  the  non-compliance  with  which  might 
entitle  the  Crown  to  revoke  its  grant,  the  proceedings  ought  to  be, 
according  to  the  terms  of  the  proviso,  not  by  scire  facxcts  in  the  first 
instance,  but  by  an  absolute  or  qualified  revocation  under  the  Great 
Seal  or  Sign  Manual,  previous  to  any  proceeding  by  scire  facias ; 
and  that  the  declaration  was  bad  for  not  alleging  such  preliminary 
revocation  under  the  Great  Seal  or  Sign  Manual.  With  respect  to 
the  first  of  these  objections,  it  appears  to  me  that  the  directions  in 
the  charter  are  in  effect  conditions,  and  *that  the  charter  is  granted 
subject  to  compliance  with  them.  I  do  not  think  it  necessary  to 
advert  to   the  distinctions   that  are   taken  in   many  of  the  old 
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authorities,  in  favour  of  the  prerogative,  between  grants  by  the 
Crown  and  grants  by  a  subject ;  or  to  the  cases  in  which  it  has  been 
held  that  words,  which  would  not  amount  to  a  condition  in  a  grant 
by  a  subject,   will  have  that  effect  in  a  grant  by  the  Crown. 
Without  reference  to  such  cases  or  distinctions,  it  appears  to  me 
that  the  directions  in  the  charter,  looking  at  the  whole  instrument, 
are  intended  to  be,  and  in  effect  are,  conditions.    The  grant  is 
made  by  the  charter  ''subject  to  the  directions  and  provisions  in 
our  Boyal  charter  contained ;"  and,  unless  the  directions  are  condi- 
tions, there  are  none  in  the  charter :  but  the  first  proviso,  in  terms, 
treats  the  directions  as  conditions.    It  provides  that,  in  case  the 
Corporation  shall  not  comply  with  any  of  "the  directions  and 
conditions'*  in  the  letters  patent,  the  Grown  may  by  any  writing 
under  the  Great  Seal  or  the  Sign  Manual  revoke  them.    As  there  are 
no  conditions  in  the  charter,  unless  the  directions  are  such,  the  word 
''conditions"  would  have  no  meaning  in  the  proviso  unless  so 
understood.    The  second  ground  of  objection  however  was  that 
which  was  most  strongly  urged  on  the  part  of  the  Corporation. 
The  declaration  states  that  Sir  James  Brooke  is  the  prosecutor  of 
the  scire  facias :  and  it  was  contended  that  a  prosecution  at  his 
instance  was  inconsistent  with  the  power  which  the  Crown  reserved 
to  itself  by  the  proviso :  for  that,  if  the  prosecutor  is  entitled  to 
judgment,  it  must  be  absolute  for  a  repeal  of  the  letters  patent : 
whereas,  by  the  proviso,  the  Crown  reserves  to  itself  the  right,  in 
case  of  non-compliance  with  the  directions,  of  repealing  the  charter 
either  absolutely  *or  under  terms  and  conditions.    It  was  contended 
that  the  Crown  itself  could  not,  in  the  first  instance,  proceed  by 
scire  facias  to  repeal  the  letters  patent,  upon  a  suggestion  of  non- 
compliance with  some  of  the  conditions,  but  that  there  must  be  a 
previous  revocation  or  repeal,  absolute  or  qualified,  by  writing 
under  the  Great  Seal  or  Sign  Manual ;  and  that  then  a  scire  facias 
might  issue  to  inquire  into  the  truth  of  the  matters  suggested  as  a 
ground  for  the  repeal  of  the  letters  patent :  thus  requiring  that  the 
act  should  be  done  first,  and  the  truth  of  the  matters,  suggested 
as  a  ground  for  it,  inquired  into  afterwards.     It  is  difficult  to 
believe  that  such  an  unusual  and  inconvenient  course  of  proceeding 
could  have  been  intended  by  the  terms  of  the  proviso  in  the  charter. 
If  the  charter  had  not  contained  the  proviso,  there  can  be  no  doubt 
but  that  a  scire  facias,  at  the  instance  of  the  Crown,  to  repeal  the 
letters  patent  might  have  been  maintained  upon  non-compliance 
with  the  directions,  assuming  them  to  be  conditions.    I!  the  Crown 
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succeeded  apon  the  scire  facias,  the  judgment  could  only  be  for  an 
absolute  revocation.  There  is  nothing  in  the  proviso  to  restrain 
the  Crown  from  proceeding  by  scire  facicLs  to  obtain  such  a  judg- 
ment, if  the  truth  of  a  suggestion  of  non-compliance  with  the 
conditions  in  the  charter,  or  with  any  of  them,  is  ascertained  by 
verdict  or  admission  by  default:  but  the  Crown  has  reserved  to 
itself  the  power,  in  case  of  non-compliance  with  any  of  the  direc- 
tions and  conditions  of  the  charter,  of  revoking  it,  by  writing  under 
the  Great  Seal  or  Sign  Manual,  either  absolutely  or  under  such  terms 
and  conditions  as  the  Crown  might  think  fit.  This  gives  to  the 
Crown  an  additional  power,  which  it  would  not  have  had  if  it  had 
been  left  to  the  remedy  by  ^ scire  facias  only :  for  it  gives  the  power 
of  qualified  revocation,  to  which  the  proceeding  by  scire  fa^Aots  is 
inapplicable.  It  may  well  be  that  it  was  intended  by  the  proviso 
that  the  Crown  should  have  the  power,  upon  information  of  non- 
compliance with  the  conditions  of  the  charter,  to  revoke  it  without 
a  scire  facias,  absolutely  or  upon  terms,  by  writing  under  the  Great 
Seal  or  Sign  Manual;  leaving  it  to  the  grantees  to  institute 
counter  proceedings  by  scire  facias,  or  otherwise  to  vacate  the 
instruments  of  revocation,  on  the  ground  of  the  Crown  having  been 
deceived  by  false  information.  This  would,  indeed,  appear  to  be 
the  only  course  that  could  be  adopted  in  the  case  of  a  partial  or 
qualified  revocation ;  but  by  no  means  necessary  where  the  Crown 
intended  absolutely  to  revoke  the  charter  if  any  of  the  conditions 
were  not  complied  with ;  which  could  most  conveniently  be  done  by 
proceeding  in  scire  facias,  in  which  the  truth  of  the  suggestion  may 
be  tried,  and,  if  found  for  the  Crown,  the  letters  patent  will  be 
absolutely  revoked.  I  am  therefore  of  opinion  that  the  Crown 
might  proceed  by  scire  facials  to  repeal  the  letters  patent,  notwith- 
standing the  proviso,  if  it  intended  that  the  charter  should  be 
absolutely,  and  not  partially,  repealed  in  case  the  suggestions  of 
breach  of  the  conditions  of  the  charter  were  found  to  be  true.  But 
it  was  contended  for  the  Corporation  that,  admitting  that  the  Crown 
might  in  its  own  right  proceed  by  scire  facias  for  an  absolute  repeal 
of  the  letters  patent,  it  would  be  utterly  destructive  of  the  power  of 
qualified  and  partial  revocation  reserved  to  the  Crown  by  the 
proviso,  if  a  private  prosecutor  could  be  allowed  to  proceed  by  scire 
facias  in  the  name  of  the  Queen.  There  would  be  very  great  weight 
in  this  argument,  if  it  could  be  made  out  *that  a  private  prosecutor 
could  proceed,  either  without  the  leave  of  the  Crown,  or  that  the 
Crown's  permission  was  so  entirely  a  mere  form  that  it  could  not 
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under  any  circumstances  be  refused.    The  permission  of  the  Crown 
is  given  by  the  assent  of  the  AUo^mey-General ;  and  it  was  admitted, 
upon  the  argument,  that  the  scire  fctcias  could  not  in  this  case  have 
been  brought  or  maintained  without  the  assent  of  the  Attoitiey- 
General :  and  it  must  be  assumed,  as  the  case  appears  before  us 
upon  the  record,  that  the  scire  facias  was  brought  in  the  Qaeen's 
name  with  the  assent  of  her  Attar^uy -General,  but  upon  the  prose- 
cution   of    Sir  James  Brooke.    If  the  assent  of  the  Crown  be 
necessary  before  a  proceeding  can  be  taken  in  its  name,  which,  if 
successful,  would  have  the  effect  of  absolutely  revoking  the  letters 
patent,   and  such  assent  be  given,  it  must  be  assumed  that  the 
Crown  did  not  intend  to  exercise  the  special  power,  reserved  by  the 
proviso,  of  making  a  partial  revocation,  but  that  it  proposed  that 
the  charter  should  be  absolutely  repealed  if  the  suggestion  of  non- 
compliance with  the  conditions  of  the  charter  were  found  to  be 
true ;   and  that  the  Attorney-General,  therefore,  on  behalf  of  the 
Crown,  authorized  the  proceedings  at  the  instance  of  a  private 
prosecutor  which  might  have  been  brought  directly  by  himself  in 
the  name  of  the  Crown.     The  assent  of  the  Attorney-General  to  the 
prosecution  of  the  scire  Jacias  by  a  private  prosecutor  in  the  name 
of  the  Crown  would,  as  it  appears  to  me,  be  of  the  same  effect  as  if 
be  bad  himself,  on  behalf  of  the  Crown,  directed  the  proceedings, 
unless  he  had  no  option  in  the  matter,  and  was  bound  ex  debitojus- 
titia,  and  at  all  events,  to  give  his  assent,  whether  he  or  the  Crown 
agreed  to  the  prosecution  or  not.    It  is  said,  in  Sir  ^Oliver  Butler's 
case  (1),  that  the  Attorney-General  is  bound,  ex  debito  jnstitue,  to 
give  his  assent  to  the  prosecution  of  a  scire  facias,  in  the  name  of  the 
Crown,  by  a  private  prosecutor,  if  such  prosecutor  has  been  injured 
by  a  patent,  which  may  be  avoided  upon  suggestion  of  facts  which 
would   defeat  it.     But  that  can  mean  no  more  than  that  the 
Attorney-General  ought  in  such  a  case  to  grant  it,  but  not  that  he 
is  at  all  events  bound  to  do  so.     That  no  scire  facias  can  be  brought 
in  such  a  case  without  the  assent  and  fiat  of  the  Attorney-General, 
is  clear;  and  the  course  of  proceeding  to  obtain  it  is  given   in 
Mr.  Campbell  Foster's  Work  on  Scire  Facias,  p.  249.    It  would  not 
only  be  competent  to  the  Attorney-General  to  exercise  his  discretion 
in  the  matter;  and  if  he  saw  no  sufficient  ground  for  giving  his 
assent  it  would  be  his  duty  to  withhold  it :  and  I  cannot  assume  that 
the  Attorney-General  would  give  his  assent  to  the  prosecution  of  a 
scire  facias  to  repeal  letters  patent  by  a  private  prosecutor  in  the 

(1)  2  Vent  344. 
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name  of  the  Crown,  unless  he  was  satisfied  that,  if  the  suggestions 
in  the  scire  facias  were  true,  the  letters  patent  ought  to  he  repealed. 
Upon  the  whole,  then,  it  appears  to  me  that  the  directions  in  the 
charter  are  in  effect  conditions:  that  the  right  of  the  Crown  to 
maintain  a  scire  facias  to  repeal  the  charter  absolutely,  for  non- 
compliance with  any  of  the  conditions,  is  not  restrained  by  the 
proviso:  and  that  the  assent  of  the  Attorney-General  to  the 
prosecution  of  the  scire  facias  is  of  the  same  effect  with  regard  to  the 
maintenance  of  the  proceeding  as  if  the  prosecution  had  been  by 
the  Crown  itself.  I  am  therefore  of  opinion  that  the  rule  should 
be  discharged. 

Coleridge,  J. : 

In  this  case,  a  verdict  having  passed  *in  scire  facias  on  three  issues 
against  the  defendants,  a  rule  has  been  obtained  and  argued  for  the 
arresting  of  judgment  on  alleged  defects  in  the  declaration.    And  I 
am  of  opinion  that  that  rule  ought  to  be  made  absolute.    In  order 
to  make  the  grounds  of  my  judgment  intelligible,  it  is  necessary  to 
premise  that,  by  the  charter  which  it  is  sought  to  annul,   her 
Majesty,  after  reciting,  among  other  things,  that  certain  persons 
had  agreed  to  subscribe  a  capital  of  200,0002.,  incorporates  them  by 
the  name  of  the  Eastern  Archipelago  Company,  in  the  usual  form 
and  with  the  usual  incidents.     The  charter  then  proceeds  to  give 
several  directions,  the  effect  of  which  is  to  confer  powers  and 
privileges:  and  then  it  proceeds  in  these  words  (l),  on  which  the 
case  for  the  prosecutor  arises.     ''  And  we  do  hereby  further  direct, 
that  the  sum  of  100,000Z.,  at  the  least,  being  half  of  the  aforesaid 
capital  of  the  said  Corporation,  shall  be  subscribed  for  within  twelve 
calendar  months  from  the  date  of  these  presents,  and  that  the  sum 
of  50,0002.,  at  the  least,  shall  be  paid  up  within  such  period.'* 
Several  other  directions  then  follow,  regulating  the  future  adminis- 
tration and  proceedings  of  the  Corporation ;  amongst  others,  the 
following.      "And  we  do  hereby  further    direct   that    the   said 
partnership  shall  not  begin  business  until  it  shall  have  been  certi- 
fied to  the  said  President  of  the  Board  of  Trade,  by  at  least  three 
of  the  said  directors  of  the  said  Company,  that,  at  least,  one  half  of 
their  capital  before  mentioned  has  been  subscribed  for,  and  the 
said  sum  of  50,000/.,  at  the  least,  paid  up ;  such  certificate  of  the 
said  directors  to  be  indorsed  on  this  our  Boyal  charter,  and  to  be 

(1)  These  clauses  of  the  charter  were  set  out  by  way  of  recital  in  the 
writ:  see  pp.  143,  146,  146. 
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sufficient  evidence  for  the  purpose  of  the  aforesaid  provision  in  that 
belialf."  At  the  *close  of  these  directions  follows  this  proviso,  on 
the  true  construction  and  e£fect  of  which  the  case  appears  to  me 
mainlj  to  depend.  '^  Provided  always,  and  we  do  hereby  will  and 
declare,  that,  in  case  the  said  Corporation  shall  fail  to  enter  into 
and  execute  such  deed  of  settlement  as  aforesaid,  and  to  deposit  a 
copy  thereof  wilhin  the  period  limited  in  that  behalf,  and  subject 
as  aforesaid ;  or  in  case  the  said  Corporation  shall  not  comply  with 
any  other  the  directions  and  conditions  in  these  our  letters  patent 
contained ;  it  shall  be  lawful  for  us,  our  heirs  "  &c.,  '*  by  any  writing 
under  the  Great  Seal  or  under  the  Sign  Manual  of  us,  our  heirs" 
&c.,  "to  revoke  and  make  void  this  our  Boyal  charter,  and  every 
clause,  matter  and  thing  therein  contained,  either  absolutely  or 
under  such  terms  and  conditions  as  we  or  they  shall  think  fit. 
Provided  always  that,  notwithstanding  anything  herein  contained, 
it  shall  be  lawful  for  us,  our  heirs"  &c.,  "either  under  our  Great 
Seal  or  by  writing  under  the  Sign  Manual  of  us,  our  heirs"  &c.,  "at 
any  period  after  the  expiration  of  twenty-one  years  from  the  date 
of  these  presents,  to  revoke  and  make  void  this  our  Boyal  charter, 
and  every  clause,  matter  and  thing  contained  therein,  or  to  add 
such  modifications,  conditions  or  provisions  thereto  as  we,  our 
heirs"  &c.,  "shall  think  fit."  The  usual  provision  is  inserted  that 
the  charter  shall  be  valid  according  to  its  true  intent  and  meaning, 
and  shall  be  taken,  construed  and  adjudged  in  the  most  favourable 
and  beneficial  sense  and  for  the  best  advantage  of  the  said  Corpora- 
tion. A  proviso  follows  (and,  in  one  view  of  the  case,  it  may 
perhaps  be  worth  noticing  that  this  is  in  terms  an  express  condi- 
tion, and  the  only  one  which  the  instrument  contains) :  that  "  this 
oar  Boyal  charter  is  granted  upon  this  express  condition,  that  the 
said  partnership  hereby  incorporated  shall,  at  all  times  during  the 
continuance  *of  the  said  Corporation,  abide  by  and  conform  to  all 
and  every  the  directions  which  may  be  given  to  the  said  Corpora- 
tion by  any  one  of  the  principal  Secretaries  of  State  of  us,  our 
heirs"  &c.,  "as  regards  the  intercourse  and  dealings  by  the  said 
Company  with  any  foreign  State  or  Power."  Such  being  the 
charter,  the  pleadings  raised  issues  on  the  subscriptions  of  100,000{., 
and  the  payment  of  60,0002.  at  the  periods  required  by  it,  and  at 
the  time  of  commencing  business  by  the  defendants;  and  these 
issues  were  foand  for  the  Crown.  But  the  defendants  allege,  in 
arrest  of  judgment,  that  the  scire  facias  is  defective,  because  it 
contains  no  allegation  that,  previously  to  its  issuing,  her  Majesty 
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by  writing  under  the  Great  Seal,  or  under  her  Sign  Manual,  had 
revoked  or  avoided  the  charter.  The  judgment,  if  this  rule  be 
discharged,  will  be  that  the  letters  patent  be  revoked,  cancelled, 
vacated,  annulled,  void  and  invalid,  and  be  altogether  had  and  held 
for  nothing,  and  that  they  be  restored  into  the  Chancery  of  our  said 
lady  the  Queen  there  to  be  cancelled,  and  also  that  the  enrolment 
thereof  be  cancelled,  quashed  and  annulled.  The  question,  then,  for 
decision  is.  Whether  this  judgment  can  pass  in  this  case  until  her 
Majesty  shall  by  writing  under  the  Great  Seal,  or  under  her  Sign 
Manual,  declare  her  pleasure  to  revoke  and  make  void  the  charter  ? 
And,  in  coming  to  the  conclusion  that  it  cannot,  I  lay  out  of  con- 
sideration, and  do  not  at  all  rely  on,  any  distinction  betTi-een 
"direction"  and  "condition,"  which  was  noticed  in  the  argument. 
I  am  willing  to  treat  it  as  a  case  of  condition  broken  by  the  grantees 
of  the  charter,  which  subjected  them  to  its  forfeiture.  But  I  think, 
first,  that  we  are  bound  to  ascertain  the  true  meaning  and  inten- 
tion of  the  whole  instrument  according  to  the  language  in  which  it 
is  expressed:  secondly,  that  according  to  the  *true  meaning  and 
intention  of  the  charter  it  was  voidable,  only,  on  breach  of  any  of 
these  three  conditions,  at  the  pleasure  of  the  Crown  expressed  in 
one  or  other  of  the  specified  modes :  and,  thirdly,  that  the  law  does 
not  forbid  the  granting  or  accepting  a  charter  so  determinable. 
First,  there  is  the  less  necessity  for  dwelling  much  on  the  first 
point,  because,  although  the  peculiar  construction  of  grants  from 
the  Crown  was  much  insisted  on  in  the  argument  for  the  prose- 
cutor, that  point  was  made,  principally,  if  not  entirely,  for  the  purpose 
of  inducing  the  Court  to  consider  that  which  the  charter  calls  in 
terms  a  direction  as  a  condition :  and  I  am  quite  content  to  treat  it 
as  a  condition,  and  to  admit  that  it  has  been  broken.  Still  it  may 
be  worth  while  to  observe,  upon  this  point,  that,  although  in  old 
books  not  a  few  cases  may  be  found  distinguishing  between  grants 
from  the  Crown  and  grants  from  the  subject,  on  grounds,  some  of 
them  hard  to  reconcile  with  justice  or  common  sense,  some  of  them 
reasonable  enough  at  the  time,  with  reference  to  the  then  condition 
and  interests  of  the  Crown,  but  wholly  unreasonable  now ;  yet  the 
general  principle,  to  be  traced  in  the  main  current  of  authority,  is 
both  a  just  and  a  reasonable  one,  and  establishes  the  same  guiding 
principle  of  construction  for  instruments  of  both  kinds.  If  indeed 
the  King  has  been  deceived  by  any  false  suggestion,  as  to  what  he 
grants,  or  the  consideration  for  his  grant ;  if  he  appears  to  have 
been  ignorant  or  misinformed  as  to  his  interest  in  the  subject-matter 


▼oi..  xcni.]     1853.     Q.  B.     1  EL.  iV  BL.  387-339. 


161 


of  his  grant ;  if  the  language  of  his  grant  he  so  general  that  you 
cannot  in  reason  apply  it  to  all  that  might  literally  fall  under 
it ;  or  if  it  be  couched  in  terms  so  uncertain  that  you  cannot  tell 
how  to  apply  it  with  that  precision  which  grants,  from  one  so 
specially  repr^enting  the  ^public  interest,  ought  in  reason  to  haye ; 
or  if  the  grant,  reasonably  construed,  would  work  a  wrong  or  some- 
thing contrary  to  law :  in  these  and  such  like  cases,  the  grant  will 
be  either  wholly  void,  or  restrained  according  to  circumstances ; 
and  equally  so  whether  the  technical  words  ex  certd  scientid  et  mero 
motu  be  used  or  not.  But  this  is  held  upon  the  very  same  principle 
of  construction  on  which  a  grant  from  a  subject  is  construed ;  namely, 
the  duty  of  effectuating  the  intention  of  the  grantor.  To  hold  the 
grants  valid  or  unrestrained  in  the  cases  I  have  just  put,  would  be, 
as  is  said,  in  deceptione  Domini  Regis,  and  not  secundum  inten- 
tionem.  It  is  satisfactory  to  see  this  language  of  good  sense  used, 
even  in  times  when  the  prerogative  was  at  least  sufficiently 
favoured  in  courts  of  law,  and  in  the  very  books  to  which  reference 
is  made  for  a  strict  and  unequitable  construction.  Thus  in  the 
celebrated  case  of  Alton  Woods  (l),  which  contains  a  store  of  learn- 
ing on  this  head,  in  what  Lord  Coke  calls  the  Lord  Treasurer's 
brief  and  effectual  judgment,  it  is  laid  down  that  ''no  violent  or 
Btrainable  construction  is  to  be  made  of  the  King's  grant,  but  his 
grant  shall  be  taken  in  an  usual  and  common  sense,  according  to 
his  intent  and  meaning."  In  Sir  John  Molyn's  case  (2)  Lord  Coke 
desires  the  reader  to  "note  the  gravity  of  the  ancient  sages  of  the 
law,  to  construe  the  King's  grant  beneficially  for  his  honour,  and  the 
relief  of  the  subject,  and  not  to  make  any  strict  or  literal  construc- 
tion in  subversion  of  such  grants :"  and  Lord  Chief  Baron  Comyns, 
Dig.  Grant  (G  12),  gives  accurately  the  substance  of  this  case,  and 
of  Bewley's  case  (s)  and  the  case  of  The  Churchwardens  of  St, 
Sariour's,  Southwark  (4,%  *in  these  words:  "So,  where  the  King's 
grant  is  capable  of  two  constructions,  by  the  one  of  which  it  will  be 
valid,  and  by  the  other  void,  construction  shall  be  made  to  make  it 
valid ;  for  that  will  be  more  for  the  benefit  of  the  subject  and  the 
honour  of  the  King,  which  ought  to  be  more  regarded  than  his 
profit."  In  the  case  now  before  us,  and  upon  this  motion,  there 
is  no  legal  ground  for  presuming,  nor  indeed  am  I  aware,  if  we 
could  look  beyond  the  record,  that  there  is  any  pretence  for  saying, 
that  the  Crown  was  misinformed  or  deceived  in  its  grant.    We  are 
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dealing  ^ith  a  condition  subsequent  not  performed ;  and  the  only 
question  in  this  part  of  my  judgment  is  one  of  construction  of 
language :  What  are  the  rights  which  the  Crown  has  reserved  to 
itself,  on  the  happening  of  such  event  ?  Now,  secondly,  it  appears 
to  me  perfectly  plain  that,  in  this  instrument,  and  for  a  reason 
which  the  instrument  itself  sufficiently  discloses,  it  was  the  inten- 
tion of  the  Grown  to  reserve  to  itself  a  special  power  of  revocation, 
either  absolutely,  or  on  condition,  and  that  power  only.  The 
reason,  to  which  I  allude,  is  this.  The  Crown  has,  in  the  first 
place,  incorporated  the  grantees  absolutely  and  for  ever ;  but  it  has 
guarded  and  accompanied  its  grant  with  many  directions  as  to 
matters  future,  some  of  more  some  of  less  importance;  some 
wherein  failure  of  performance  might  go  to  the  root  of  the  grant, 
must  be  wilful,  would  be  irreparable,  and  also  irrespective  of  time ; 
others  of  just  a  contrary  character.  It  was  wise  therefore  to  make 
an  absolute  revocation  the  possible  punishment  in  all  cases ;  it  was 
equitable  also  to  retain  a  power  of  qualifying  that  revocation  to 
meet  the  circumstances  of  some.  For  example,  the  100,00OL 
might  not  have  been  subscribed  for  within  the  specified  time ;  the 
directors  might  have  been  cognizant  *of  that,  might  have  given  a 
fraudulent  certificate  and  commenced  business.  This  would  have 
been  one  case  of  breach  of  condition ;  and  not  a  word  could  have 
been  said  against  the  justice  of  an  absolute  revocation  for  such 
wilful  and  fraudulent  conduct  in  so  important  a  particular.  But 
the  100,000/.  might  also  have  been  bond  fide  subscribed  for  within 
time,  the  certificate  might  have  been  given  regularly,  and  business 
commenced,  but  through  the  neglect  of  an  officer  the  indorsement 
on  the  charter  might  not  have  been  made  till  the  day  after:  this 
would  have  been  another  breach.  But,  in  equity,  or  strict  justice, 
ought  the  same  consequence  to  follow  ?  The  prosecutor's  construc- 
tion will  involve  this  conclusion:  according  to  him  there  is  no 
discretion  in  the  Crown ;  the  same  judgment,  if  any,  must  pass  in 
both ;  and  that  must  be  unqualified  and  absolute.  Now  his  argu- 
ment must  rest  on  one  of  two  grounds;  for  I  presume  he  would 
not  say  we  must  sponge  the  proviso  clean  out  of  the  charter ;  but 
he  will  say,  either  that,  if  you  did  strike  out  the  whole  of  the 
special  clause  of  forfeiture,  still  the  breach  of  any  condition  is  a 
ground  of  forfeiture  at  the  election  of  the  Crown;  and  that  that 
ground  remains  untouched  by  the  special  clause  remaining  in :  or 
that,  if  it  were  necessary  to  have  the  will  of  the  Crown  specially 
exercised,  the  fiat  of  the  Attorney-General,  which  must  be  granted 
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before  the  issuing  of  the  scire  facias,  was  a  conclusive  expression 
of  that  will.  Let  us  consider  both  of  these  grounds  in  order.  The 
first  of  these,  in  the  argument  at  the  Bar,  was  expressed  by 
saying  that  the  special  and  expressed  power  of  revocation  was 
only  cumulative  on  the  general  and  implied  power.  The  term 
**  camulative  "  is  not,  I  think,  very  correctly  applied  here.  When 
*one  thing  is  cumulative  on  another,  whether  it  be  remedy,  penalty 
or  power,  we  are  speaking  commonly  of  two  things  which  are  at 
least  consistent,  and  might  without  incongruity  be  applied  at  the 
same  time :  as  indictment  and  summary  proceeding,  fine  and 
imprisonment,  action  for  breach  of  covenant  and  ejectment  for 
forfeiture.  Two  ways  of  doing  the  same  thing,  where  only  one  of 
the  two  can  in  fact  be  used,  make  a  case  of  election ;  but  they  are 
hardly  cumulative.  This,  however,  may  be  mere  criticism  on 
terms ;  and,  if  the  special  power  in  this  charter  had  been  limited 
to  its  unconditional  avoidance,  I  do  not  know  that  there  would  be 
any  ground  for  refusing  to  hold  that  the  two  might  coexist,  and 
the  Crown  might  have  its  election.  It  would,  even  then,  be  very 
difficult  to  account  for  its  introduction.  Why  introduce  the  term 
of  writing  under  the  Great  Seal  or  under  the  Sign  Manual,  merely 
to  do  that  which  the  law  had  already  enabled  to  be  done,  and 
which  might  still  be  done  without  either  ?  And  upon  a  question  of 
intention  there  would  have  been  great  weight  in  this  objection. 
But  the  power  is  not  so  limited ;  it  is  extended  to  a  conditional 
revocation  also.  The  Grown  under  it  may  say  to  the  grantees : 
*'  Unless  within  such  a  time,  or  in  such  a  way,  you  do  this  or  that, 
then  we  revoke  and  annul,  but  not  otherwise,  although  there  has 
been  a  breach  of  condition."  Now  this  is  a  new  power,  not  inherent 
in  the  Crown,  not  implied  by  law,  existing  only  by  virtue  of  express 
reservation.  No  judgment  to  this  effect  could  be  given  as  the 
result  of  a  proceeding  by  scire  facias.  But  this  power  cannot,  in 
reasonable  construction,  be  separated  from  the  other ;  they  are  in 
fact  two  parts  of  one  entire  power.  My  present  argument  is  simply 
on  the  reasonable  construction  *of  the  instrument  only,  apart  from 
any  legal  difficulties,  which  I  will  not  omit  to  consider  in  the  last 
place.  But,  apart  from  these,  if  any  such  there  be,  I  feel  certain 
that  no  one  could  doubt  that,  whatever  might  be  the  condition  of 
grantees  under  other  charters,  in  this  charter  the  law  and  mode  of 
revocation  was  specially  laid  down  in  this  sentence.  These  grantees 
were  to  understand  they  held  this  charter  subject  to  this  power  of 
revocation,  and  this  only.     Commonly  speaking,  "  expressum  facit 
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cessai-e  taciturn ; "  and  this  woald  seem  a  case  in  which  the  whole- 
some maxim  eminently  applies.  But  this  is  not  all.  I  cannot  but 
think  there  is  much  weight  in  the  observation  which  arises  on  the 
additional  and  extraordinary  power  of  revocation  at  the  end  of 
twenty-one  years,  or  to  add  new  modifications,  conditions  or  pro- 
visions at  its  pleasure,  which  the  Crown  has  expressly  reserved  to 
itself.  This  again  is  purely  the  creature  of  the  charter  itself :  the 
incorporation  was.  made  for  ever ;  to  give  the  members  a  perpetual 
succession  was  one  of  its  special  objects  :  yet  the  Grown  has  chosen 
to  reserve  the  extraordinary  power  of  destroying  it,  without  any 
breach  of  condition  or  misprision  of  any  kind,  at  the  expiration  of 
the  short  period  of  twenty-one  years.  Does  not  this  clause,  placed 
where  it  is,  in  immediate  sequence  to  the  clause  we  are  considering, 
help  to  show  that  the  matter  of  revocation  is  in  this  charter  put  on 
special  grounds  by  agreement  between  the  parties  ?  I  say  ''  agree- 
ment between  the  parties,"  because,  though  we  are  speaking  of  a 
charter  from  the  Crown,  and  use  properly  the  terms  "  grantor  "  and 
''  grantee,"  it  must  not  be  forgotten  that  even  this  is  in  its  essence  a 
compact,  and  that  the  Crown  and  grantee  are  mutually  contracting 
parties.  The  grantee  must  accept  before  he  *is  bound  by  the 
terms ;  and  I  apprehend  it  to  be  a  rule,  as  universal  as  it  is  wise, 
that,  where  a  written  instrument  contains  a  specific  provision  as  to 
a  particular  subject-matter,  the  provision  as  to  that  matter,  which 
the  law  would  imply  if  the  instrument  were  silent,  cannot  be 
resorted  to.  Here  then  the  grantees  have  accepted  a  charter,  which 
expressly  provides  for  avoidance  in  a  certain  way  and  on  certain 
conditions.  If  without  this  express  provision  the  charter  would 
have  been  voidable  on  breach  of  conditions,  more  simply  and 
absolutely,  so  as  to  make  the  tenure  of  the  grantees  less  advan- 
tageous, it  seems  to  me  only  the  more  reasonable  to  infer  that  this 
express  provision  supersedes  that  other  general  and  implied  power  of 
avoidance.  We  have  no  right  to  assume  that  the  charter  would  have 
been  accepted  with  the  power  of  revocation  at  the  end  of  twenty-one 
years,  unless  this  power  of  revoking  conditionally  only  on  breach  of 
any  direction  had  also  been  added.  The  one  may  have  been  the  con- 
sideration for  the  other ;  and  it  cannot  be  assumed,  as  it  was  by  Mr. 
Hill,  that  this  was  introduced  merely  to  enlarge  the  Crown's  power. 
In  part  it  does  enlarge  it  certainly ;  but  in  part  also  it  restrains  it. 
This  whole  clause  appears  to  me  to  lay  down  the  only  law  applicable 
to  the  subject.  The  liability,  therefore,  which  would  have  been 
implied  by  law  had  there  been  no  express  provision  does  not  exist. 
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Much  of  what  I  have  said  (at  so  much  length,  I  am  sorry  to  say) 
on  this  point  applies  to  the  other  argument  relied  on  for  the  pro- 
secutor. In  the  ordinary  case,  I  freely  admit  that  the  Jiat  of  the 
Attomey-Oeneral  must  be  taken  as  the  expression  of  the  will  of  the 
Crown.  It  must  be  so  in  the  present  case  as  regards  the  mere 
issuing  of  the  scire  facias.  I  do  not  think  the  Court  *has  power,  in 
any  case,  to  inquire  whether  the  Attorney-General  has  been  well  or 
ill  advised  in  granting  his  fiat ;  and,  in  the  present  instance,  I 
have  no  desire  to  raise  any  question  upon  it.  Still,  if  the  power  of 
the  Crown  be  limited,  the  power  of  the  Crown's  officer  must  be 
equally  so.  The  rights  of  the  grantee  conceded  by  the  Crown 
cannot  be  affected  by  the  act  of  the  Attoi-ney-General  beyond  the 
Crown's  power.  If  the  expression  of  the  Crown's  will,  in  the 
manner  specified  by  the  charter,  be  a  condition  precedent  to  the 
exercise  of  the  Crown's  power,  the  practice  of  Attorneys-General 
cannot  do  away  with  the  necessity  of  satisfying  that  condition.  I 
conclude,  therefore,  that,  construing  this  charter  according  to  the 
intention  of  the  parties,  to  be  gathered  from  its  language,  the  only 
power  of  revocation  or  annulling  reserved  to  the  Crown  is  that 
which  is  specially  expressed:  and  it  only  remains  to  consider, 
whether  any  rule  of  law  prevents  us  from  giving  that  effect  to  it 
which  was  intended.  It  has  not  been  argued,  and  it  certainly  could 
not  be  in  this  proceeding,  which  assumes  the  original  validity  of 
the  charter,  that  the  Crown  could  not  by  law  have  a  conditional 
instead  of  an  absolute  power  of  avoidance  for  breach  of  condition ; 
and,  if  it  might  have  it,  it  certainly  might  expressly  reserve  it.  But 
it  has  been  said  that  this  particular  reservation  is  so  expressed  as  to 
be  absurd  and  impracticable;  for  that  it  supposes  first  the  charter 
to  have  been  revoked  and  made  void  by  the  Queen's  declaration 
under  the  Great  Seal,  or  Sign  Manual,  and  then  that  a  scire  facias 
is  to  issue  for  the  purpose  of  procuring  a  judgment  to  avoid  and 
cancel  that  which  has  already  been  so  revoked  and  made  void.  If 
there  be  any  difficulty  on  this  account,  it  exists  equally  in  regard  of 
many  letters  patent  for  new  inventions.  In  them  it  *is  commonly 
provided  that,  ''if  it  shall  be  made  appear  that  the  grant  is  con- 
trary to  law,  or  the  supposed  invention  prejudicial  to  the  subjects 
in  general,  or  not  new,  or  not  found  out  by  the  patentee,  then, 
upon  signification  by  the  Crown  under  the  Signet  or  Privy  Seal, 
the  letters  shall  be  utterly  void."  Yet  a  scire  facias,  as  we  all 
know,  would  be  necessary  for  the  repeal  of  the  patent  after  such 
signification  made;  and  that  for  a  reason  which  will  be  obvious 
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others).     ''  And  also  that  the  said  sam  of  50,0002.,  at  least,  of  the 
said  capital  of  the  said  Corporation  had  not  been  paid  up  within 
the  said  period  of  twelve  calendar  months  from  the  date  of  our  said 
letters  patent;"  and  "also  that,  although  the  said  partnership 
began  business  on  a  certain  day,"  "  yet,  at  the  time  when  the  said 
partnership  so  began  business,  50,0002.  of  the  capital  of  the  said 
partnership  had  not  been  paid  up  : "  and  also  that,  "  although  the 
said  partnership  began  business  on  a  certain  day,"  "  and  although, 
at  the  time  when  the  said  partnership  so  began  business,  one 
half   of   the    capital   of    the  said   Company  had  not  been   sub- 
scribed for,  nor  had  the  sum  of  50,000/.,  at  the  least,  of  the  said 
capital  been  paid  up,  yet  it  bad  been  certified  to  the  President  of 
the  said  Board  of  Trade  by  the  directors  of  the  said  Company, 
falsely  and  untruly,  that  at  least  one  half  of  the  capital  of  the  said 
Company  had  been  subscribed  for,  and  the  said  sum  of  50,000/.,  at 
the  least,  paid  up,  in  violation  of  the  provisions  in  the  said  letters 
patent  in  that  behalf  contained :  whereas,  in  truth  and  in  fact,  at 
the  time  of  giving  such  last  mentioned  certificate,  one  half  of  the 
said  capital  of  the  said  Company  had  not  been  subscribed  for,  nor 
had  the  said  sum  of  50,000/.,  at  least,  of  the  said  capital  been  paid 
up,  as  the  said  directors  then  well  knew."     The  defendants,  by 
their  5th  plea  to  the  suggestion  ''  that  the  sum  of  50,000/.  at  least, 
of  the  said  capital  of  the  said  Corporation  had  not  been  paid  up 
within  the  said  period  of  twelve  calendar  months  from  the  date  "  of 
her  Majesty's  said  letters  patent,  plead  that  the  sum  of  50,000/* 
had  *been  paid  up  pursuant  to  the  provisions  of  the  said  letters 
patent  in  that  behalf  within  the  said  period  of  twelve  months  from 
the  date  of  her  Majesty's  said  letters  patent.     By  their  10th  plea, 
to  the  suggestion  that,  **  at  the  time  when  the  said  partnership  so 
began  business,  50,000/.  of  the  capital  of  the  said  partnership  had 
not  been  paid  up,"   the   defendants   pleaded    that,   on    the    day 
when  the  said  partnership  so  began  business,  the  sum  of  50,000/. 
had  been  paid  up,  pursuant  to  the  provisions  of  the  said  letters 
patent  in  that  behalf.     And,  as  to  the  last  suggestion  (respecting 
the  certificate),  the  defendants,  by  their  18th  plea,  pleaded  that, 
at  the  time  of  the  giviug  of  the  said  certificate,  one  half  of  the  said 
capital  had  baen  subacribed  for,  and  the  sum  of  50,000/.  had  then 
been  paid  up,  pursuant  to  the  provisions  of  the  said  letters  patent 
in  that  behalf.     The  issues  on  these  three  pleas  were  found  for  the 
Crown  ;  and  the  propriety  of  the  verdict  is  not  questioned.    But  we 
are  called  upon  to  arrest  the  judguient  on  the  alleged  insufficiency 
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of  the  declaration  in  scire  facian.  It  was  hardly  questioned  by  the 
counsel  for  the  defendants  that  the  declaration,  as  framed,  would 
have  been  sufficient  had  it  not  been  for  the  proviso  in  the  charter, 
declaring  that,  in  case  the  Corporation  should  not  comply  with  the 
directions  and  conditions  contained  in  the  charter,  it  should  be 
lawful  for  the  Queen,  by  any  writing  under  the  Great  Seal  or  under 
the  Sign  Manual,  to  revoke  and  make  void  the  said  charter  and 
every  clause,  matter  and  thing  therein  contained,  either  absolutely, 
or  under  such  terms  and  conditions  as  her  Majesty  should  think 
fit.  There  seems  to  be  no  doubt  whatever,  that  without  this 
proviso  it  would  have  been  competent  either  for  the  Attorney- 
General  ex  *oJicio^  or  for  a  private  prosecutor,  having  obtained  the 
^fiat  of  the  Attorney-General  for  this  purpose,  to  have  proceeded  by 
»cir€  facias  with  a  view  that  the  letters  patent  might  be  cancelled, 
on  the  suggestions  above  stated.  According  to  the  authorities 
cited  at  the  Bar,  and  many  others  which  might  be  cited,  respecting 
the  rules  for  construing  the  grants  of  the  Crown,  this  scire  facias 
shows  a  breach  of  conditions  on  which  the  charter  was  granted. 
The  Corporation  is  created  by  the  Queen  "  subject  to  the  directions 
aod  provisions  in  ourBoyal  charter  contained."  Her  Majesty  then 
goes  on  to  direct  that  one  half  the  capital  shall  be  subscribed  for 
within  twelve  calendar  months,  and  the  sum  of  60,000/.,  at  the 
least,  shall  be  paid  up  within  such  period,  and  that  the  partnership 
shall  not  begin  business  until  there  has  been  a  true  certificate  by 
three  of  the  directors  that  one  half  of  the  capital  has  been 
subscribed  for,  and  the  60,0002.  been  duly  paid  up.  These  are 
conditions  subsequent,  for  breach  of  which  the  charter  may  be 
annulled  and  cancelled.  The  scire  facias  suggests  a  breach  of  these 
conditions,  and  further  goes  on  to  allege  gross  misconduct  on  the 
part  of  the  directors :  that  they  knowingly  signed  a  false  certificate 
stating  that  one  important  condition  had  been  performed,  which 
they  had  broken.  The  alleged  breach  of  the  conditions,  and  the 
alleged  misconduct,  must  be  considered  as  estabUshed  by  the  verdict 
of  the  jury.  Therefore,  if  the  proviso  does  not  restrain  instead  of 
adding  to  the  powers  of  the  Crown,  there  is  surely  ample  ground 
for  the  judgment  that  the  letters  patent  be  annulled  and  cancelled. 
It  is  laid  down,  by  all  writers  of  authority  who  have  treated  this 
subject,  that,  if  letters  patent  under  the  Great  Seal  have  been 
granted  on  any  false  representation,  by  which  *they  are  void,  or  if, 
after  the  grant,  there  has  been  a  breach  of  any  condition  subsequent 
whereby  they  are  voidable,  the  prerogative  writ  of  scire  facias,  to 


Rko. 
r. 
Eahtkrn 
Archi- 
pelago 

COMPAKT. 


[  ♦aso] 


[  ».H5l  J 


170 


1868.    Q.  B,     1  EL.  &  BL.  851—852. 


[r.b. 


Reg. 

tr. 

Eastern 

Abohi-' 

PBLAOO 
Ck)MPAllT. 


[  ♦352  ] 


repeal  them^  may  be  sued  out,  either  directly  by  the  Crown,  or, 
with  the  consent  of  the  Crown,  on  the  relation  of  an  individual  who 
may  be  injured ;  and  in  the  subsequent  proceedings  it  is  wholly 
immaterial  whether  the  scire  facias,  which  in  all  cases  must  be  in 
the  name  of  the  King,  has  issued  with  or  without  a  relator.  But 
the  defendants'  counsel  strenuously  and  powerfully  contended  that, 
regard  being  had  to  the  proviso  in  this  charter  for  a  proceeding  by 
writing  under  the  Great  Seal  or  under  the  Sign  Manual,  in  case  the 
Corporation  should  not  comply  with  any  of  the  directions  and 
conditions  contained  in  the  letters  patent,  either  that  scire  facias 
could  not  be  brought,  or,  at  all  events,  that  scire  facias  could  not 
be  brought  until  the  Queen  has  revoked  the  letters  patent  by 
writing  under  the  Great  Seal  or  Sign  Manual ;  and  that  this  declara- 
tion  in  scire  facias  is  defective  in  not  containing  an  allegation  that 
there  had  been  such  a  revocation. 

After  a  very  attentive  consideration  of  the  charter,  I  am  of 
opinion  that  the  proviso  in  no  respect  limits  the  power  of  proceed- 
ing by  scire  facias  which  would  otherwise  have  existed,  and  that  it 
only  gives  a  cumulative  or  additional  remedy,  by  enabling  the 
Crown  in  a  summary  manner  to  revoke  the  charter  or  to  modify  it. 
The  supposition,  that  it  takes  away  all  power  to  proceed  by  scire 
facias  to  have  the  letters  patent  cancelled,  cannot  possibly  be 
sanctioned,  and  indeed  was  nearly  abandoned  during  the  argument, 
chief  reliance  being  placed  upon  the  proposition  that,  before  pro- 
ceeding by  scire  foLcias,  the  Crown  was  bound  to  revoke  the  letters 
patent  by  writing  under  the  Great  Seal  or  Sign  Manual,  and  that 
the  declaration  in  scire  *  facias  should  have  averred  such  a  prior 
revocation.  We  are  called  upon  to  say  that  the  Crown,  by  the 
proviso,  instead  of  increasing  its  power,  imposed  upon  itself  a 
disability  to  proceed  by  scire  facias  without  first  revoking  and 
making  void  the  charter  by  writing  under  the  Great  Seal  or  Sign 
Manual.  In  the  first  place,  it  is  very  difficult  to  imagine  how  such 
a  proceeding  to  cancel  letters  patent  could  be  conducted ;  and  no 
instance  of  such  a  proceeding  can  be  discovered,  although  a  similar 
power  of  summary  revocation  has  been  contained  in  all  letters 
patent  granted  for  inventions  since  the  passing  of  the  Statute  of 
Monopolies  (21  Jac.  I.  c.  3).  It  is  admitted  that  by  equivocal 
words  the  power  of  the  Crown  cannot  be  abridged :  but  it  was 
urged  at  the  Bar  that  the  construction  of  the  defendants  protects 
the  power  of  the  Crown,  by  preventing  private  prosecutors  from 
repealing  the  charter  under  a  scire  facias  for  an  unintentional  and 
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immaterial  breach  of  a  condition  which  the  Grown  would  be  willing 
to  overlook.     This  argument  seems  to  me  to  be  founded  upon  the 
fallacy  that  any  of  the  Queen's  subjects  may  at  pleasure  sue  out  a 
scire  facias  to  repeal  letters  patent.     No  such  scire  facias  can  be 
sued  out  without  the  consent  of  the  Grown,  given  through  the 
agency   of    the    Attorney-GeneraL      Althoagh   I   myself    had   the 
honour  to  fill  this  oflBce  for  more  than  seven  years,  I  will  not 
venture  to  rely   on  my  own  knowledge  of  the  existence  of  the 
Aitomey-GenerciVs  authority,  or  my  own  recollection  of  the  manner 
in  which  it  is  exercised.     In  note  (4)  to  Underhill  v.  Devereux{\), 
where  the  decisions  upon  scire  facias  to  repeal  letters  patent  are 
collected,  it  is  laid  down  that  '*  no  scire  facicis  ciEtn  be  sued  out  in 
this  case  until  the  King's  Attorney-General  grants  his  fiat  *to  take 
it  out."     In  Mr.  Campbell  Foster's  valuable  book  on  Scire  Facias 
(p.  249),  he  thus  states  the  practice :    **  The  prosecutor,  or  his 
solicitor,  having  prepared  a  draught  of  the  writ,  as  directed  by  the 
above  statute,  must  lay  a  fair  copy  of  it  before  the  Attorney-General, 
together  with  a  statement  of  the  facts  on  which  it  is  founded,  in 
order  to  obtain  his  fiat,  which  must  be  filed  in  the  Petty  Bag  Office, 
to  authorize  the  issuing  of  the  writ,  and  without  which  the  writ 
cannot  be  sealed :  "  and,  at  p.  250 :  "  It  has  been  the  practice  of 
Attorneys-General  only  to  grant  the  requisite  fiat  to  enable  the 
prosecutor  to  sue  in  the  name  of  the  Queen,  on  condition  that  he 
enters  into  a  bond  of  indemnity,  to  be  taken  in  the  name  of  the 
clerk  of  the  Petty  Bag,  with  two  sufficient  sureties  in  ordinary 
cases,  and  for  such  sum  as  the  Attoi-ney-General  shall  name,  to  pay 
the  patentee  the  amount  of  his  costs  taxed  as  between  attorney  and 
client,  if  the  action  against  him  sl^ould  fail."     Mr.  Hindmarch,  in 
his  Treatise  on  the  Law  relating  to  Patent  Privileges,  &c.,  p.  887, 
adds :  "  This  security  was  first  required  to  be  given  by  Sir  Archi- 
bald  Macdonald,  when  he  was  Attorney -General  about   the  year 
1790,  the  amount  of  the  bond  then  required  being  500Z.    But  since 
the  year  1886,  when  Sir  John  (now  Lord)  Campbell  was  Attorney- 
General^  the  amount  has  been   1,0002.   in  ordinary  cases.     The 
amount  of  the  bond  in  other  cases  is  entirely  discretionary  in  the 
Attorney-General,  who,  will,  in  extraordinary  cases,  order  security 
to  be  given  to  a  sufficient  amount  to  cover  the  probable  extent  of 
defendant's  costs  in  defending  the  action."     Stat.  11  &  12  Vict. 
c.  94,  s.  26,  requires  the  name  of  the  prosecutor  to  be  inserted  in 
the  writ  of  scire  facias ;  but  with  a  proviso,  "  that  nothing  in  this 
(1)  2  WxuB.  Sauud.  72  u  (6th  ed.). 
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Act  contained  shall  authorize  the  issaing  *of  any  such  writ  of  scire 
facias  aforesaid  without  the  Jiat  or  leave  of  her  Majesty's  Attorney^ 
Oeneral."     It  likewise  appears,  by  these  books  of  practice,  that  the 
defendant  may  be  heard  to  show  cause  before  the  Jiat  is  granted, 
and  that,  after  the  Jiat  has  been  granted  and  the  scire  facias  has 
been  sued  out  by  the  relator,  the  Attorney-General  preserves  a 
controul  over  the  action,  as  he  does  over  a  charity  information 
where  there  is  a  relator ;  and  he  may  order  a  nolle  prosequi  to  be 
entered  as  to  any  suggestion  which  he  thinks  is  unfairly  introduced. 
See  Webster's  Reports  *&c.  on  Letters  Patent,  p.  671,  note  (i).    The 
defendant's  counsel  then  rely  upon  dicta,  to  be  found  in  the  books, 
that  this ^fiat  is  ''matter  of  right."    It  is  matter  of  right  to  all  who 
are  justly  entitled  to  it ;  but  those  only  are  justly  entitled  to  it  who 
suffer  a  prejudice  by  the  letters  patent,  and  the  breach  of  the  con- 
dition upon  which  they  have  been  granted.     No  mandamus  would 
lie  to  the  Attorney-General  to  grant  his^^  for  a  scire  facias.     If  he 
were  improperly  to  withhold  it,  he  might  be  questioned  in  Parlia- 
ment ;  and  he  might  be  punished  for  his  misconduct.    But,  upon 
such  a  complaint  being  brought  forward  against  him,  if  he  could 
show  that  the  applicant  had  no  interest  whatever  in  the  subject- 
matter,  and  was  only  actuated  by  spleen  or  malevolence,  and  that 
it  was  for  the  public  advantage  that  the  letters  patent  should  not 
be  assailed,  instead  of  being  punished  he  would  be  applauded.    It 
is  then  said  that  extreme  hardship  would  arise  to  this  Company, 
and  other  Companies  incorporated  in  the  same  manner,  if  a  scire 
facias  actually  to  cancel  the  charter  were  to  issue  for  the  breach  of 
some  unimportant  condition,  instead  of  the  milder  power  being 
exercised  of  altering  the  charter.     We  know  nothing  of  what  passes 
before  the  Attoimey-General  when  he  grants  *his  fiat  for  a   scire 
facias :  but  we  must  suppose  that  he  has  duly  exercised  his  power. 
It  is  possible   that,  in   this  case,  evidence  was  laid  before  the 
Attorney-General  of  the  gross  fraud  respecting  the  false  certificate 
that  the  capital  of  50,000^.  had  been  paid  up,  which  is  suggested  in 
the  scire  facias,  and  which  was  proved  to  the  satisfaction  of  the 
jury;  whereby  there  was  a  failure  of  consideration,  and  the  object 
of  granting  a  charter,  to  work  mines  abroad  with  capital  to  be 
subscribed  at  home,  may  have  been  entirely  defeated.    At  any  rate 
the  possibility  of  power  being  abused  is  no  conclusive  argument 
against  its  existence ;  for,  under  every  form  of  government,  there 
must  be  lodged  in  certain  functionaries  discretionary  powers  to  be 
exercised  under  a  responsibiUty  for  the  abuse  of  them,  without 
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allowing  the  validity  of  the  act  done  to  be  judicially  questioned. 
In  this  case  we  are  bound  to  presume  that  the  scire  facias  proceeded 
with  the  approbation  of  the  advisers  of  the  Grown,  and  not  in 
contravention  to  their  wishes  or  intentions.  It  seems  to  me,  that 
to  construe  the  proviso  giving  a  power  to  the  Grown  summarily  to 
revoke  the  charter  as  a  restriction  upon  the  power  of  the  Grown 
to  proceed  hy  scire  facias  would  be  contrary  te  the  rules  of  law  and 
to  the  intentions  of  the  parties.  The  charter  may  be  construed  so 
as  in  all  its  parts  to  work  harmoniously,  by  supposing  that  the 
summary  power  reserved  by  the  proviso  is  cumulative  or  additional, 
leaving  the  remedy  by  scire  facias  to  remain  as  if  the  proviso  had 
never  been  introduced.  The  notion  of  a  scire  facias  after  a  revoca- 
tion by  writing  under  the  Great  Seal  or  Sign  Manual  never  seems  to 
have  been  contemplated,  and  is  wholly  inconsistent  with  the  power 
of  modifying  the  charter ;  for  upon  sdre  facias  the  judgment  is 
qiuKi  cancelUtur,  That  the  exercise  of  the  *summary  power  was  to 
be  final  is  further  shown  by  the  power,  under  the  proviso,  to  the 
Queen,  at  any  period  after  the  expiration  of  twenty-one  years,  by 
writing  under  the  Great  Seal  or  Sign  Manual,  to  revoke  and  make 
void  the  charter  or  to  modify  it  as  she  should  think  fit,  without 
any  breach  of  any  condition  or  any  default  whatsoever,  and  without 
any  possibility  of  following  up  the  revocation  by  scire  facias. 
These  are  extraordinary  powers,  enabling  the  Grown  to  put  an  end 
to  a  franchise  without  a  scire  facias  ;  but  it  was  for  the  grantees  to 
consider  whether  they  would  accept  a  charter  reserving  powers  to 
the  Grown  which  without  this  express  proviso  it  would  not  possess 
at  common  law.  It  was  urged,  however,  that  the  implied  power  of 
proceeding  by  scire  facias  in  the  usual  manner  must  be  understood 
to  have  been  renounced  by  the  Grown,  when  the  proviso  to  proceed 
in  another  manner  is  expressly  mentioned.  This  argument,  if 
valid,  would  prevent  a  scire  facias  from  being  brought  to  repeal  a 
patent  for  an  invention,  at  least  until  it  has  been  revoked  by  the 
Queen  or  six  of  her  Privy  Gouncil.  In  every  such  patent  there  is  a 
proviso  that,  if  the  invention  is  not  new,  ''  then  upon  signification 
or  declaration  thereof  to  be  made  by  us,  our  heirs  or  successors, 
under  our  or  their  Signet  or  Privy  Seal,  or  by  the  Lords  and  others 
of  our  or  their  Privy  Gouncil,  or  any  six  or  more  of  them  under 
their  hands,  these  our  letters  patent  shall  forthwith  cease,  determine, 
and  be  utterly  void  to  all  intents  and  purposes,  anything  herein- 
before contained  to  the  contrary  thereof  in  any  wise  notwithstand- 
ing :  "  Hindmarch  on  Patents,  62.    The  condition  here  mentioned, 
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on  which  this  summary  power  may  be  exercised,  may  be  considered 
a  condition  precedent,  the  breach  of  which  makes  the  letters  patent 
*void  ab  initio :  but  suppose  the  same  power  had  been  reserved 
for  breach  of  the  condition  that  the  patentee  shall  within  a  specified 
time  inroU  a  specification  of  his  invention:  the  letters  patent  would 
for  this  purpose  be  identical  in  their  frame  with  the  present ;  and, 
upon  this  supposition,  could  it  be  doubted  that  a  scire  facias  might 
be  brought  by  the  Crown  to  repeal  the  letters  patent  on  the  ground 
that  there  had  been  no  sufficient  specification  of  the  invention 
inrolled,  although  there  had  been  no  prior  revocation  under  the 
reserved  power  by  the  Queen  or  the  Privy  Council  ?  I  cannot  find 
that  this  summary  power  ever  has  been  exercised :  and  letters 
patent  for  inventions  have  been  acted  upon,  and  repealed,  as  if  they 
contained  no  such  proviso.  But,  to  show  what  the  understanding 
of  the  profession  has  been,  I  may  refer  to  a  section,  in  Mr.  Hind- 
march's  book  on  Patents,  p.  431,  entitled  "  Of  the  Revocation 
of  a  Patent  by  the  Queen  or  Privy  Council."  The  learned  author, 
after  pointing  out  the  delay  and  expense  occasioned  by  a  scire  facias, 
says:  "  But  by  this  proviso  the  Queen  or  her  Council  may  declare 
the  cause  of  invalidity,  and  the  declaration  will  of  itself  have  the 
effect  of  revoking  or  avoiding  the  patent,  and  of  course  of  rendering 
all  further  proof  than  the  declaration  itself  unnecessary.  The  grant 
of  a  patent  is  a  matter  of  grace  and  favour,  and  therefore  as  we 
have  seen,  the  Crown  may  annex  any  conditions  it  pleases  to  the 
grant."  This  summary  power,  if  exercised,  is  considered  not  to  be 
necessary  or  ancillary  to  a  scire  facias,  but  to  leave  the  power  of 
proceeding  by  scire  facias  untouched  and  entire,  as  if  the  summary 
power  expressly  introduced  had  been  omitted  altogether  from  the 
letters  patent.  I  think  that  letters  patent  giving  a  monopoly  for 
an  invention  *and  letters  patent  creating  a  trading  Company,  if 
framed  in  the  same  manner,  must  be  construed  on  the  same 
principles.  With  regard  to  the  former,  in  practice  much  more 
facility  is  likely  to  be  given  to  writs  of  scire  facias;  for,  if  a 
monopoly  is  claimed  for  a  manufacture  which  is  not  new,  every 
member  of  the  community  may  be  considered  as  in  some  measure 
aggrieved,  and  entitled  to  a  remedy.  But  there  may  be  conditions, 
contained  in  letters  patent  creating  a  trading  Company,  in  which 
hardly  an  individual  in  the  kingdom  has  the  slightest  interest,  and 
the  breach  of  which  therefore  may  afford  no  reason  for  the  Grown 
consenting  to  a  scire  facias  at  the  prayer  of  a  relator.  In  the  latter 
class  of  cases  much  more  caution  is  likely  to  be  exercised  ;  and  we 
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may  conjecture  that  the  Attomey-Oeneral  woald  not  grant  his  fiat 
without  consulting  the  Board  of  Trade,  by  whose  advice  the  charter 
was  granted.  Bat,  the  scire  facias  having  proceeded,  I  am  of 
opinion  that,  in  point  of  law,  the  reserved  summary  power  of 
revocation  is  equally  to  be  disregarded  with  respect  to  both  classes 
of  letters  patent.  I  beg  particularly  to  draw  attention  to  the  con- 
cluding clause  (')  of  the  charter :  ''  Provided  always,  and  we  do 
hereby  direct  and  declare,  that  this  our  Boyal  charter  is  granted 
upon  this  express  condition,  that  the  said  partnership,  hereby 
incorporated,  shall,  at  all  times  during  the  continuance  of  the  said 
Corporation,  abide  by  and  conform  to  all  and  every  the  directions 
which  may  be  given  to  the  said  Corporation  by  an}^  one  of  the 
principal  Secretaries  of  State  of  us,  our  heirs  or  successors,  as 
regards  the  intercourse  and  dealings  by  the  said  Company  with  any 
foreign  State  or  Power."  Now,  suppose  the  scire  facias  had  alleged 
a  flagrant  breach  of  this  ^express  condition,  whereby  the  friendly 
relations  between  this  country  and  a  foreign  State  have  been 
disturbed  :  would  the  declaration  still  have  been  bad  for  not  stating 
a  revocation  under  the  Great  Seal  or  Sign  Manual  ?  There  seems 
to  be  no  doubt  that,  for  breach  of  this  condition,  the  Attorney- 
Gmeral  might  at  once  have  proceeded  by  scire  facias  :  and  between 
express  and  implied  conditions  in  Boyal  grants  hitherto  no  distinction 
has  been  made  as  to  the  remedies  of  the  Crown.  I  would  further 
observe  that,  by  the  construction  of  this  charter  which  seems  to  me 
to  be  the  right  one,  the  Queen  cannot  be  deprived  of  the  power  of 
revoking  the  charter  ''  under  such  terms  and  conditions*'  as  her 
Majesty  may  ''  think  fit ;  '*  for  the  consent  to  the  scire  facias  might 
have  been  refused,  with  a  view  to  such  a  proceeding.  We  are 
bound  to  believe  that  no  modified  revocation  of  the  charter,  under 
the  Great  Seal  or  Sign  Manual,  has  ever  been  in  contemplation :  and, 
on  the  contrary,  that  it  is  the  wish  of  the  Grown,  for  the  reasons 
set  out  in  the  writ  of  scire  facias  running  in  the  Queen's  name,  that 
the  charter  should  be  absolutely  annulled  and  cancelled.  I  have 
only  further  to  observe,  in  answer  to  an  observation,  urged  by  the 
defendant's  counsel,  that  I  do  not  consider  the^^  of  the  Attorney- 
General  any  exercise  of  the  summary  power  of  revocation ;  and  that 
my  opinion  rests  upon  this  principle,  that,  as  far  as  the  proceeding 
by  scire  facias  is  concerned,  the  charter  is  to  be  construed  and  acted 
upon  exactly  in  the  same  manner  as  if  the  summary  power  of 
revocation  mentioned  in  it  were  annihilated. 
(1)  Hecited,  ante,  p.  1-16. 
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Reg.  For  these  reasons  I  concur  in  the  opinion  expressed   by    my 

Eastrun      brother  Wightman.  As  my  brother  Colbridgb  and  my  brother  Erle 

PELAoo       ^^'^  ^^  *  contrary  opinion,  so  that  the  Court  is  equally  divided,  I 

Company,     presume  that  the  rule  will  drop,  and  judgment  will  be  given  for  the 

[  •3fio  ]       Crown.     But  *I  have  the  satisfaction  to  think  that  a  writ  of  error 

may  be  brought  upon  it ;  and,  if  it  be  erroneous,  it  will  be  reversed 

by  a  court  of  superior  jurisdiction. 

The  Court  being  equally  divided,  the  rule  dropped. 


1852.  WILLIAM  HENEY   GEEGOEY  v.  THOMAS  COT- 

Nor.j^^u.  TEEELL,   EICHAED   SWIFT,  and  ABEAHAM 

[360]  SLOWMAN. 

(1  El.  &  Bl.  360—371 ;  S.  C.  22  L.  J.  a  B.  217 ;    17  Jur.  525.) 

Ti'espass  against  the  sheriff  and  S.  for  breaking  a  house  and  taking  goods. 
Plea  by  S.,  severing  in  his  pleadings  from  sheriff,  alleging  a  writ  of  Ji.  fa. 
directed  to  the  sheriff,  a  warrant  by  the  sheriff  to  S.  as  bailiff,  and  justifi- 
cation as  bailiff.  Beplication,  alleging  a  prior  warrant  to  J.  as  bailiff,  a 
seizuro  by  J.  under  the  writ,  and  payment  by  plaintiff  to  the  sheriff  in 
satisfaction  of  the  writ,  before  the  warrant  to  S.  Eejoinder,  traversing  the 
prior  seizure  under  the  writ,  and  the  payment  to  the  sheriff. 

On  the  trial,  the  sheriff  and  S.  appeared  by  different  counsel.  It  appeared 
that  the  sheriff  made  a  warrant  to  J. ;  that  J.  sent  L.,  his  general  manager, 
to  execute  it,  and  L.  entered  the  plaintiffs  house  and  seized  his  goods. 
Plaintiff  sent  to  the  office  of  the  bailiff  J.,  and  there  paid  the  amount  to  L., 
who,  in  J.'s  name,  withdrew  the  man  in  possession,  and  sent  notice  to  the 
execution  creditor  that  the  money  was  ready.  In  the  course  of  the  same 
day  J.  died ;  and  the  money  was  not  found.  The  sheriff,  knowing  the 
facts,  made  a  fresh  warrant  to  S.,  who  seized  plaintiff's  goods  and  held  them 
for  several  days.  The  jury  did  not  agree  as  to  whether  L.  actually  paid  the 
money  to  J.  before  his  death ;  but  they  found  that  K  was  authorized  by  J.  to 
execute  the  warrant,  and  to  receive  the  money.  The  Judge  ruled  that  the 
jury  might  find  for  the  plaintiff.  The  counsel  for  the  sheriff  excepted  (1). 
The  counsel  for  S.  did  not.    The  jury  assessed  the  damages  at  400/. 

The  counsel  for  the  sheriff  moved  for  a  new  trial,  on  the  ground  that  the 
damages  were  excessive :  Held,  that  he  might  do  so  without  abandoning 
the  bill  of  exceptions,  as  this  was  a  point  which  could  not  have  been 
included  in  it ;  but  that  the  jury  were  justified  in  giving  vindictive  damages 
in  such  a  case  against  the  sheriff ;  and  the  rule  was  refused. 

The  counsel  for  S.  moved  for  a  new  trial,  on  the  ground  of  misdirection 
and  that  the  damages  were  excessive  as  against  S. :  11  eld,  that  there  was 
sufficient  evidence  of  a  payment  to  J.  the  bailiff,  under  an  execution  d* 
facto ;  and  that,  assuming  the  seizure  by  L.  in  J.'s  absence  to  be  irregular, 
still  the  payment  was  good :  and  the  rule,  on  the  ground  of  misdirection, 
was  refused. 

But  held  that  the  damages  were  excessive  as  against  S.  alone ;  and  a  rule 

(1)  The  proceedings   in    error  are      judgment  of  the  Court  of  Q.  B.  was 
reported  .5  El.  &  Bl.  581,  25  L.  J.  Q.  B.      affirmed.— A.  C. 
33,  2  Jur.  N.  S.  16,  4  W.  E.  48.     The 
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nisi  was  granted  to  raise  the  question  what  is  the  measuie  of  damages  Gkegoby 

an  against  joint  wrongdoers,  one  of  whom  has  acted  under  aggravating  v* 

circumstances  not  affecting  the  other.    An  arrangement  having  been  made,  Cottbkbll. 
this  rule  dropped ;  and  the  question  was  not  further  discussed.    Lito  quaere. 

Tbebpass  for  breaking  plaintiff 'b  house,  and  seizing  his  goods. 
The  defendant  Slowman  severed,  in  his  pleadings,  from  the  other 
defendants. 

Pleas  by  Slowman.  1.  Not  guilty.  Issue  thereon.  2.  A  writ 
of  Ji.  fa.,  directed  to  the  Sheriff  of  Middlesex,  on  a  judgment 
recovered,  in  the  Queen's  Bench,  by  one  *Thomas  Baker  against  [  *'^^^  ] 
the  plaintiff,  endorsed  to  levy  257Z.  11^.,  which  writ  was  delivered 
to  the  other  defendants  as  such  sheriff :  a  warrant  from  the  sheriff 
to  the  defendant  Slowman  and  one  Daniel  Gover,  who  were  bailiffs 
of  the  sheriff:  and  a  justification  of  the  trespasses  under  such 
warrant :  verification.  Eeplication  :  That,  after  the  delivery  of  the 
writ  to  the  sheriff,  and  before  the  making  by  the  sheriff  of  the 
warrant  to  the  defendant  Slowman,  the  sheriff  made  a  warrant  to 
Emanuel  Jones,  then  a  bailiff;  and  that,  by  virtue  of  the  said  writ  and 
warrant  to  him,  the  said  Emanuel  Jones  entered  plaintiff 's  house  and 
seized  his  goods :  that  afterwards,  and  before  any  sale  of  the  goods, 
and  whilst  Jones  was  in  possession  as  such  bailiff,  the  i)laintiff  paid  the 
other  defendants,  Ootterell  and  Swift,  as  such  sheriff,  and  they,  as  such 
sheriff,  accepted  and  received,  2701. 18«.  8c2. , being  the  full  amount  which 
they  were  entitled  to  levy ;  and  so  the  writ  then  became  satisfied :  veri- 
fication. Rejoinder:  That  Emanuel  Jones  did  not  under  the  writ  seize 
the  goods,  nor  did  plaintiff  pay  the  sheriff,  nor  did  the  sheriff  accept, 
the  money  mo<io  etfomid  :  conclusion  to  the  country.    Issue  thereon. 

The  pleadings  by  the  other  defendants  raised  other  issues  of  fact. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  Middlesex 

sittings  after  last  Trinity  Term,  it  appeared  that  the  sheriff  bad  made 

out  a  warrant  and  delivered  it  to  Emanuel  Jones,  who  was  a  bailiff. 

Jones's  son, Edward  Lewis  (l),  who  in  practice  acted  as  the  bailiff's 

clerk  and  head  officer,  went  to  the  house  of  the  plaintiff,  ^entered       [  *3G2  j 

and  seized  the  goods  of  the  plaintiff,  and  went  away,  leaving  a  man 

in  possession.    The  plaintiff,  having  the  money  ready,  offered  it  to 

the  man  in  possession,  who  refused  to  take  it,  but  referred  plaintiff 

to  the  office  of  the  bailiff  Jones.     The  plaintiff's  solicitor,  on  his 

behalf,  went  to  the  office.     Jones  was  then  confined  to  his  bed  by 

illness ;  and  he  died,  after  the  solicitor  arrived,  in  the  course  of  the 

(1)  The  real  name  of  both  the  bailiff  the  son  by  the  name  of  Lewis;  and 
and  his  son  was  Levy :  but  the  father  throughout  the  proceedings  they  were 
was  known  by  the  name  of  Jones,  and      called  by  their  reputed  names. 
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Gbboobt  day  :  but  it  appeared,  by  the  evidence,  that  he  was  not  at  the  time 
CoTTKBKLL.  of  the  payment  insensible.  The  plaintiff's  solicitor  did  not  see 
Jones,  but  saw  his  son  Lewis,  who  acted  as  his  clerk  and  managed 
the  office.  Lewis  received  the  money,  gave  directions,  in  Joaes's 
name,  to  the  man  in  possession  to  give  up  possession,  which  he  did ; 
and  Lewis  sent  notice  to  Baker,  the  execution  creditor,  in  Jones's 
name,  that  the  money  was  levied  and  was  ready  at  Jones's  office. 
Baker's  solicitor  thereupon  went  to  the  office.  Before  his  arrival 
Jones  was  dead ;  and  the  solicitor  did  not  obtain  the  money.  The 
sheriff,  being  ruled  to  return  the  writ,  after  several  applications 
before  a  Judge  for  further  time,  was  obliged  to  return  it.  The 
sheriff  then,  treating  the  first  levy  as  a  nullity,  issued  a  fresh 
warrant,  which  was  directed  to  Slowman  and  Gover.  Under  this 
writ  the  plaintiff's  goods  were  seized,  and  the  man  remained  in 
possession  for  several  days.  The  goods  were  not  sold,  an  arrange- 
ment having  been  made  by  which  the  plaintiff  gave  security  to  pay 
the  amount  if  ultimately  found  Hable.  There  was  contradictory 
evidence  as  to  whether  Slowman  or  Gover  was  the  bailiff  who  in 
fact  executed  the  writ.  It  was  admitted  that  the  second  seizure 
was  conducted  by  the  bailiffs  as  civilly  and  with  as  little  annoyance 
as  was  practicable.  Lewis,  who  was  a  witness  at  the  trial,  swore 
positively  that  he  paid  the  money,  as  soon  as  received,  to  his  dying 
t  *863  ]  father  *  Jones ;  but  there  was  strong  contradictory  evidence  on  this 
point.  There  was  evidence  that  Lewis  in  practice  had  always  acted 
as  if  authorized  to  do  everything  for  his  father,  the  bailiff  Jones. 
On  this  evidence  (which  in  some  respects  is  given  in  more  detail  in 
the  judgment  of  the  Court)  the  Lord  Chief  Justicb,  at  the  trial, 
took  the  opinion  of  the  jury,  whether  in  fact  Lewis  did  pay  over  the 
money  to  the  bailiff  Jones  before  his  death.  On  this  point  the  jury 
did  not  agree.  They  said,  in  answer  to  questions  from  the  Lord 
Chibf  Justice,  that  Lewis  executed  the  warrant  by  the  directions  of 
Jones,  and  had  authority  from  Jones  to  act  for  him  in  the  office ; 
and,  further,  that  the  money  was  received  by  Lewis  in  pursuance  of 
such  authority.  The  Lord  Chief  Justice  then  told  the  jury  that, 
if  they  were  of  that  opinion,  they  might  find  that  the  money  had 
been  paid  to  the  sheriff.  To  this  direction  the  counsel  for  the 
defendants  Cotterell  and  Swift  excepted.  The  other  issues  were  left 
to  the  jury,  who  found  a  general  verdict  for  the  plaintiff:  damages 
4002.    In  last  Michaelmas  Term  (i). 

(1)  November   3rd,    1852.      Before    Lord    Campbell,    Oh.    J.,    Coleridge, 

Wightinau  aud  Krio,  JJ. 
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Bramwell,  for  the  defendants    Cotterell    and   Swift,   without      Grboory 
abandoning  the  bill  of  exceptions,  moved  for  a  new  trial  on  the    cottssbli.. 
ground  that  the  damages  were  excessive. 

(Lord  CAMPBEiiL,  Ch.  J. :  You  have  a  right  to  do  so,  because  that 
is  a  point  which  could  not  be  included  in  the  bill  of  exceptions. 
That  is  the  distinction :  a  plaintiff  cannot  select  one  point  on  which 
to  go  into  error,  and  apply  to  the  Court  in  banc  on  another.  He 
must  elect  to  take  all  the  points  on  which  he  relies  into  error,  or 
none.  But,  if  there  is  any  point  *  which  could  not  in  any  way  be  [  *^^  ] 
taken  into  error,  he  may  come  to  the  Court  in  banc  upon  that, 
without  abandoning  his  writ  of  error  on  the  others.) 

The  rule  was  refused  on  the  merits,  the  Court  intimating  that  the 
sheriff  had  behaved  oppressively,  and  that  the  jury  were  justified 
in  giving  \dndictive  damages,  and  that  the  Court  could  not  say  4001. 
was  too  much.     On  a  subsequent  day  in  the  same  Term  (l), 

3/.  Cliambers,  on  behalf  of  Slowman,  who  had  not  joined  in 
the  bill  of  exceptions,  moved  for  a  new  trial,  on  the  grounds  of 
misdirection,  and  that  the  verdict  against  Slowman  was  contrary  to 
the  weight  of  evidence,  and  the  damages,  as  against  him,  excessive. 
The  grounds  on  which  he  moved  on  the  two  last  points  are 
sufficiently  indicated  in  the  judgment.  The  Court  inquired  whether 
the  plaintiff  would  not  enter  a  noUe  prosequi  as  against  Slowman. 
Edwin  James,  for  the  plaintiff,  declined  to  do  so,  on  the  ground 
that  he  feared  advantage  might  be  taken  in  error  by  the  other 
defendants,  if  any  such  entry  were  made.  M,  Chambers  then 
quoted  some  parts  of  the  Lord  Chief  Justice's  summing  up,  in 
which  his  Lordship,  whilst  explaining  to  the  jury  what  damages 
they  might  give,  dwelt  on  the  hardship  on  the  plaintiff,  and  had 
pointed  out  that  the  plaintiff,  after  offering  the  money  to  the  man 
in  possession,  and  after  this  was  refused,  had  paid  it  at  the  bailiff 's 
office,  and  had  afterwards  had  his  goods  seized  afresh ;  and  that, 
if  such  a  practice  prevailed,  a  debtor  might  be  taken  in  execution 
after  paying  the  amount  recovered. 

3/.  Chambers,  in  support  of  his  application  in  respect  of  the       [  3<>5  ] 
allej^ed  misdirection  : 


^o*^ 


The  expressions  used    would  lead   the   jury  to  believe    that, 
as   a   matter    of  law,   a   person    taken   in    execution  is  entitled 
to    his    discharge    on    paying    the    sheriff's    officer.       That     is 
(I)  Noveuibor  5.     Boforo  the  same  Judges. 
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Gregory  not  so  :  IVood^  v.  Fiimis  (1).  Also  the  seizure  by  Edward  Lewis 
COTTEBEI.L.  (wlio  was  iiot  named  in  the  warrant),  in  tbe  absence  of  Emanuel 
Jones,  was  not  a  seizure  by  Jones  under  the  warrant :  Barratt  v. 
Pnce  (2).  And,  though  a  receipt  of  the  money  by  Jones  might  have 
been  a  receipt  by  the  sheriiBf,  yet  a  receipt  by  Lewis,  though  it 
might  bind  Jones,  Lewis  being  his  agent,  could  not  bind  the  sheriff. 
Jones  was  clothed  with  a  personal  trust  from  the  sheriff,  which  he 
could  not  confer  on  Lewis.  And,  therefore,  the  ruling  that  the 
jury,  who  had  not  found  any  personal  payment  to  Jones,  might 
nevertheless  find  for  the  plaintiff  on  the  second  issue  raised  on 
Slowman's  pleadings,  was  wrong. 

Cur.  adv.  vult. 

Lord  Campbell,  Ch.  J.,  on  a  subsequent  day  (November  11th,  1852) 
in  Michaelmas  Term,  delivered  the  judgment  of  the  Court  : 

The  first  ground  of  the  application,  on  behalf  of  the  defendant 
Slowman,  was  that,  upon  the  plea  of  Not  guilty,  there  was  no 
evidence  against  him  to  be  submitted  to  the  jury.  We  are  clearly 
of  opinion  that  there  was  evidence,  which,  if  unanswered,  would 
have  justified  the  jury  inferring  that  the  second  levy  in  the  plaintiff's 
house  was  authorized  by  Slowman;  and  indeed  Mr.  Chambeis 
hardly  contended  that  upon  this  issue  there  was  not  evidence 
[  •36«  ]  against  him  which  required  an  answer.  *But  Mr.  Chambers  very 
confidently  insisted  that,  as  White,  who  actually  entered  under  the 
second  warrant,  being  called  as  a  witness  by  Slowman,  swore  that 
he  was  put  into  possession  by  Gover,  who  was  likewise  named  as  a 
bailiff  in  the  warrant  with  Slowman,  and  that  Slowman  had  nothing 
to  do  with  the  transaction,  the  weight  of  evidence  was  in  favour  of 
Slowman  ;  the  jury  upon  this  evidence  might  have  found  in  favour 
of  Slowman  ;  but,  as  Slowman  himself  might  have  been  called  as  a 
witness  to  prove  that  he  had  nothing  to  do  with  the  transaction, 
and  he  was  not  called,  we  cannot  say  that  the  jury  were  wrong  in 
coming  to  the  conclusion  that  he  was  guilty  of  committing  the 
trespasses  stated  iu  the  declaration.  Mr.  Chambers  then  contended 
that  there  was  no  evidence  adduced  by  the  plaintiff  to  support  the 
issue  taken  upon  his  replication  to  Slowman*s  special  plea  of 
justification  under  the  warrant  directed  to  him  by  the  sheriff.  It 
will  be  material  to  see  distinctly  what  this  issue  was.  In  this  special 
plea  Slowman  states  the  issuing  of  the  fieri  facias  at  the  suit  of 
Baker  against  Gregory  ;  the  warrant  to  Slowman  and  Gover ;  the 

(1)  m  It  i:.  091  (7  Ex.  aca).  (2)  y  Ling.  666. 
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delivery  of  the  warrant  to  Slowman;  his  entry  into  the  plaintiff's      Orboory 

house,  and  his  seizing  the  plaintiff's  goods  under  this  warrant,    cottbrblf/ 

The  replication  to  this  plea  avers  that  a  prior  warrant  was  granted 

under  iheji.ja.  to  Emanuel  Jones  ;  that  this  warrant  was  delivered 

hy  the  sheriff  to  Emanuel  Jones ;  that  under  this  warrant  Emanuel 

Jones  entered  the  plaintiff's  house  and  took  his  goods ;  and  that 

afterwards,  and  before  the  grant  of  the  warrant  to  Slowman,  the 

plaintiff  paid  to  Cotterell  and  Swift,  the  co-defendants,  as  sheriff, 

and  they,  as  sheriff,  accepted  and  received  from  him,  270/.  18«.  M., 

the  same  being  the  amount  of  the  moneys  directed  to  'be  levied  by       F  •3rt7  ] 

the  said  writ  of  fi.  fa.  in  full  satisfaction  and  discharge  thereof. 

Slowman,  by  his  rejoinder,  says  that  Emanuel  Jones  did  not  enter 

and  take  plaintiff's  goods  under  the ^fi.  fa.  and  warrant  directed  to 

him ;    nor  did  the  plaintiff  pay  to  the  other  two  defendants  as 

sheriff,  nor  did  they  accept  or  receive  of  and  from  the  plaintiff,  the 

said  sum  of  money  mentioned  in  the  replication  in  full  satisfaction 

and  discharge  of  all  the  money  directed  to  be  levied  by  the  writ  and 

warrant.     Now  we  consider  the  real  issue  taken  to  be,  whether, 

before  the  granting  of  the  second  warrant  to  Slowman,  there  had 

been  an  execution  under  the  first  warrant  granted  to   Emanuel 

Jones,  and  the  plaintiff  had  paid  to  the  sheriff,  and  the  sheriff  had 

accepted  from  the  plaintiff,  the  2701.  139.  3^.  in  satisfaction  of  the 

moneys  to  be  levied  by  virtue  of  the  writ  and  the  warrant  directed 

to  Emanuel  Jones.    If  there  had  been  an  execution  de  facto  levied 

under  the  writ  and  warrant,  and,  before  the  second  warrant  was 

granted  to  Slowman,  the  money  to  be  levied  under  the  writ  had 

actually  been  paid  to  the  sheriff,  and  accepted  in  satisfaction  of  all 

the  money  to  be  levied,  we  do  not  think  that  any  irregularity  in  the 

execution  could  be  taken  advantage  of  by  the  sheriff,  or  those  acting 

under  the  sheriff,  so  as  to  enable  them  to  set  up  the  validity  of  the  second 

warrant,  subsequently  granted,  when  the  sheriff  had  in  his  hands 

money  amply  sufficient  tosatisfythejudgmentcreditor.  Now  we  think 

that  there  was  sufficient  evidence,  adduced  by  Gregory  the  plaintiff,  to 

prove  that  after  an  execution  de  facto,  under  the  warrant  directed  to 

Emanuel  Jones,  the  plaintiff  paid  to  the  sheriff,  and  the  sheriff  received 

from  the  plaintiff,  the  whole  of  the  money  to  be  levied  in  satisfaction 

of  the  writ  and  the  warrant.    Without  considering  how  far  Edward 

Lewis,  under  *the  circumstances  proved,  was  justified  in  entering      [  •368  ] 

the  plaintiff's  house,  there  can  be  no  doubt  that  Emanuel  Jones 

was  constituted  the  agent  of  the  sheriff  to  make   the  levy :  and 

there  was  evidence  that  a  payment  at  his  office,  in  the  manner 
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GnBQOKT  proved,  was  to  be  considered  a  payment  to  him,  and  to  the  sheriff. 
Ck)TT£iiKLL.  If  ^bat  was  then  done  could  not  be  enough  to  discharge  the  execu- 
tion and  protect  the  plaintiff  from  a  frebh  execution,  the  subjects 
of  this  country,  against  whom  a  judgment  has  been  obtained,  and 
whose  goods  have  been  taken  under  a  A,  fa.y  would  indeed  be  in  a 
very  deplorable  condition.  The  plaintiff  repeatedly  offered  to  pay 
the  man  in  possession  the  full  amount  of  the  demand,  but  was  told 
that  he  must  send  the  money  to  the  office  of  the  bailiff  named  in 
the  warrant,  who  would  give  a  discharge  under  which  the  execution 
would  be  withdrawn.  It  was  proved  that,  by  the  invariable  course 
of  proceeding  in  the  office  of  the  Sheriff  of  Middlesex,  this  is  the 
course  in  which  executions  are  paid  off  and  satisfied ;  and  no  other 
mode  of  paying  off  an  execution  under  2kfi.fa.  has  been  suggested. 
The  money  was  not  actually  paid  to  Emanuel  Jones  in  person, 
because  he  was  ill  in  bed ;  but  it  was  paid  at  his  office  to  his  clerk 
and  agent,  who  was  in  possession  of  his  books  and  papers  as  bailiff, 
and  was  employed  and  authorized  by  him  to  conduct  the  execution, 
and  to  receive  the  money.  Edward  Lewis  further  swore  that  he 
had  actually  paid  over  the  money  immediately  to  Emanuel  Jones ; 
but  the  payment  to  Edward  Lewis,  under  the  circumstances  proved, 
is,  we  conceive,  evidence  of  a  payment  to  the  sheriff ;  and  we  think 
that  the  jury  were  justified  in  finding  for  the  plaintiff  the  issue 
taken  by  the  rejoinder. 

Mr.  C/wwfc^r*  complained  likewise  of  misdirection  in  respect  of 
[  •869  ]  j^jj  observation  made  by  the  Judge  at  the  trial  *respecting  an 
execution  under  a  capias  ad  salisfaciendvvi.  Had  the  Judge  stated 
that  a  payment  to  the  officer  who  executes  such  a  writ  would  render 
the  sheriff  liable,  this  could  not  be  considered  a  direction,  in  point 
of  law,  upon  any  issue  joined,  which  of  itself  would  entitle  the 
defendant  to  a  new  trial ;  but  in  truth  the  Judge  was  only  pointing 
out  to  the  jury  the  lamentable  condition  of  the  party  subject  to 
a  second  execution  under  a  fi.  fa.  after  the  sheriff  has  received 
the  money;  and  he  observed  that  the  same  alarming  principle 
might  be  extended  to  an  execution  under  a  capias  ad  satisfuviendtnn. 

The  last  ground  of  the  api)lication  was  that  the  damages  were 
excessive.  We  have  already  expressed  an  opinion  that,  as  far  as 
the  sheriff  is  concerned,  the  verdict  ought  not  to  be  disturbed  on 
account  of  the  damages ;  and  to  this  opinion  we  adhere.  If  the 
second  execution  had  been  put  in  merely  by  mistake,  or  with  a  view 
hondfide  to  try  any  question  which  mipht  fairly  have  been  tried 
between  the  sheriff  and  the  plaintiff,  we  should  have  thought  the 
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damages  excessive  against  the  sheriff,  as  they  greatly  exceed  the  Orsqort 
pecuniary  loss  sustained ;  and,  notwithstanding  our  reluctance  to  cottbbkll. 
interfere  with  the  amount  of  discretionary  damages,  we  should 
have  been  inclined  to  submit  the  case  to  another  jury.  Sheriffs 
acting  honajide  are  entitled  to  and  will  always  receive  the  protec- 
tion of  the  Court.  But  in  now  dealing  with  this  part  of  the 
application  we  must  consider  that  the  action  is  without  defence, 
and  that  the  money  had  been  paid  to  the  sheriff  under  the  first 
execution  before  the  second  warrant  was  granted.  We  must  like- 
wise remember  that,  before  the  second  warrant  was  granted,  the 
sheriff,  or  those  who  represented  the  sheriff,  well  *knew  that  the  C  **^*^  1 
money  had  been  paid  at  the  office  of  the  bailiff  in  the  usual  course 
of  dealing,  and  that  a  discharge  had  been  given,  and  notice  had 
been  served  on  the  attorney  of  the  judgment  creditor  that  the 
money  was  ready  for  him.  It  is  quite  clear  that,  in  the  attend- 
ances before  the  Judge,  when  application  was  made  by  summons 
to  enlarge  the  time  for  returning  the  writ,  all  these  facts  must  have 
been  disclosed  and  discussed.  Was  it  not  then  the  duty  of  the 
sheriff  to  have  immediately  paid  the  amount  of  the  levy  to  Baker, 
as  was  afterwards  done  after  the  second  levy,  and  to  have  pro- 
ceeded against  Emanuel  Jones  or  his  sureties  ?  Instead  of  this, 
the  sheriff,  without  any  request  from  Baker,  spontaneously  granted 
the  second  warrant  to  Slowman,  not  even  giving  notice  to  Gregory 
that  such  a  step  was  to  be  taken.  What  fair  question  was  there  to 
be  tried  between  the  sheriff  and  Gregory  ?  The  sheriff  could  only 
seek  to  take  advantage  of  some  irregularity  in  his  own  officer,  as 
that  Emanuel  Jones  was  not  actually  present  at  the  moment  when 
Edward  Lewis  entered  Gregory's  house,  or  that  Emanuel  Jones 
was  not  actually  present  in  his  office  when  the  money  was  paid  to 
his  clerk.  If  such  points  when  taken  are  found  untenable,  ought 
the  remedy  of  the  party  who  suffers  from  them  to  be  confined  to 
the  pecuniary  loss  sustained  ?  The  jury  appear  to  have  thought 
that  this  was  a  case  in  which  the  process  of  the  Court  had  been 
abused,  and  a  gross  outrage  was  committed  under  the  forms  of  law. 
We  cannot  say  that  they  were  wrong  in  coming  to  this  conclusion ; 
and  if  they  were  right  we  should  not  be  justified  in  interfering,  on 
behalf  of  the  sheriff,  with  the  amount  of  compensation  which  they 
faave  awarded  in  the  exercise  of  their  constitutional  functions. 
But,  possibly,  a  different  *question  may  present  itself  when  the  t  *^^^  1 
application  is  made  on  behalf  of  Slowman,  the  officer,  who  does  not 
appear  to  be  implicated  in  the  aggravations  which  might  justify  the 
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Obegort  amount  of  damages  as  against  the  sheriff.  It  has  been  said  that  in 
CoTTBBELL.  an  action  of  tort  against  several  defendants,  who  have  taken  different 
parts  in  the  transaction,  the  measure  of  damages  ought  to  be  the 
sum  which  ought  to  be  awarded  against  the  most  guilty  of  the  defen- 
dants. But,  as  our  suggestion  that  a  nolle  prosequi  should  be 
entered  as  to  Slowman  has  not  been  accepted,  we  wish  to  afford  an 
opportunity  for  discussing  whether  there  be  such  a  doctrine,  and  how 
far  it  applies  to  the  present  case.  We  therefore  grant  to  Slowman 
a  rule  to  show  cause  why  there  should  not  be  a  new  trial,  on  the 
ground  that  the  damages  are  excessive,  and  on  that  ground  only. 

RtUe  nisi  gi'anted. 

The  plaintiff  having  come  to  an  arrangement  with  Slowman,  by 
which  the  damages  were  not  to  be  levied  against  him,  no  further 
proceedings  were  taken  on  the  rule,  which  consequently,  in  the 
course  of  the  following  Term  (Hilary,  1853),  dropped.  The  writ  of 
error  by  the  other  defendants  is  still  pending  (l). 


1852. 
Nov,  20. 

185S. 
Jan.  27. 

[372] 


REG. 


The  AMBERGATE,   &c.   RAILWAY 
COMPANY  (2). 

(I  El.  &  Bl.  372—382 ;  8.  C.  22  L.  J.  Q.  B.  191 ;  17  Jur.  668.) 

Mandamus  to  complete  a  railway  pursuant  to  an  Act  incorporating  the 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18).  Betuni,  i»/er 
alia,  that  the  undertaking  was  one  to  be  carried  into  effect  by  means 
of  a  capital  to  be  subscribed  by  the  promoters,  and  that  the  capital 
had  not  been  subscribed  for  under  a  contract,  pui^uant  to  the  Lands 
Clauses  Consolidation  Act,  s.  16,  nor  could  the  defendants  then  or  at  any 
time  procure  it  to  be  so  subscribed  for.  Plea,  by  way  of  estoppel,  that 
defendants  had  taken  the  lands  of  a  third  party  named,  on  part  of  the  line, 
in  exercise  of  the  compulsory  powers.  Demurrer :  Held,  that  the  return 
was  good,  as  it  showed  that  a  compliance  with  the  command  in  the  writ, 
which  would  necessitate  the  exercise  of  the  compulsory  powers,  would  be 
illegal.  Held,  also,  that  the  plea  of  estoppel  was  bad,  as  the  matter  disclosed 
by  it  was  res  inter  alios  acta. 

Mandamus.    The  writ  recited  the  provisions  of  **  The  Ambergate, 
Nottingham  and  Boston  and  Eastern  Junction  Railway  Act,  1846  " 


(1)  Reported  5  El.  &  Bl.  581 ,  25  L.  J. 
Q.  B.  33,  2  Jur.  N.  S.  16,  4  W.  B.  48. 
The  judgment  of  the  Court  of  Q.  B. 
was  affirmed. — A.  C. 

(2)  This  case  was  argued  on  the 
assumption  (see  post,  189)  that  the 
decision  of  the  Court  of  Queen's  Bench 
in  Reg,  v.  York  and  North  Midland 
Rail  Co,  {ante,  p.  88)  was  correct. 
The  decision  referred  to  was  reyersed 


in  error  {post,  p.  444).  See  also  Kd*n- 
hurghy  Perth  and  Dundee  Rail.  Co,  v. 
Philip  (1857)  2  Macq.  H.  L.  514); 
and  therefore  the  particular  difficulty 
which  arose  in  the  case  cannot  recur, 
but  it  is  nevertheless  of  authority  as 
a  decision  upon  the  construction  and 
effect  of  s.  16  of  the  Lands  Clause:* 
Consolidation  Act,  1845, — A.  C. 
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(9  &  10  Vict.  c.  dv-,  local  nnd  personal,  public).  That  Act,  Rbo. 
reciting,  in  the  usual  form,  that  the  making  of  a  railway,  therein  ambbroate, 
described,  would  be  for  the  public  benefit  and  that  the  promoters  ^^omVanV  ^ 
were  willing  to  make  it,  and  reciting  the  Nottingham  Canal  Act 
(32  Geo.  III.  c.  100)  (i),  and  the  Grantham  Navigation  Acts 
(33  Geo.  III.  c.  94  (2),  and  37  Geo.  III.  c.  30  (3)),  and  that  the 
Nottingham  Canal  *Company  and  the  Company  of  Proprietors  of  t  '*^^  ^ 
the  Grantham  Canal  Navigation  were  desirous  that  the  railway 
should  be  worked  in  common  with  their  canals,  and  that  the  Canal 
Companies  should  be  thereafter  consolidated  with  the  intended 
Railway  Company,  incorporated  "  The  Companies  Clauses  Con- 
soUdation  Act,  1845"  (8  &  9  Vict.  c.  16),  "The  Lands  Clauses 
Consolidation  Act,  1846  "  (8  &  9  Vict.  c.  18),  and  "  The  Railways 
Clauses  Consolidation  Acfc,  1846 "  (8  &  9  Vict.  c.  20),  so  far  as 
consistent  with  that  Act.  The  Act  then  incorporated  the  pro- 
moters (the  now  defendants)  for  the  purpose  of  making  the  line,  in 
.  the  usual  terms.  The  writ  recited  enactments  in  that  Act,  that 
the  capital  of  the  Company  should  be  1,900,000/.,  and  authorizing 
them  to  borrow  on  mortgage  633,000Z. ;  that  the  compulsory 
powers  for  the  purchase  of  land  were  not  to  be  exercised  after 
three  years  after  the  passing  of  the  Act ;  and  that  the  period  for 
completing  the  works  was  to  be  five  years ;  after  which  period  the 
powers  of  the  Company  should  not  be  exercised,  except  as  to  so 
much  of  the  line  as  should  then  be  completed,  and  except  also  as 
to  the  said  Nottingham  and  Grantham  Canals  and  all  works 
belonging  thereto.  The  writ  then  recited  further  provisions  of 
this  Act  as  follows.  ''And  reciting  that  the  capital  of  the  Not- 
tingham Canal  Company  consists  of  the  sum  of  76,000/.  divided 
into  600  shares  of  the  original  value  of  160Z.  each ;  and  that  the 
capital  stock  of  the  Company  of  Proprietors  of  the  Grantham 
Canal  Navigation,  otherwise  *called  in  the  now  reciting  Act  the       L  *374  l 

(1)  •*  For  making  and  maintaining  a  collateral  cut  from  the  said  intended 
a  navigable  canal  from  the  Cromford  canal,  at  or  near  Cropwell  Butler,  to 
Canal,  in  the  county  of  Nottingham,  the  town  of  Bingham,  both  in  the 
to  or  near  to  the  town  of  Nottingham  county  of  Nottingham." 

and  to  the  river  Trent,  near  Netting-  (3)  **  For  enabling  the  Company  of 

ham  Trent  Bridge ;  and  also  certain  Proprietors  of  the  Grantham    Canal 

collateral  cuts  therein  described,  from  Navigation  to  finish  and  complete  the 

the  said  intended  canal."  same,  and  the  collateral  cut  to  com- 

(2)  *'  For  making  and  maintaining  municate  therewith ;  and  for  amend- 
a  navigable  canal  from  or  nearly  from  ing  the  Act  of  Parliament,  passed  in 
the  town  of  Grantham,  in  the  county  the  thirty-third  year  of  his  present 
of  Lincoln,  to  the  river  Trent,  near  Majesty,  for  making  and  maintaining 
Nottingham  Trent  Bridge ;    and  also  the  said  canal  and  collateral  cut." 


&c.  Railway 
Company. 
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Rk(j.  Grantham  Canal  Company,  originally  consisted  of  the  sum  of 
ambkroatk,  75,000Z.  divided  into  750  shares  of  the  value  of  100/.  each,  which 
capital  was,  under  the  powers  of  the  said  Act "  (87  Geo.  III.  c.  30), 
"  increased  to  the  sum  of  112,500Z.  by  the  conversion  of  the  said 
shares  into  shares  of  1501.  each ;  and  reciting  that  all  calls  had 
been  paid  upon  the  shares  in  the  said  Canal  Companies,  with  the 
exception  of  one  share  in  the  said  Grantham  Canal  Company 
which  had  been  forfeited  for  non-payment  of  calls;  and  each  of  the 
said  shares  in  the  Nottingham  Canal  Company  was  then  of  the 
value  of  225Z.,  and  each  of  the  said  shares  in  the  Grantham  Canal 
Company  was  then  of  the  value  of  1602. :  It  is  enacted  that,  from 
and  immediately  after  the  opening  of  the  railway  between  Amber- 
gate  and  Grantham  for  public  use,  the  Company,  thereby  incor- 
porated, should  be  liable  to  pay  to  the  committee  of  management 
for  the  time  being  of  the  Nottingham  Canal  Company,  for  the  use 
of  the  persons  who,  at  the  time  of  the  opening  of  the  railway 
between  Ambergate  and  Grantham,  should  be  proprietors  of  the 
Nottingham  Canal,  the  sum  of  225Z.  for  and  in  lieu  of  each  share 
in  the  Nottingham  Canal,  and  should  also  be  liable  to  pay  to  the 
committee  of  management,  for  the  time  being,  of  the  Grantham 
Canal  Company,  for  the  use  of  the  persons  who,  at  the  time  of  the 
opening  of  the  railway  between  Ambergate  and  Grantham,  shonld 
be  proprietors  of  the  Grantham  Canal,  the  sum  of  1602.  for  and  in 
lieu  of  each  share  (including  the  said  forfeited  share)  in  the 
Grantham  Canal.  And  the  Company,  thereby  incorporated,  should, 
and  they  were  thereby  required,  to  pay  the  same  several  sums  to 
the  said  committee  of  management,  for  the  time  being,  respectively, 
[  •375  ]  within  six  *calendar  months  from  the  opening  of  the  railway 
between  Ambergate  and  Grantham  for  public  use,  but  without 
interest  in  the  mean  time :  and,  in  the  event  of  the  said  several 
sums  not  being  paid  within  the  period  and  in  manner  aforesaid,  the 
sums  which  should  remain  unpaid  should  be  deemed  a  debt  or 
debts  due  from  the  Company,  thereby  incorporated,  to  the  Notting- 
ham Canal  Company  and  Grantham  Canal  Company  respectively, 
and  should  be  recoverable  with  interest  at  5/.  per  cent,  per  annum, 
either  in  one  or  in  several  sums,  in  any  of  her  Majesty's  courts  of 
record  at  Westminster.  And  it  was  further  enacted  that,  in 
addition  to  the  said  sum  of  1,900,000/.  which  the  Company  were 
thereinbefore  authorized  to  raise,  they  might  also  create  such 
number  of  additional  shares  as  might  be  necessary  for  the  purpose 
of  allotting  shares  in  the  capital  or  joint  stock  of  the  said  Company 
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to  the  several  proprietors  of  shares  in  the  Canal  Companies  who         Beg. 

might  have  elected,  or  who  might  elect,  to  take  such  shares,  and  ambbboate, 

for  the  purpose  of  raising  money  to  pay  to  the  proprietors  of  shares  ^co^Vani^^ 

in  the  Canal  Companies,  who  may  not  elect  to  take  shares  in  the 

capital  or  joint  stock  of  the  Company  thereby  incorporated,  the 

respective  sums  of  275Z.  and  160Z.,  for  the  several  shares  in  the 

Canal  Companies,  in  respect  whereof  shares  in  the  capital  or  joint 

stock  of  the  Company,  thereby  incorporated,  might  not  have  been 

or  might  not  be  taken  ;  and  the  additional  shares  so  created  by  the 

Company  should  be  deemed  to  be  and  form  part  of  the  capital  of 

the  Company.      And  it  was  further  enacted  that,  in  case  you, 

the  said  Company,  should  by  the  creation  of  additional    shares, 

as  in  the  now  reciting  Act  before  mentioned,  increase  your  capital 

beyond  the  sum  of  1,900,000Z.  therein   before   authorized    to   be 

^raised,  it  should  be  lawful  for  you,  in  every  such  case,  to  borrow       [  *376  ] 

on  mortgage  or  bond,  in  addition  to  the  said  sum  of  688,000/., 

which  yon  were  therein  before  authorized  to  borrow,  any  further 

sum  not  exceeding  in  amount  one-third  part  of  the  said  increased 

capital:  Provided  nevertheless,   that  no  part  of  such  additional 

sum  should  be  borrowed  as  aforesaid,  until  the  shares  for  raising 

such  increased  capital  should  have  been  created  and  issued,  and 

one  half  part  of  the  capital,  to  arise  therefrom,  or  to  be  represented 

thereby,  should  have  been  paid  up,  either  actually,  or  by  allotment 

of  such  shares  in  lieu  of  paid  up  shares  in  the  Canal  Companies : 

Provided  also,  that,  during  such  time  as  any  mortgage  debt,  which 

might  be  owing  by  the  said  Canal  Companies  at  the  time  of  the 

execution  of  the  said  conveyances,  should  remain  owing  and  unpaid, 

the  amount  of  such  debt  should  be  taken  into  account  as  part  of  the 

additional  sum  which  the  Company  thereby  incorporated  were 

authorized  to  borrow  as  aforesaid,  and  in  satisfaction,  to  that  extent, 

of  the  power  to  borrow  the  same,  as  by  the  now  reciting  Act,  reference 

being  thereto  had,  will  more  fully  and  at  large  appear."    The  writ 

then  contained  suggestions :  that  it  was  duly  ordered  by  a  warrant, 

made  under  the  powers  of  stat.  11  &  12  Vict.  c.  3,  that  the  time  for 

making  the  line  should  be  extended  for  two  years,  and  also  that  the 

time  for  the  exercise  of  the  compulsory  powers  for  the  purchase  of 

lands  should  be  extended  for  two  years  :  that  a  portion  of  the  line  from 

Grantham  so  far  as  a  place  called  Bulwell,  lying  between  Nottingham 

and   Ambergate,  was  completed,  and  opened  for  traffic  and  used 

by  the  defendants:  Yet  that  the  execution   of   the   rest  of  the 

works  necessary  for  completing  the,  works  from  Ambergate    to 
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Rbo.         Grantham  had  heen  delayed.    And  *suggeBtions  :  that  the  Com- 

AMBBRaATK,    V^^Y  ^^^  futtds  and  means  of  completing  the  line,  but   that    it 

&a  Railway  could  not  be  done  within  the  time  given   by    the  Acts,   and   by 

r  .377  1  *     the  warrant,  unless  begun  without  delay :  that  the  Company  of 

Proprietors  of  the  Grantham  Canal  Navigation  had  an    interest 

in  the  completion  of  the  line,  because  the  defendants  ''  would  be 

more  liable  to  pay  the  said  Company  of  Proprietors  of  the  Grantham 

Canal  Navigation  within  six  months  from  the  opening  thereof  the 

sum  of  money  specified  in  the  first  mentioned  Act ;  "  and  that  Henry 

Thompson,  a  resident  on  the  proposed  line,  was  also  interested  : 

And  that  application  had  been  made  to  the  defendants  to  proceed 

with  their  works.     The  writ  then  commanded  the  defendants  **  to 

complete  the  said  line  of  railway  "  in  pursuance  of  their  Act. 

Return  (so  far  as  is  material  to  the  points  reported) :  "That  we 
have  never  been  able,  and  are  not  able,  to  procure  the  whole  of  the 
said  capital  or  sum  of  1,900,000Z.,  in  the  said  writ  mentioned,  to  be 
subscribed  for ;  and  that  it  has  not  all  been  subscribed  for,  accord- 
ing to  the  statute  in  such  case  made  and  provided :"  and  that  the 
total  length  of  the  authorized  line  is  90  miles,  whereof  the  portion 
between  Ambergate  and  Grantham  is  36J  miles:  "and  that  the 
undertaking"  authorized  by  the  Act  "is  an  undertaking  intended 
to  be  carried  into  effect  by  means  of  a  capital  to  be  subscribed  by 
the  several  persons  and  corporations  promoters  thereof ;  and  that 
the  said  sum  of  1,900,000/.  was  and  is  the  whole  of  the  capital  or 
estimated  sum  for  defraying  the  expenses  of  the  said  undertaking 
in  pursuance  of  the  said  Act ;  and  that  the  said  last  mentioned 
sum  had  not  at  the  teste  or  coming  of  the  said  writ  or  at  any  time 
since  been,  nor  is  it  now,  subscribed  under  contract  binding  the 
r  •^^^s  J  parties  thereto,  or  *any  party  thereto,  their  or  his  heirs,"  &c., 
"for  payment  of  the  several  sums  by  them  respectively  subscribed, 
or  otherwise  howsoever." 

The  prosecutors  pleaded  to  this  return  twenty- two  pleas.  Eigh- 
teen of  those  pleas  led  to  issues  of  fact.  The  third,  eleventh  and 
fifteenth  pleas  were  specially  demurred  to,  as  being  argumentative 
traverses  of  allegations  in  parts  of  the  return  not  above  set  out. 

It  is  not  considered  necessary  to  set  out  these  pleas,  which  were 
very  voluminous,  and  involved  no  point  of  general  importance ;  and 
the  argument  relating  to  them  is  omitted. 

Plea  12.  "That  the  defendants  ought  not  to  be  admitted  or 
received  to  make  or  plead  so  much  of  the  said  return  as  alleges 
that"  &c.  (the  part  of  the  return  above  set  forth),  "because  the 
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plaintiSs  say  that"  &c.     The  plea  then  showed  that  the  defendants        Rkg. 
Iiad  taken  lands  from  certain  persons  (named  in  the  plea)  who  had  AuBBRaATE, 
refused  to  treat,  and  had  caused  the  compensation  of  these  persons  ^comI-any^^ 
to  be  assessed,  as  if  in  exercise  of  the  compulsory  powers  given 
them  by  the  Act:  verification:  "wherefore  they  pray  judgment  if 
the  defendants  ought  to  be  admitted  or  received,  against  their  said 
act  so  by  them  done  as  in  this  plea  aforesaid,  to  make  or  plead  that 
part,  or  any  portion  of  that  part,  of  the  said  return,  in  the  intro- 
ductory part  of  this  plea  mentioned."    Demurrer  (assigning  causes 
which  it  is  unnecessary  to  notice).    Joinder. 
The  demurrers  were  argued  in  last  Michaelmas  Term  (l). 

Willes,  for  the  defendants : 

It  must  for  the  present  *be  taken  that,  according  to  the  decision  [  *379  ] 
of  the  majority  of  this  Court  in  Reg.  v.  York  and  North  Midland 
liailway  Company  (2),  the  writ  is  good.  The  part  of  the  return,  to 
which  the  12th  plea  is  pleaded,  is  a  good  answer.  The  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  s.  16,  euacts 
that,  ''Where  the  undertaking  is  intended  to  be  carried  into  effect 
by  means  of  a  capital  to  be  subscribed  by  the  promoters  of  the 
undertaking,  the  whole  of  the  capital  or  estimated  sum  for  defraying 
the  expenses  of  the  undertaking  shall  be  subscribed  under  contract 
binding  the  parties  thereto,  their  heirs,  executors,  and  adminis- 
trators, for  the  payment  of  the  several  sums  by  them  respectively 
subscribed,  before  it  shall  be  lawful  to  put  in  force  the  powers  of 
this  or  the  special  Act,  or  any  Act  incorporated  therewith,  in 
relation  to  the  compulsory  taking  of  land  for  the  purposes  of  the 
undertaking."  That  provision  is  incorporated  with  the  special 
Act  in  the  present  case.  It  is  therefore  unlawful  for  the  defendants 
to  take  any  lands  by  compulsion.  It  is  not  practicable  to  make  a  line 
without  the  aid  of  these  powers :  and  no  peremptory  mandamus  will 
be  issued  commanding  what  is  illegal  or  impossible :  lieg.  v.  London 
and  North  Westeiii  liailwatj  Company  (3).  Then  the  12th  plea  is,  by 
way  of  estoppel,  that  the  defendants  did  exercise  their  compulsory 
jiowers  against  certain  persons  named.  These  persons  did  not  make 
the  objection :  if  they  had,  it  must  have  prevailed.  Perhaps  they 
may  even  yet  recover  the  land  taken,  if  they  will  restore  the  price. 

(Eklb,  J.  referred  to  Doe  d.  Payne  v.   The  Bristol  and  Exeter 
Hallway  Company  (4).) 

(1)    November   20.      Before    Lord  (2)  Ante,  p.  88. 

C^mpbeU,  Ch.  J.,  Coleridge,  Wight-  (3)  83  R.  E.  768  (16  Q.  B.  864). 

inau  and  Kile.  JJ.  (4)  55  K.  B.  ti32  (G  M.  &  W.  320).     • 
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Rko.  However  that  may  be,  at  most  *(ihe  estoppel  can  only  be  between 

ambkkoate,  tbe  defendants  and  those   persons.     The  landowners  along  the 

^^OMFJ^Y^  uncompleted  portion  of  the  line  cannot  be  prevented  from  taking 

[  •380  ]  the  objection. 

Sir  F.  Kelli/,  Solicitor-General,  contra  : 

The  defendants,  after  exercising  their  powers  for  several  years, 
and  making  so  large  a  proportion  of  their  Une,  cannot  be  permitted 
to  say  that  they  have  been  acting  illegally  throughout.  The  plea 
shows  that  in  one  particular  instance  they  have  used  their  compul- 
sory powers ;  but  the  return,  stating  that  the  line  is  open  for  many 
miles,  shows  that  they  must  have  done  so  in  many  instances. 

(Lord  Campbell,  Ch.  J. :  We  certainly  assumed,  in  Keg.  v.  Ltm- 
don  and  North  IVestern  Railway  Company  (i),  that  a  railway  cannot 
be  made  without  exercising  the  compulsory  powers.  Our  doctrine 
there  was  that,  on  mandamus,'  Xenio  tenetur  ail  impossibilia;  and 
that* to  make  a  railway  after  the  expiring  of  the  compulsory  ix)wers 
was  impossible.) 

Willcs  was  heard  in  reply. 

Cur.  adv.  vult. 

Lord  Campbell,  Ch,  J.,  in  this  Term  (January  27th),  delivered 
the  judgment  of  the  Court  : 

Assuming  the  writ  of  iimndamus  in  this  case  to  be  good  upon  the 
face  of  it,  we  are  of  opinion  that  there  is  a  sufficient  answer  to  it 
in  the  return,  that  the  whole  of  the  capital  or  sum  of  1,900,(X)(M. 
has  not  been  subscribed  for,  and  that  the  Company  have  never 
[  '^^i  ]  been  able,  and  *are  not  able,  to  procure  the  whole  of  the  said  capital 
or  sum  of  1,900,(X)0Z.  to  be  subscribed  for,  and  that  it  has  not  all 
been  subscribed  for,  according  to  the  statute  in  such  case  made  and 
provided,  with  other  allegations  to  the  same  effect.  This  mandamus, 
in  substance,  commands  the  Company  to  exercise  the  compulsory 
powers,  conditionally  conferred  upon  them,  to  purchase  land,  and 
thus  to  make  and  complete  the  portion  of  the  line  of  railway 
between  Ambergate  and  Bui  well.  They  answer,  that  they  are  for- 
bidden to  exercise  these  powers  by  stat.  8  &  9  Vict.  c.  18,  s.  16,  and 
show  that,  without  any  default  on  their  part,  they  have  never  been, 
and  are  not,  in  a  situation  lawfully  to  exercise  these  powers.     If  so, 

^1)  83  li.  11.  758  (IG  a  li.  864). 
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they  are  as  little  able  to  obey  the  writ  as  if,  by  effluxion  of  time,  Rbo. 
their  compulsory  powers  had  expired;  in  which  case  it  has  been  ambkboatk, 
determined  that  a  viandamus  to  make  and  complete  a  railway  ought  ^  coLVi^NYy 
not  to  be  granted :  Reg.  v.  The  London  and  North  Western  Railway 
Company  (i).  The  only  answer  to  this  part  of  the  return  is  the 
12th  plea,  which  is  pleaded  by  way  of  estoppel,  that  the  defendants 
ought  not  to  be  admitted  to  make  so  much  of  the  return,  because 
the  Company  had  acted  under  the  compulsory  clauses  in  another 
part  of  the  line,  in  an  instance  set  out,  where  an  arbitration  had 
taken  place  in  the  form  prescribed  by  the  statute.  But  this  was 
res  inter  alios  acta,  and  cannot  operate  as  an  estoppel  between  the 
prosecutors  and  the  defendants.  If  a  peremptory  mandamus  were 
to  go,  it  would  order  that  to  be  done  which  is  illegal.  The  land- 
owners, between  Ambergate  and  Bulwell,  might  clearly  contest  the 
right  of  the  Railway  Company  to  give  the  notices,  or  ♦to  take  any  [  •382  ] 
compulsory  proceeding,  for  the  purpose  of  obtaining  the  land 
necessary  for  making  and  completing  the  railway.  It  has  been 
supposed  that  landowners  might  question  the  title  of  the  Company, 
under  stat.  8  &  9  Vict.  c.  18,  s.  16,  even  after  the  Company  have 
got  possession  of  the  land :  and  there  can  be  no  doubt  that,  till  the 
whole  of  the  capital  has  been  duly  subscribed  in  the  manner 
required,  they  might  treat  the  notices  of  the  Company  requiring 
the  land  as  nullities.  Under  these  circumstances,  we  think  that 
there  ought  to  be  judgment  on  the  demurrer  to  the  12th  plea  for 
the  defendants. 

With  respect  to  the  demurrers  to  the  3rd,  11th  and  15th  pleas, 
pleaded  to  other  parts  of  the  return,  we  think  there  ought  to  be 
judgment  for  the  prosecutor,  as  these  pleas  are  under  stat.  4  Ann. 
c.  16,  and  stat.  1  Will.  IV.  c.  21,  and  as  they  may  be  considered 
l>leas  in  confession  and  avoidance.  But,  as  the  judgment  already 
given  is  a  bar  to  the  prayer  for  a  peremptory  mandamus,  we  do  not 
tiiink  it  necessary  to  enter  more  at  length  into  these  pleas :  and  we 
give  judgment  upon  theui  for  the  prosecutors. 

Judgment  for  the  defendants  on  the  Vlth  plea ;  for  the 
Crown  on  the  3rd,  11th  and  15th  pleas  (2). 

(I)  83  K.  B.  Ids  (IG  U.  B.  864).  (2)  See  Beg.  v.  Great  Weaten.    Rail- 

way Company,  ante,  p.  124. 
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,  ^*^f^^.  In  re  WALSH  v.  lONlDES. 

Jan,  12,  13. 

(1  El.  &  Bl.  383—390 ;  S.  C.  22  L.  J.  Q.  B.  137 ;  17  Jur.  596.) 

Plaint  in  the  County  Court  of  L.,  by  leaye  of  the  Judge  (under  stat. 
9  &  10  Vict.  c.  95,  8. 60)  (1),  against  a  defendant  not  resident  in  the  jurisdic- 
tion. The  particular  were,  for  not  delivering  a  cargo  of  com  bought  by 
plaintiff  of  defendant  by  a  contract  in  writing.  On  a  rule  for  a  prohibition, 
it  appeared,  by  the  affidavits,  that  plaintiff,  at  L.  within  the  jurisdiction, 
made  a  contract  with  a  broker,  who  professed  to  act  for  defendant,  in  thes»e 
terms :  **  Sold  the  cargo  of  corn,  per  T.,  now  at  Q.,  at  27«.  per  quarter, 
including  cost,  freight  and  insurance,  to  a  safe  port  in  the  United  Kingdom. 
Payment,  cash  in  exchange  for  shipping  documents  and  policy  of  insur- 
ance.*' Q.  was  out  of  the  junsdiction ;  and  so  was  the  ship.  Plaintiff 
requested  that  the  ship  should  be  sent  to  D.,  a  port  also  out  of  the  junsdiction. 
Defendant  sold  the  cargo  to  another  person,  delivered  him  the  shipping 
documents,  and  caused  the  cargo  to  be  delivered  to  him :  Held,  that  the 
non-delivery  of  the  cargo  was  a  breach  of  the  contract,  and  a  cause  of  action, 
but  out  of  the  jurisdiction  of  the  county  court;  and  that  the  rule  must  be 
absolute  to  prohibit  proceeding  in  the  plaint  for  that.  But  held,  that  the 
non-delivery  of  the  shipping  documents  was  also  a  breach  of  the  couti-act, 
and  a  cause  of  action  within  the  jurisdiction,  and  that  the  rule  must  be 
modified  so  as  to  allow  the  plaintiff  to  proceed  for  that,  if  the  Judge  in  his 
discretion  thought  fit  to  amend  the  particulars. 

Cowling,  in  last  Michaelmas  Term,  obtained  a  rule  for  a 
prohibition,  in  the  above  plaint,  against  Joseph  Pollock,  Esq., 
Judge  of  the  County  Court  of  Lancashire,  holden  at  Liverpool. 
The  case  had  been  before  Crompton,  J.,  at  Chambers,  who  had 
referred  the  matter  to  the  Court.  From  the  affidavits  on  both 
sides,  the  facts  appeared  to  be  as  follows. 

The  defendant,  lonides,  was  a  merchant  resident  in  London,  a 
partner  in  the  firm  of  lonides,  Sgouta  &  Co.  In  December, 
1851,  the  defendant's  firm  were  owners  of  a  cargo  of  Indian  corn, 
on  board  the  ship  Thane  of  Fife,  which  was  chartered  for  a  voyage 
from  Galatz  to  Cork,  for  orders  to  any  safe  port  in  the  United 
Kingdom,  and  which  had  at  that  time  arrived  at  Queenstown,  Cork, 
and  was  there  wailing  orders.  The  defendant  was  in  communica- 
tion, by  electric  telegraph,  with  Messrs.  Robert  Makin  k  Son, 
L  ♦SSI  ]  brokers,  at  Liverpool,  concerning  *the  sale  of  this  cargo.  He  had, 
according  to  the  case  on  his  behalf,  authorized  them,  if  they  could 
obtain  an  offer  within  certain  limits,  to  communicate  it  to  him  by 
telegraph;  and,  if  he  approved,  but  not  otherwise,  to  make  the 
contract.  Messrs.  Robert  Makin  &  Son,  understanding  tbeir 
authority  to  be  absolute,  made  and  signed,  at  Liverpool,  a  contract 
with  the  plaintiff,  who  was  then  in  that  town.  It  was  dated 
2nd  December,  1851,  and  addressed  "  Michael  Walsh,  Drogheda," 

(1)  See  liow  Cuiuity  Courts  Act,  18b8  (51  &  62  Vict.  c.  4a),  s.  74.— A.  C. 


▼OL.  xcni.]     1863.     Q.  B.     1  EL.  &  BL.  384—5585.  198 

and  was  in  the  following  terms.     "  We  have  this  day  sold  to  you,  Be 

for  ac.  of  Messrs.  lonides,  Sgouta  &  Co.,  the  cargo  of  Galatz  ^^^^' 
Indian  corn,  per  Thane  of  Fife,  now  at  Queenstown,  consisting  of 
about  920  quarters,  at  the  price  of  27«.  per  quarter,  including  cost, 
freight  and  insurance,  to  a  safe  port  of  the  United  Kingdom. 
Payment,  cash  in  exchange  for  shipping  documents  and  policy  of 
insurance,  less  interest  equal  to  two  months  from  this  date. 
Commission  on  freight,  if  any,  to  be  deducted  from  invoice.  It  is 
understood  that,  if  the  cargo  is  not  reported  in  good  condition,  the 
buyer  has  the  option  of  rejecting  it."  (Signed)  Robert  Makin  & 
Son.  Messrs.  Bobert  Makin  &  Son  sent  a  copy  of  this  contract 
to  the  defendant  at  London  by  post  on  the  same  day,  and  informed 
him  that  they  had  written,  at  the  same  time,  to  Cork,  directing 
that  the  cargo  should  be  examined,  and  ordering  that,  if  it  was 
reported  good,  the  vessel  should  be  sent  to  Drogheda.  The  defen- 
dant, before  he  received  this  letter,  had  himself  made  a  similar 
contract,  by  which  he  sold  the  cargo  to  other  persons.  He  returned 
the  contract  note  to  Mesisrs.  Makin,  and  refused  to  confirm  the 
orders  sent  by  them  to  Cork,  on  behalf  of  the  plaintiff,  to  send  the 
vessel  to  Drogheda.  He  delivered  the  shipping  documents  to  the 
parties  with  whom  he  had  made  *the  contract  last  mentioned ;  and  [  *^^^  ] 
the  vessel  was  dispatched  according  to  orders  of  these  parties. 
After  this  the  plaintiff  repeatedly  applied  to  Messrs.  Makin  & 
Son,  in  Liverpool,  for  the  cargo,  and  also  for  the  shipping  docu- 
ments, but  got  neither.  By  leave  of  the  Judge  of  the  county 
court,  he  issued  a  plaint  against  the  defendant  on  the  16th 
September,  1852.  The  following  were  the  particulars  delivered. 
"December  2,  1861.  To  damages  sustained  by  the  plaintiff  in  the 
defendant  not  delivering  a  cargo  of  Indian  com,  bought  by  the 
plaintiff  from  the  defendant  on  the  2nd  December,  1851,  by  a 
contract  in  writing:  462.  Oa.  Od.  To  plaintiff's  expenses  in  coming 
from  Drogheda  in  Ireland  to  Liverpool,  to  obtain  delivery  of  the 
above  cargo,  and,  not  having  succeeded,  in  the  loss  of  time  in 
finding  out  another  cargo  in  lieu  of  the  above  cargo — 8Z.  108.  Od. 
Total  49i.  108.  Od." 

MUward  now  showed  cause  (l) : 

The  contract  was  made  in  Liverpool  within  the  jurisdiction  of 
the  county  court;  the  defendant  resides  in  London  out  of  the 
jariBdiction ;  bnt  the  Judge  has  given  leave  to  sue.    This  he  is 

(1)  Before  Lord  Campbell,  Ch.  J.,  Coleridge,  Wightman  and  Crompton,  JJ. 

B.B. — VOL.  xcin.  13 
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Re  authorized  to  do,  by  stat.  9  &  10  Yict.  c.  95,  s.  60,  if  the  cause  of 

^^^'  action  arose  within  the  jurisdiction.  Therefore  the  whole  question 
comes  to  be,  What  is  the  cause  of  action  in  this  case  ?  The  contract 
is,  in  effect,  for  the  sale  of  the  shipping  documents.  As  the  contract 
was  made  in  Liverpool,  and  the  non-delivery  of  the  documents, 
which  ought  to  have  been  delivered,  was  a  breach  of  it  within  the 
jurisdiction,  the  whole  cause  of  action  was  within  the  jurisdiction. 

[  •386 ]  (Crompton,  J. :  That  *was  urged  before  me  at  Chambers;  and  I 

thought  there  was  great  weight  in  the  argument.  But  the 
particulars  in  the  plaint  are,  not  for  the  omission  to  deliver  the 
shipping  documents,  but  for  not  delivering  the  cargo.) 

Particulars,  in  such  a  proceeding  as  a  plaint,  ought  to  be  construed 
liberally ;  and,  if  it  appear  what  was  the  real  cause  of  action 
intended,  a  mistake  in  describing  it  ought  not  to  hurt.  The 
particulars  clearly  show  that  the  plaintiff  was  suing  for  a  breach  of 
the  written  contract  of  2nd  December,  1851.  Now,  on  this  con- 
tract, there  was  no  engagement  to  deliver  the  cargo.  If  the  vendor 
had  given  the  shipping  documents,  he  would  have  fulfilled  his 
contract,  though  the  master  of  the  ship  had  wrongfully  refused  to 
deliver  the  cargo.  That  being  so,  the  particulars,  which  by  mis- 
apprehension describe  what  is  not  a  breach  of  the  contract  or  a  cause 
of  action,  must  be  understood  as  referring  to  the  real  cause  of  action. 
If  necessary,  the  Judge  in  the  county  court  would  amend  them. 

Cowling f  contra : 

The  non-delivery  of  the  cargo  is  a  breach  of  this  contract.  The 
plaintiff  has  a  cause  of  action  for  that,  which  he  has  accurately 
described  in  his  particulars.  That  cause  of  action  accrued  out  of 
the  jurisdiction  of  the  County  Court  of  Liverpool;  for  the  non- 
delivery was  at  Drogheda,  or  perhaps  at  Queenstown  ;  the  argument 
on  the  other  side  is,  that,  inasmuch  as  there  was  or  might  have 
been  another  cause  of  action  arising  in  the  jurisdiction,  the  plaintiff 
is  at  liberty  to  say  that  he  meant  to  give  notice  of  such  other  cause 
of  action. 

(Lord  Campbell,  Ch.  J. :    Might  not  the  non-delivery  of   the 
shipping  documents  prove  in  substance  what  is  described  in  the 
[  ♦387  ]       particulars,  the  non-delivery  of  *the  cargo  under  the  contract  ?) 

No.  The  contract  is  not  for  a  mere  sale  of  the  shipping  documents 
The  cargo  is  the  object  of  the  bargain.     The  shipping  documents 
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and  policy  are  merely  accessary.    They  are  the  ordinary  means  by  R« 

\V  A  I^K 

which  a  delivery  of  the  cargo  is  obtained,  or  an  indemnity,  if  it  is 
damaged  by  one  of  the  perils  insured  against.  Had  the  words  of 
the  contract  stopped  before  mentioning  the  terms  of  payment,  the 
law  would  have  implied  a  contract  to  deliver  the  cargo;  and 
nothing  that  follows  takes  away  that  implication.  The  contract 
proceeds:  "Payment,  cash  in  exchange  for  shipping  documents 
and  policy  of  insurance."  That  stipulation  is  for  the  benefit  of  the 
vendor,  who  thus  has  prompt  payment ;  it  is  partly  also  for  the 
benefit  of  the  purchaser,  and  may  give  rise  to  a  contract  to  deliver 
the  shipping  documents  and  policy  of  insurance ;  but  it  is  merely 
ancillary  to  the  principal  subject  of  the  contract,  the  delivery  of 
the  cargo.  The  master  of  the  ship  is  not  bound  to  obey  the  orders 
of  the  purchaser  to  proceed  to  any  particular  market.  If  the 
original  charterer  orders  him  to  another  market,  he  is  justified  in 
obeying  him,  though  the  shipping  documents  have  been  parted 
with ;  so  that,  if  the  cargo  is  withheld  from  the  purchaser,  his 
possession  of  the  shipping  documents  would  be  valueless;  and, 
where  the  cargo  has  not  sustained  injury  by  a  sea  peril,  the  policy 
also  is  valueless.  Therefore  nominal  damages  only  could  be 
recovered  on  a  breach  for  not  delivering  the  documents:  the 
substantial  damages  must  be  recovered  on  a  breach  for  not  deliver- 
ing the  cargo,  which  is  the  substantial  cause  of  action,  and  is  the 
one  described  in  the  particulars. 

(Cbompton,  J. :  There  have  been  many  actions  brought,  when  I 
was  at  the  Bar,  on  the  supposition  *that  the  whole  damages  might  [  *^^  ] 
l>e  recovered  on  the  breach  for  not  delivering  the  shipping  docu- 
ments. Are  you  right  in  saying  that,  supposing  the  cargo  to  be 
withheld  by  the  master,  the  purchaser  would  be  without  remedy 
against  him  or  the  shipowner  ?  Might  he  not  bring  trover  for  the 
cargo  ?) 

Probably  he  could,  as  the  property  in  the  specific  cargo  might  vest 
in  him  by  the  bargain  and  sale.  But  the  contract  must  be  con- 
strued to  be  to  deliver  the  shipping  documents,  and  to  take  the 
proper  steps  to  procure  a  delivery  at  such  port  within  the  United 
Kingdom  as  the  purchaser  shall  appoint.  In  the  present  case,  the 
defendant  ordered  the  vessel  to  another  port  for  the  express 
purpose  of  preventing  the  plaintiff  from  getting  the  cargo.  This 
was  done  before  the  shipping  documents  were  refused.  The 
qneetion  in  the  cause,  on  the  merits,  is,  whether  he  was  justified  in 

13—2 


196  1858.     Q.  B.     1  EL.  &  BL.  888—389.  [b.r. 

^«  doing  so :  bat  the  question  now  before  the  Court  is,  whether,  if  he 

was  not  justified,  that  ordering  of  the  cargo  to  another  port  was  a 
breach  of  contract  and  a  cause  of  action.  The  defendant's  position 
is,  that  it  was ;  and  the  subsequent  refusal  to  deliver  the  docu- 
ments which,  under  such  circumstances  at  least,  were  valueless 
could  be  only  a  breach  for  which  nominal  damages  would  be 
recovered  ;  and  not  in  substance  the  cause  of  action  for  which  the 
plaint  was  brought. 

Cur.  (idv.  vuU, 

Lord  Campbell,  Ch.  J.,  on  a  subsequent  day  in  this  Term  (13th 
January),  delivered  the  judgment  of  the  Court  : 

This  was  an  application  for  a  prohibition  to  the  Judge  of  the 
County  Court  of  Liverpool.  And  we  think  the  rule  ought  to  be 
made  absolute,  but  with  modifications.  The  defendant  prays  for  a 
[  •sss  ]  general  prohibition  to  stay  *all  proceedings  upon  the  plaint.  We 
are  extremely  reluctant  to  interfere  with  the  jurisdiction  of  a 
county  court,  unless  where  that  jurisdiction  is  clearly  exceeded; 
and,  if  it  be  so,  it  is  our  bounden  duty  to  grant  a  prohibition.  In 
the  present  case,  there  is  a  suit  brought  in  the  county  court  in 
respect  of  a  contract,  whereby  it  was  agreed  that  a  cargo  of  com  on 
board  a  ship  should  be  sold,  and  that  it  should  be  delivered  at  any 
port  in  the  United  Kingdom,  and  that,  upon  handing  over  certain 
shipping  documents  and  the  policy  of  insurance,  the  price  should 
be  paid.  In  point  of  fact,  the  contract  was  made  at  Liverpool ; 
and  at  Liverpool  there  was  a  demand  made  on  the  vendor  to  hand 
over  the  shipping  documents  and  policy  of  insurance.  He  did  not 
do  so;  and  the  action  was  brought  by  the  purchaser  upon  that 
breach  of  the  contract.  But,  in  his  particular  of  demand,  he  states 
that  he  brings  the  action  for  the  non-delivery  of  the  cargo.  This 
would  be  a  cause  of  action  not  arising  within  the  jurisdiction  of  the 
County  Court  of  Liverpool,  because  the  cargo  was  ordered  to  be 
delivered  at  Drogheda,  and  might  have  been  ordered  to  be  delivered 
at  any  port  in  the  United  Kingdom.  Nevertheless,  under  this 
plaint,  it  is  possible  that  the  plaintiff  might  proceed  for  a  cause  of 
action  within  the  jurisdiction  of  the  County  Court  of  Liverpool,  for 
not  having  handed  over  to  him  the  shipping  documents  with  the 
policy  of  insurance :  the  contract  was  made  in  Liverpool ;  and  that 
breach  of  it  took  place  in  Liverpool :  therefore  we  cannot  say  that 
there  should  be  a  general  prohibition  to  proceed  on  the  plaint 
which  has  been  brought  in  the  County  Court  of  Liverpool.    There 
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are  ancient  aatiiorities  to  show  there  may  be  a  partial  ^prohibition.  ^  Re 
I  remember  those  authorities  being  acted  on  in  Dr.  Free's  case  (0,  ,.  ^^^  \ 
where,  in  a  suit  in  the  Ecclesiastical  Court  for  immoralities,  some 
of  which  were  barred  by  the  Statute  of  Limitations,  27  Geo.  III. 
c.  44,  and  others  were  not  barred,  a  prohibition  was  granted  in 
respect  of  all  that  were  barred  by  the  Statute  of  Limitations. 
Now  we  think  the  proper  course  will  be  to  grant  the  prohibition 
against  proceeding  on  that  part  and  for  that  breach  which  is 
beyond  the  jurisdiction  of  the  county  court;  and,  therefore,  we 
think  the  rule  should  be  made  absolute,  prohibiting  the  plaintiff 
from  proceeding  upon  the  said  plaint  in  respect  of  the  breach  of 
contract  mentioned  in  the  particulars  to  the  said  plaint  annexed : 
that  was  for  not  delivering  the  cargo.  Now  this  will  allow  the 
plaintiff,  although  he  is  prohibited  from  proceeding  for  that  breach 
of  what  was  contracted  for  as  to  the  non-delivery  of  the  cargo,  still 
to  proceed  under  this  plaint  for  the  breach  of  contract  in  not 
delivering  over  the  shipping  documents  and  policy  of  insurance  at 
Liverpool.  He  may  apply  to  the  Judge  of  the  county  court ;  and 
the  Judge  of  the  county  court,  in  his  discretion,  may  allow  the 
particulars  to  be  amended,  and  restricted  to  that  breach  of  the 
contract  which  took  place  within  the  jurisdiction  of  the  county 
court.    Therefore  the  rule  will  be  made  absolute  to  that  extent. 

Rule  absolute  accordingly. 

♦  *  ■  ■  ■ 

JOHN  TALLIS  v.  FREDERICK  TALLIS(2).  v '*ff ,. 

^   ^  i\ov.  12,  16. 

(1  EL  &  BL  391—414;  S.  C.  22  L.  J.  a  B.  185 ;  17  Jur.  1149.)  1853. 

A  declaration  in  covenant  recited  that  plaintiff  and  defendant  had  been  •/<k}i^2. 
partners  as  publishers  of  books,  and  that  part  of  their  trade,  called  the  r  391  1 
canvassing  trade,  consisted  in  publishing  books  in  numbers,  and  employing 
travellers  to  sell  such  books  by  canvassing  for  purchasers.  By  indenture, 
dissolving  the  partnership,  it  was  agreed  that  plaintiff  should  retain  the 
whole  of  the  partnership  stock,  and  should  indemnify  defendant  against  all 
liabilities,  and  pay  him  a  large  sum  of  money.  Defendant  {inter  alia) 
covenanted  not  directly  nor  indirectly  to  be  concerned  in  the  canvassing 
trade  in  London  or  within  150  miles  of  the  General  Post  Office,  nor  in 
Dublin  or  Edinburgh  or  within  fifty  miles  of  either,  nor  in  any  town  in 
Great  Britain  or  Ireland  in  which  plaintiff  or  his  successors  might  at  the 
time  have  an  establishment,  or  might  have  had  one  within  the  six  months 

(1)  Frte  V.  Bargayne,  5  B.  &  C.  400;  252,  261,  59  L.  J.  Q.  B.  76;  Norden/dt 
6  B.  &  C.  27, 538.  [See  8.  0.  in  H.  L.  v.  Maxim  NortUnftlt,  Ac.  [1894]  A.  C. 
31  B.  E.  2  (2  Bligh,  N.  8. 65 ;  1  Dow  535,  566,  567,  63  L.  J.  Ch.  903 ;  Dotv- 
Sc  CL  115).]  den  and  Pooh,  Lim.  y.^Pook  [1904]  1 

(2)  Ciied,BouBilhnv.Rou9ilhn(lSS0)  K.  R  45,  51,  73  L.  J.  K.  B.  38,  C.  A. 
14  Ch.  D,  351,  364,  49  L.  J.  Ch.  338;      —A.  C. 

Swjtine  V.  Wilam  11889)  24  a  B.  D. 
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Tallis  i)recediiig.     Breaches:   that  defendant  was  engaged  in  the  trade  within 

V.  150  miles  of  the  General  Post  Office,  and  also  in  Manchester  and  liverpool, 

Tat.lib.  jn  which  towns  plaintiff,  at  tlie  time  of  the  breaches,  had  establishments. 

Pleas,  to  both  sets  of  breaches :  that  there  were  numerous  works  which 
plaintiff  did  not  publish,  and  had  no  intention  of  publishing,  and  that 
many  such  might  be  published  with  advantage  to  the  public,  by  defendant, 
and  without  injury  to  plaintiff ;  that  the  canvassing  trade  applied  to  all 
such  books  ;  and  that  the  restraint,  as  to  the  canvassing  trade  as  applicable 
to  such  works,  was  unreasonable :  verification.  Demurrer  (amongst  other 
grounds),  because  the  plea  referred  matter  of  law  to  the  jury : 

Held :  That  the  declaration  was  good,  it  not  appearing  that  the  restraint 
was  unreasonable.  Held,  also,  that  the  pleas  wei-e  bad  in  substance,  as  the 
facts  disclosed  did  not  show  that  the  restraint  was  unreasonable.  Qetcei-e 
whether,  if  the  facts  had  so  shown,  the  pleas  would  have  been  bad  in  form. 

Covenant,  The  declaration  recited  that  plaintijBf  and  defendant, 
'*  for  a  long  space  of  time,  to  wit "  (&c.,  **  before  the  making  the 
indenture  thereinafter  mentioned,  carried  on  the  trade  or  business 
of  publishers  of  books  and  other  publications  in  copartnership,  and, 
among  other  parts  and  branches  of  the  said  trade  or  business,  a 
certain  part  or  branch  thereof  known  and  distinguished  as  the 
canvassing  trade ;  which  said  part  or  branch  consisted  in  printing 
and  publishing  works  and  books  in  different  numbers,  parts  or 
divisions,  some  of  which  works  and  books  consisted  of  the  works  of 
deceased  authors  in  which  works  copyright  had  ceased;  and 
employed  canvassers  or  persons  to  go  from  house  to  house  to 
solicit  and  obtain  purchasers  and  customers  for  the  same.  And 
plaintiff  and  defendant,  during  1;he  said  period,  were  engaged  in  the 
said  canvassing  trade  in  and  throughout  the  different  cities,  towns 
[  *392  ]  and  places  *in  Great  Britain  and  Ireland ;  and  also  plaintiff  and 
defendant,  during  the  said  period,  were  wont  and  accustomed  to 
have  depots  for  their  said  books  and  publications,  and  to  employ 
persons  as  their  agents  for  the  purpose  of  carrying  on,  and  by 
means  of  such  agents  carried  on,  their  said  trade  or  business  of 
publishers  in  very  many,  to  wit  thirty,  cities,  towns  and  places  in 
Great  Britain  and  Ireland,  very  many  thereof,  to  wit  twenty-five, 
being  in  England  and  Wales  at  a  greater  distance  than  one  hundred 
and  fifty  miles  from  the  General  Post  Office  in  London,  and  others 
thereof,  to  wit  five,  being  in  Scotland  and  Ireland,  respectively,  at 
a  greater  distance  than  fifty  miles  from  the  cities  of  Edinburgh  and 
Dublin  respectively :  which  said  agents  not  only  sold  and  disposed  of 
the  said  books  and  publications  so  published  by  plaintiff  and  defen- 
dant, but  provided  and  supplied  the  said  canvassers  with  the  said 
works  and  publications,  and  superintended  them  in  their  canvass ; 
and  a  part  of  the  property  of  the  said  partnership,  mentioned  in  the 
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said  indenture  and  retained  by  plaintiff  as  horeinafier  menlioned,  Tallis 
consisted  of  works  or  publications  provided  for  and  intended  to  be  tallm. 
sold  by  plaintiff  and  defendant  as  such  copartners  in  the  said  part  or 
branch  called  the  canvassing  trade,  throughout  Great  Britain  and 
Ireland,  and  plates,  stereotypes  and  other  materials  for  the  printing 
and  illustrating  of  such  works  and  publications ;  and  also  in  part 
of  books  and  publications  in  the  possession  and  custody  of  the  said 
several  agents  for  sale  by  them  as  such  agents  for  plaintiff  and 
defendant,  as  such  copartners  as  aforesaid,  and  for  supplying  the 
said  canvassers  on  their  account  And  thereupon,  to  wit  on  "  <fec., 
"  by  a  certain  indenture  made  between  the  plaintiff  of  the  one  part 
and  the  defendant  of  the  other  part "  {profert)^  *after  reciting  that  [  *393  ] 
the  plaintiff  and  defendant  had,  for  about  sev6n  years  then  last 
past,  carried  on  the  trade  or  business  of  publishers  in  copartner- 
ship  upon  equal  terms,  and  that  it  had  been  agreed  between  the 
said  parties  that  the  said  partnership  should  be  dissolved  as  from 
the  31st  day  of  December  then  last,  upon  certain  terms  therein  par- 
ticularly mentioned,  and  that,  upon  making  the  payment  of  2,500Z., 
the  said  plaintiff  should  retain  the  whole  of  the  partnership  property 
and  should  indemnify  the  defendant  from  all  debts  due  from  the 
said  firm  or  partnership,  including  a  certain  debt  due  to  the  estate 
of  one  John  Tallis,  deceased,  which  last  mentioned  debt  was  claimed 
and  demanded  as  being  and  consisting  of  a  sum  of  15,212^.  14a.  Tfc/. ; 
and  that  the  plaintiff  had,  before  the  execution  of  the  said  indenture, 
paid  to  the  defendant  the  said  sum  of  2,500Z.,  and,  by  a  warrant  of 
attorney  and  certain  promissory  notes,  had  secured  the  payment  to 
the  defendant  by  the  plaintiff  of  the  sum  of  7,7502.,  by  twenty-three 
equal  instalments  of  325Z.,  and  one  of  2752.,  on  every  17th  day  of  May, 
17th  day  of  August,  17th  day  of  November,  and  the  17th  day  of 
February,  thenceforth  ensuing,  until  the  whole  of  the  said  sum  should 
be  paid  and  interest  thereon  after  the  rate  of  five  pounds  per  cent. 
per  annum  at  certain  periods  therein  mentioned :  which  said  sum 
of  7,7502.  was  thereby  admitted  by  him,  the  defendant,  to  be  the 
whole  of  the  interest,  with  the  said  sum  of  2,5002.  so  paid  as  afore- 
said,  of  him  the  said  defendant  in  the  said  partnership :  and  that  the 
said  parties,  for  the  better  and  more  full  explanation  and  manifesta- 
tion of  their  arrangements  and  agreements  in  the  premises,  and 
corroborating  and  confirming  the  same,  and  carrying  the  same  into 
fall  and  complete  effect,  had  agreed  to  enter  into  the  covenants 
^and  engagements  on  their  parts  thereinafter  expressed  and  con-  [  *39i  ] 
tained :   the  plaintiff,  amongst  other  things,  thereby  covenanted 
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Tallib  with  the  defendant  that  he  would  pay  the  said  several  promissory 
Talus.  notes,  and  also,  "  on  or  before  the  15th  day  of  January  in  each 
year,  pay  to  the  defendant,  his  executors,  administrators  or  assigns, 
interest  up  to  the  Slst  day  of  December  in  each  and  every  year 
thenceforth  ensuing  for  the  said  balance  or  sum  of  7,750Z.,  or  such 
part  thereof  as  from  time  to  time  thereafter  should  remain  due 
and  unpaid ; "  '*  and  that  the  plaintiff,  or  his  heirs,  executors  or 
administrators,  would  also  pay,  satisfy  and  discharge,  in  exonera- 
tion of  the  said  defendant,  and  his  heirs,  executors  or  administrators 
the  rent  or  rents  then  or  thereafter  to  accrue  due  or  payable  iu 
respect  of  the  certain  leasehold  premises  therein  mentioned,  and 
all  debts  then  owing  by,  or  liabilities  already  incurred  by,  them 
jointly,  or  either  of  them,  on  account  of  or  in  relation  to  or  for  the 
purposes  of  the  said  copartnership  business,  and  also  the  aforesaid 
alleged  debt  so  claimed  to  be  due  to  the  estate  of  the  said  John 
Tallis  deceased,  and  consisting  of  the  particulars  thereinbefore 
recited  ;  and  that,  in  case  the  plaintiff,  his  executors,  administrators 
or  assigns,  should  associate  himself  or  themselves  in  partnership 
with  any  person  or  persons  for  the  purpose  of  carrying  on  business 
with  or  by  means  of  the  said  joint  or  copartnership  assets,  or  the 
assets  which  might  be  acquired  by  him  or  them  in  substitution  for 
the  same,  then  the  plaintiff,  his  heirs,  executors  or  administrators, 
should  and  would  give  such  incoming  partner  or  partners  full 
notice  of  the  said  indenture,  and  procure  such  person  or  persons  to 
assume  and  adopt  in  writing  the  then  liabilities  of  the  plaintiff,  or 
[  ♦396  ]  his  heirs,  executors  or  administrators,  to  the  defendant,  *his 
executors,  administrators  or  assigns,  in  virtue  of  those  presents 
and  the  aforesaid  promissory  notes  and  warrant  of  attorney,  at  the 
commencement  of  any  such  new  partnership.  And  the  said  defen- 
dant, amongst  other  things,  did,  by  the  said  indenture,  covenant 
with  and  to  the  plaintiff  in  manner  and  words  following,  that  is 
to  say  :  that  he,  the  said  Frederick  Tallis,  should  not  nor  would,  at 
any  time  or  times  thereafter,  use,  exercise  or  carry  on  that  part  of 
the  trade  or  business  of  a  publisher  usually  known  and  distinguished 
as  the  canvassing  trade,  or  any  part,  branch  or  portion  of  the  same, 
nor  be  concerned,  interested  or  engaged,  directly  or  indirectly,  and 
either  by  the  employment  of  capital  or  the  rendering  of  service, 
and  either  in  partnership  or  under  any  trust,  secret  or  other 
management,  or  device  whatsoever,  in  the  said  canvassing  trade, 
within  the  city  of  London  or  the  counties  of  Middlesex  and  Surrey, 
or  either  of  them,  or  within  the  distance  of  one  hundred  and  fifty 
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from  the   Oener&l   Post  Office  in  London,  or  in  the  cities  of      talus 
Edinburgh  and   Diiblin,  or  either  of  them,  or  within  fifty  miles  of      tallu 
them  or   either    of    tliem,  or  in  any  city,  town  or  place  in  Great 
Britain  or  Ireland  in  \?liich  he,  the  said  John  Tallis,  his  executors 
or  administrators,  or    bis  or  their  successors  in  the  said  business, 
either  by  himself   or    themselves,  or  his  or  their  agent  or  agents, 
may,  at  auch  Ume  or  times,  use,  carry  on  or  be  engaged  in  the  said 
trade  or  business  of   a  publisher,  or  any  department,  branch  or 
portion  thereof,  or   may,  within  six  months  next  preceding  such 
time,  have  so  used,   carried  on  or  been  engaged  as  aforesaid,  or 
have  or  be  interested  in  any  establishment,  warehouse,  business 
or  concern  lor  the  carrying  on  of  the  said  canvassing  trade  or 
buBinesa  within  such  place  *or  places  respectively ;  as  by  the  said      [  *396  ] 
indenture,  reference*'  &c.    Averments:  That,  before  and  at  the 
time  oi  making  the  said  indenture,  and  at  the  several  times  herein- 
after mentioned,  it  was  necessary  and  reasonable  for  the  protection 
of  the  plaintiff  in  the  said  trade  or  bnsiness  of  a  publisher  that  the 
defendant  should  not  use  or  exercise  that  part  of  the  trade  or 
business  of  a  publisher   usually  known  or  distinguished   as  the 
canvassing  trade,  or  any  part,  branch  or  portion  of  the  same,  nor 
he  concerned,  interested  or  engaged,  directly  or  indirectly,  and 
either  by  the  employment  of  capital  or  the  rendering  of  service, 
and  either  in  partnership  or  under  any  trust,  secret  or  other 
management,  or  service  whatsoever,  in  the  said  canvassing  trade, 
vrithin  the  city  of  London,  or  the  counties  of  Middlesex  and  Surrey, 
or  either  of  them,  or  within  the  distance  of  one  hundred  and  fifty 
miles  from  the  General  Post  Office  in  London,  or  in  any  city,  town 
or  place  in  Great  Britain  in  which  he,  the  plaintiff,  his  executors 
or  administrators,  or  his  or  their  successors  in  the  said  business, 
either  by  himself  or  themselves,  or  his  or  their  agent  or  agents, 
might  use,  carry  on  or  be  engaged  in  the  said  trade  or  business  of 
a  publisher,  or  any  department,  branch  or  portion  thereof,  or  have 
or  be  interested  in  any  establishment,  warehouse,   business  or 
eoncem  for  the  carrying  on  of  the  said  canvassing  trade  or  business 
-within  such  place  or  places  respectively.     That,  although  plaintiff 
hath  always,  from  the  time  of  making  the  said  indenture  hitherto, 
well  and  truly  performed  &c.  all  things  on  his  part  to  be  performed 
Ac.,  according  to  the  tenor  true  effect  and  meaning  of  the  said 
indenture  &c. :  The  declaration  then  contained  nine  breaches  for 
carrying  on  the  trade,  directly  and  indirectly,  in  London  and 
^within  one  hundred  and  fifty  miles  of  the  General  Post  Office.       [  *397  ] 
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Tallis  Averment  that  plaintiff  had  an  establishment  in  Manchester  and  iu 
Tallis.  Liver{)ool,  of  which  defendant  had  notice.  The  10th,  11th,  12th, 
[  *398  ]       and  13th  breaches  *were  for  directly  and  indirectly  carrying  on  the 

trade  in  Manchester  and  Liverpool. 
[  399  ]  Plea  16.  To  the  first  nine  breaches,  '*  except  so  far  as  the  same 

respectively  relate  to  anything  done,  or  alleged  or  supposed  to  have 
[  •400  ]  been  done,  by  defendant  *within  the  city  of  London  and  the  counties 
of  Middlesex  and  Surrey,  or  any  or  either  of  them :  That,  before 
and  during  the  copartnership,  and  also  and  before  and  at  the  time 
of  the  date  and  making  of  the  indenture,  an  immense  number,  to 
Vfit  500,000,  works  of  divers  authors  (before  the  respective  times 
aforesaid  deceased)  had  been  printed  and  published  in  England, 
the  copyright  in  which  said  works  respectively  had  ceased  before 
and  at  the  respective  times  above  mentioned.  That  only  a  very 
small  number  of  the  works  above  mentioned,  in  which  the  copy- 
right had  ceased  as  aforesaid,  to  wit  ten  and  no  more,  were  printed 
and  published,  or  reprinted  and  published,  by  or  on  behalf  of  the 
said  copartnership,  or  of  the  plaintiff  and  defendant,  or  either  of 
them,  before  the  date  and  making  of  the  indenture.  That,  at  the 
time  of  the  date  and  making  of  the  indenture,  it  was  not  likely 
or  probable,  nor  was  there  any  intention  on  the  part  of  the  plaintiff, 
that  the  plaintiff,  his  executors  or  administrators,  and  his  and  their 
assigns  and  successors  in  the  said  trade  or  busiuess,  all  or  any  or 
either  of  them,  would  or  should,  at  any  time  or  times  thereafter, 
either  alone  or  jointly  with  any  other  person  or  persons,  print  or 
reprint  and  publish  the  residue  of  the  works  above  mentioned,  in 
which  the  copyright  had  ceased  as  aforesaid,  or  any  or  either  of 
them,  save  and  except  only  a  very  small  number,  to  wit  ten.  That 
a  large  number  and  proportion  of  the  said  residue  of  the  said  works, 
other  than  and  beside  what  there  was  any  intention  or  likelihood 
or  probability  of  being  printed  or  reprinted  and  published  as  last 
aforesaid,  to  wit  one  thousand  thereof,  might  have  been  printed  or 
reprinted  and  published  by  defendant  with  great  advantage  and 
benefit  to  the  public  and  to  the  subjects  and  inhabitants  of  this 
[  *'ioi  ]  ^kingdom,  but  for  the  covenant  of  defendant  in  the  declaration 
mentioned.  That  the  canvassing  trade,  mentioned  in  the  covenant 
of  defendant,  extends  and  applies  to  all  works  and  books,  whether 
the  author  be  living  or  dead,  published,  by  any  person  or  persons 
whomsoever,  in  different  numbers,  parts  or  divisions,  and  sold  by 
canvassers  or  persons  employed  to  go  from  house  to  house  to  solicit 
and  obtain  purchasers  and  customers  for  the  same.     That,  before 
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aud  during  the  coparluersbip,  and  at  the  time  of  the  date  and       Tallis 
waking  of  the  indenture,  there  were  and  still  are  a  large  number      tallis. 
of  cities,  towns  and  places,  to  wit  <&c.,  situate  and  being  out  of  the 
city  of  London  and  the  counties  of  Middlesex  and  Surrey  and  each 
of  them,  but  within  the  distance  of  one  hundred  and  fifty  miles 
from  the  General  Post  Office  in  London,  within  which  said  cities, 
towns  and  places,  respectively,  the  said  copartnership  had  not,  nor 
had  the  plaintiff  and  defendant,  or  either  of  them,  at  any  time 
before  the  date  or  making  of  the  indenture,  used  and  exercised,  or 
carried  on,  by  themselves  or  himself,  or  their  or  his  agents  or  agent, 
the  trade  or  business  of  a  publisher,  or  any  department,  branch  or 
portion  thereof,  or  the  said  canvassing  trade,  or  any  part  thereof, 
or  had  any  depot  or  other  place  for  all  or  any  or  either  of  the 
purposes  aforesaid.    That,  at  the  time  of  the  making  of  the  said 
indenture,  or  at  any  time  afterwards,  it  was  not  reasonably  neces- 
sary for  the  protection  of  the  plaintiff,  in  the  said  trade  or  business 
in  the  declaration  mentioned,  that  the  defendant  should  not  at  any 
time,  during  the  remainder  of  his  life,  use,  exercise  or  carry  on 
that  part  of  the  trade  or  business  of  a  publisher  usually  known  or 
distinguished  as  the  canvassing  trade,  with  respect  to  *such  of  the      [  ^402  ] 
said  works  firstly  above  mentioned,  in  which  the  copyright  had 
ceased  as  aforesaid,  as  had  not  then  or  theretofore,  to  wit  at  any  of 
the  times  aforesaid,  been  printed  or  reprinted  and  published  by 
plaintiff,  either  alone  or  jointly  with  defendant  or  any  other  person 
or  persons,  and  with  respect  to  which  there  never  was  nor  is  any 
intention  or  likelihood  or  probability  that  plaintiff,  his  executors  or 
administrators,  or  his  or  their  assigns  or  successors  in  the  said 
trade  or  business,  or  any  or  either  of  them,  ever  would  or  will 
print  or  reprint  and  publish,  either  alone  or  jointly  with  any  other 
person  or  persons,  or  with  respect  to  the  works  of  living  authors 
never  printed,  published  or  sold  in  the  way  of  the  canvassing  trade, 
or  intended  to  be  printed,  published  or  sold  in  the  way  of  the 
canvassing  trade,  by  the  plaintiff,  his  executors  or  administrators, 
or  his  or  their  assigns  or  successors  in  the  said  trade  or  business  or 
any  or  either  of  them,  alone  or  jointly  with  any  other  person  or 
persons,  or  with  respect  to  the  said  cities,  towns  and  places  respec- 
tively above  mentioned.    Wherefore  the  covenant  of  the  defendant, 
in  the  declaration  mentioned,  so  far  as  it  applies  or  relates  to  the 
respective  causes  of  action  in  the  introductory  part  of  this  plea 
mentioned,  and  to  which  this  plea  is  pleaded,  was  and  is  void  in 
law.     Verification. 
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talub  There  waa  a  similar  plea  to  the  10th,  lltb,  12th  and  18th  breaches. 

Tallib.  Demurrer  to  each  plea,  assigning  as  cause  (amongst  others)  that 

the  pleas  referred  a  question  of  law  to  the  jury.    Joinder  in 

demurrer. 
The  case  was  argued  in  last  Michaelmas  Term  (l). 

[  403  j  DoH'desweU,  for  the  plaintiff : 

The  pleas  are  bad  both  in  substance  and  in  form  ;  and  the  declara- 
tion is  good.  A  covenant,  for  good  consideration,  is  not  void  as 
being  in  restraint  of  trade,  unless  the  restraint  appears  to  be  greater 
than  the  protection  of  the  covenantee  can  reasonably  require. 
Mitchel  V.  lieynolds  (2)  is  the  leading  case  on  the  subject ;  and  in 
the  notes  to  that  case  in  the  second  edition  of  Smith's  Leading 
Cases  all  the  authorities  are  collected.  In  Hitchcock  v.  Coker  (s) 
TiNDAL,  Ch.  J.,  in  delivering  the  judgment  of  the  Excliequer 
Chamber,  says :  "  We  agree  in  the  general  principle  adopted  by  the 
Court,  that,  where  the  restraint  of  a  party  from  carrying  on  a  trade 
is  longer  and  wider  than  the  protection  of  the  party  with  whom  the 
contract  is  made  can  possibly  require,  such  restraint  must  be  con- 
sidered unreasonable  in  law,  and  the  contract  which  would  enforce 
it  must  be  therefore  void."  In  the  present  case  the  nature  of  the 
trade  was  such  as  to  make  the  restraint  necessary  for  its  protection 
extensive.  It  is  a  trade  which  from  its  nature  is  carried  on  by 
agents,  so  as  to  be  exercised  over  extensive  limits;  and  thus  a 
restraint  even  over  the  whole  kingdom  might  be  good :  Whittaker 
v.  Howe  (4).  Further :  the  question,  whether  the  restraint  is 
unreasonable,  is  for  the  Court ;  and  the  pleas  are  bad  in  form, 
as  seeking  to  refer  that  to  a  jury. 

(Lord  Campbell,  Ch.  J. :  In  equity,  where  the  same  person   is 

Judge  both  of  fact  and  law,  he  can  decide  whether  the  restraint  is 

or  is  not  reasonable.    But  it  is  very  difficult  to  decide,  as  a  matter 

[  *-ioi  ]       of  law  upon  the  record,  whether  the  restraint  *in  a  particular  case 

is  or  is  not  reasonable.) 

Mallan  v.  May  (js)  is  an  express  authority  on  the  point.    There 

(1)  November  Tith  and  10th,  185*2.  overruliug  the  judgment  of  Queeu's 
Before  Lord  Campbell,  Ch.  J.,  Cole-  Bench  in  Hitclicock  v.  Coker,  6  Ad.  & 
ridge,  Wightman  and  Erie,  JJ.  El.  438. 

(2)  1   P.  Wms.   181  ;   8.  C.  1  Sm.  (4)  52  R.  R  162  (3  Beav.  383). 

L.  C.  171.  (5)  63  B.  B.  708,  718  (U  M.  &  W. 

(3)  45  R.  B.  522  (6  Ad.  &  El.  446),      653,  668). 
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Pabkb,  B.,  in  delivering  the  judgment  of  the  Court,  says :  '*  We  Tallis 
need  hardly  add,  that  the  latter  part  of  the  seventh  plea,  which  is  tat.ltr. 
pleaded  to  that  breach,  is  bad,  for  the  cause  assigned  for  special 
demurrer.  It  attempts  to  leave  matter  of  law,  viz.,  the  reasonable- 
ness or  unreasonableness  of  the  contract,  to  the  jury.  This  is 
clearly  a  question  of  law,  and  was  decided  as  such  in  Davis  v. 
Mason  (1),  Homer  v.  Graves  (2),  Proctor  v.  Sargent  (a),  and  Chesman 
V.  Nainhy''  (4). 

(ErleJ.:  The  authorities,  before  Htlefceoci v.  Cofcw- (5),  apparently 
treat  both  the  reasonableness  of  the  restraint  and  the  adequacy  of 
the  consideration  as  questions  of  law  for  the  Court.  Lord  Abingeb 
expressed  an  opposite  view :  and  in  Hitchcock  v.  Cokei'  (s)  it  was 
decided  that  the  Court  was  not  to  consider  the  adequacy  of  the  con- 
sideration. It  always  seemed  to  me  a  difficulty,  that,  if  the  Court 
is  to  decide  what  restraint  is  reasonable,  we  must  judicially  deter- 
mine a  question,  the  solution  of  which  may  require  knowledge  both  of 
the  statistics  of  the  trade,  and  of  the  geographical  situation  of  places. 

LoBD  CAMPBEiJi,  Ch.  J. :  If  it  were  res  integi'a,  1  do  not  see  the 
objection  to  casting  on  the  defendant  the  burthen  of  pleading  and 
proving,  as  a  fact,  that  the  restraint  was  more  than  was  reasonable.) 

Even  if  it  were  open  to  the  defendants  so  to  plead,  these  pleas 
are  bad  in  substance.  Supposing  all  that  is  averred  to  be  true, 
the  protection  of  the  trade  purchased  by  the  plaintiff  requires  the 
^restraint.  It  is  not  necessary,  in  these  cases,  to  show  that  the  [  *406  ] 
party  insisting  on  the  restriction  would  have  been  able  to  furnish  a 
supply  of  the  article  for  all  the  space  to  which  the  restriction 
extends :  it  is  enough  if  he  might.  In  Mallan  v.  May  (6)  the  Court 
say:  ''We  conceive  that  it  would  be  better  to  lay  down  such  a 
limit  as,  under  any  circumstances,  would  be  sufficient  protection  to 
the  interest  of  the  contracting  party,  and  if  the  limit  stipulated  for 
does  not  exceed  that,  to  pronounce  the  contract  to  be  valid."  In 
the  case  there,  that  of  a  dentist,  many  circumstances  which  he 
could  not  anticipate  might  arise,  making  a  larger  protection  neces- 
sary. An  attorney  ought  not  to  act  both  for  vendor  and  vendee : 
Sugd.  Vend,  and  P.  8 :  (11th  ed.) :  yet  the  two  may  reside  within 
limits  not  thought  too  large  for  a  restriction  prohibiting  another 

(1)  2  B.  B.  562  (5  T.  R.  118).  (6)  4o  R.  B.  522  (6  Ad.  &  El.  438). 

(2)  33  B.  B.  635  (7  Bing.  735).  (6)  63  B.  B.  708,  718  (11  M.  &  W. 

(3)  58  B.  B.  342  (2  Man.  &  G.  20).  667). 

(4)  2  Str.  739 ;  2  Ld.  Bay.  1456. 
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TALLI8  attorney  from  practising.  A  surgeon  and  apothecary  cannot 
Talus.  possibly,  in  a  populous  district,  supply  all  parties  residing  within  a 
circle  of  seven  miles*  radius  ;  yet  this  distance  is  not  held  unreason- 
able for  the  restriction  :  Saintery.  Ferguson  (i).  The  same  remark 
applies  to  the  radius  of  five  miles  in  Middlesex,  held  not  to  be 
unreasonable  in  the  case  of  a  milk-man  :  Proctor  v.  Sargent  (2).  It 
may  well  be  that,  in  a  case  like  the  present,  one  party  may  be 
willing  to  sell,  and  the  other  party  to  purchase,  so  much  of  a  trade 
as  depends  on  a  particular  kind  of  publicity ;  yet  both  may  agree 
that  the  vendor  shall  continue  his  private  trade.  In  The  Master^ 
dkc.  of  the  Silk  Throttsters  v,  Freniantee  (a),  mentioned  in  the  judg- 
[  *<06  ]  ment  in  Mitchel  v.  Reynolds  (4),  ♦the  bye-law  imposing  the  restraint 
was  held  to  be  good  upon  the  supposition  that  the  reason  given  for 
it  was  true.  Wickens  v.  Evans  (6)  is  a  very  strong  case :  there  a 
contract  was  upheld  which  directly  stipulated  for  a  combination  to 
check  the  competition  of  strangers.  In  Chesman  v.  Nainby  (6)  the 
restriction  extended  to  half  a  mile  of  the  party's  then  house  or  of 
any  house  to  which  she,  her  executors  or  administrators,  might 
remove.  Archer  v.  Marsh  (7)  also  is  a  strong  authority  for  the 
plaintiff.  There  was  no  limitation  as  to  space  in  the  contracts 
upheld  in  Gale  v.  Reed  (s)  and  Rannie  v.  Irvine  (9).  It  is  not  neces- 
sary, in  the  present  case,  to  inquire  into  the  reasonableness  of  the 
whole  contract ;  the  stipulations  on  which  the  breaches  are  assigned 
are  alone  material ;  this  appears  to  have  been  the  opinion  of  the 
Court  inWallis  v.  Day  (10) ;  and  the  decision  in  NichoUs  v.  Stretton  (11) 
is  to  the  same  effect.  And,  as  to  the  particular  breaches  here,  it  is 
clear  that  the  restraint  is  reasonable.  In  Bryson  v.  Whitehead  (12), 
on  the  sale  of  a  secret  relating  to  a  particular  trade,  an  unlimited 
restraint  upon  the  use  of  the  secret  was  held  good,  though,  if  the 
restraint  against  carrying  on  the  general  trade  anywhere  within 
the  whole  kingdom  had  been  insisted  on,  it  would  not  have  been 
enforced.  Furttier,  even  supposing  this  to  be  a  question  of  fact, 
the  averment  in  the  declaration,  that  the  restriction  was  necessary 
and  reasonable  for  the  protection  of  the  plaintiff,  is  not  traversed. 

(1)  78  E.  R  804  (7  0.  B.  716).  (9)  66  R.  E.  818  (7  Man.  &  G.  969). 

(2)  58  B.  R  342  (2  Man.  &  G.  20).  (10)  46  R  R  602  (2  M.  &  W.  273). 

(3)  [fiffc]  2  Keb.  309.  (11)  74  R  R  320  (10  Q.  B.  346).   See 

(4)  1  P.  Wms.  185.  PHce  v.  Green,  73  B.  R  522  (16  M.  & 

(5)  32  R  B.  806  (3  T.  &  J.  318).  W.  346,  in  Ex.  Ch.,  affirming  the  judg- 

(6)  2  Str.  739.  ment  of  Ex.  in  Green  v.  iVfc*,  67  R  R 

(7)  45  B.  B.  655  (6  Ad.  &  El.  959).  791  (13  M.  &  W.  695). 

(8)  9  B.  B.  376  (8  East,  80).  (12)  1  Sim.  &  St.  74, 
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W.  R.  CoUf  contra  :  Tallts 

The  declaration  cannot  be  *taken  as  alleging  that  the  plaintiff      Tallis. 
carried  on  business  throaghout  the  kingdom.     It  is  true  that  the       ^  *^^^  ^ 
Court  will  not  discuss  the  adequacy  of  the  consideration :  but,  that 
being  so,  the  plaintiff  cannot  rely  upon  the  largeness  of  the  sum 
paid  by  him.    The  covenant  of  the  defendant  may  be  divided  into 
six  heads:  the  third  is  a  stipulation  that  the  defendant  will  not 
carry  on  the  business  within  one  hundred  and  fifty  miles  of  the 
General  Post  Office  in  London ;  the  sixth  is  a  stipulation  that  he 
will  not  carry  on  the  business  in  any  city,  town  or  place  in  Great 
Britain  or  Ireland  in  which  the  plaintiff,  his  executors  or  adminis- 
trators, or  his  or  their  successors  in  the  business,  may  at  the  time 
carry  on  the  trade,  or  may  have  carried  it  on  within  the  six  months 
preceding.    It  will  be  sufficient  to  apply  the  objection  to  the  third 
and  sixth  head.    As  to  the  third  head.     Plea  16,  after  excepting  (as 
was  necesssury  in  conformity  with  Price  v.  Green  (1) )  so  much  of 
the  first  nine  breaches  as  relates  to  any  thing  done  in  London, 
Middlesex  or  Surrey,  states  that  there  are  within  the  one  hundred 
and  fifty  miles  towns  in  which  the  copartnership  had  not  carried  on 
business.     Mallan  v.  May  (2)  may  be  fairly  taken  as  showing  that 
the  question  of  the  reasonableness  of  the  restriction  is  one  of  law : 
the  defendant  therefore  could  not   safely    have    traversed    that 
averment  in  the  count.      But  the  objection   is    on   the  record. 
A  restriction  affecting  a  distance  of  more  than  ten  miles  has  not 
been  held  good,  in  any  authoritative  decision,  except  where  the 
restriction  has  been  qualified  as  to  the  subject-matter.     In  Bunn  v. 
Guy  (a)  the  restriction  in  effect  applied  *only  to  the  clients  of  the       [  *^08  ] 
contracting  party ;  the  distance  (one  hundred  and  fifty  miles)  was 
not  adverted  to  at  all.     Whitiaker  v.  Howe  (4)  cannot  be  considered 
an  authority.     It  is  inconsistent  with  Ward  y.^yrne  (e) :  and  it 
appears  to  have  been  twice  questioned  by  Pattbson^  J.  during  the 
argument  in  NicholU  v.  Streiton  (6) :  it  is  questioned  also,  fcy  tbe 
editors,  in  the  note  in  1  Smith's  Leading  Cases,  182  a  (8rd  ed). 
Wickens  v.  Evans  (7)  was  cited  in  Ward  v.  Byrne  (5),  and  must  be 
considered  as  overruled  by  that  case,   with  which  it  cannot  be 
reconciled.     In  Bryson  v.   Whitehead  (s)  there  was,  as  Parke,  B. 

(1)  73  R.  R  522  (16  M.  &  W.  346),  (4)  52  R.  R  162  (3  Beav.  383). 

in  Ex.  Ch.,  affirming  the  judgmeut  of  (5)  52  R.  R.  827  (5  M.  &  W.  548). 

Ex.  in  Chrttn  v.  Price,  67  R.  R.  791  (6)  74  R.  R.  320  (10  Q.  B.  353). 

(13  M.  &  W.  695).  (7)  32  R.  R.  806  (3  Y.  &  J.  318). 

(2)  6:J  R.  R.  708  (11  M.  &  W.  653).  '     (8)  1  Sim.  &  St  74. 

(3)  7  R.  R.  560  (4  East,  190). 
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Taltjs  points  out  in  Ward  v.  Byrne  (1),  a  limit  of  space  introduced  into  the 
TALLif>.  agreement  by  the  consent  of  the  parties.  In  Gale  v.  Reed  (2)  the 
contract,  as  interpreted  by  the  Court,  related  only  to  such  friends 
of  the  covenantor  as  the  covenantee  should  choose  to  trust.  In 
Rannie  v.  Irvine  (a)  the  agreement  related  only  to  the  distance  of  a 
mile  and  to  the  then  customers :  and  there  the  Goubt  seemed  to 
consider  that  the  restriction  would  have  been  bad  if  it  must  have 
been  understood  as  applying  to  a  great  distance.  In  Piice  v. 
Green  (4)  it  was  conceded  that  the  restriction  for  the  distance  of 
600  miles  was  unreasonable  and  void.  In  Homer  v.  Graves  (6)  a 
restriction  extending  to  a  distance  of  one  hundred  miles  from  York 
was  held  unreasonable  in  the  case  of  a  dentist :  but  in  Sainter  v. 
Ferguson  (6)  a  restriction,  in  the  case  of  a  surgeon  and  apothecary, 
[  *409  ]  extending  to  the  distance  *of  seven  miles  from  Macclesfield,  was 
held  valid.  In  that  case,  Williams,  J.  said:  ''It  lies  upon  the 
plaintiff,  who  seeks  to  enforce  the  agreement,  to  show  that  it  is  not 
an  unreasonable  restraint  of  trade."  The  restriction  which  was 
upheld  in  Hitchcock  v.  Coker  (7),  the  case  of  a  druggist,  was  for  a 
distance  of  three  miles  from  Taunton :  in  Proctor  v.  Sargent  (6),  the 
case  of  a  cowkeeper  and  milk-man,  the  restriction  was  for  a  distance 
of  five  miles  from  Northampton  Square  in  Middlesex ;  and  this  was 
supported :  in  PemberUm  v.  Vaughan  (9),  the  case  of  a  maker  and 
seller  of  ginger  beer,  the  restriction,  which  was  enforced,  was  for  a 
distance  of  a  mile  from  the  house  of  trade.  In  NichoUs  v.  Stretton  (lo) 
the  restriction  was  unlimited  as  to  space :  and  it  was  considered  to 
be  good  as  to  present  and  past  clients  but  bad  as  to  future  ones. 
Mallan  v.  May  (ii)  was  the  case  of  a  dentist :  and  it  was  there  held 
that  a  restriction  was  bad  which  extended  to  all  towns  where  the 
plaintiff  had  practised  before  the  expiration  of  defendant's  service 
under  him,  some  of  them  appearing  by  the  plea  to  be  one  hundred 
and  fifty  miles  from  others.  As  to  the  stipulation  under  the  sixth 
head.  This  is  bad,  according  to  Nicholh  v.  Stretton  (lo),  inasmuch 
as  it  is  unlimited  as  to  space,  and  extends  to  all  towns  in  which  the 
plaintiff,  or  his  successors,  may  hereafter  carry  on  business.    The 

(1)  5  M.  &  W.  557.  (6)  78  B.  R.  804  (7  C.  B.  716), 

(2)  9  R.  R.  376  (8  Eaat,  80).  (7)  45  B.  B.  522  (6  Ad    A  El.  438. 

(3)  66  B.  B.  818  (7  Man.  &  Qt.  969).  in  Ex.  Ch.,  reveraing  the  judgment  of 

(4)  73  B.  B.  522  (16  M.  &  W.  346),  K.  B.). 

in  Ex.  Ch.,  affirming  the  judgment  of  (8)  58  B.  B.  342  (2  Man.  &  0.  2Cl}. 

Ex.  in  Green  v.  Price,  67  B.  B.  791  (13  (9)  74  B.  B.  211  (10  a  B.  87). 

M.  &  W.  695).  (10)  74  B.  B.  320  (10  Q.  B.  346), 

(5)  33  B.  B.  635  (7  Bing.  735).  (11)  63  B.  B.  708  (11  M.  &  W.  653). 
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plaintiff,  if  this  contract  were  upbeld,  might  at  any  time  stop  the       Tallis 
defendant  from  carrying  on  the  business  in  any  town,  by  simply      tallis. 
sending  an  agent  thither.     This  is  clearly  more  than  can  be  neces- 
sary for  the  protection  of  the  plaintiff.    Farther,  the  stipulations 
under  both  the  third  *and  sixth  heads  are  bad,  as  comprehending       [  *^10] 
all  works  which  may  be  hereafter  published. 

DoivdesweU  replied. 

Cun  adv.  vidL 

LoBD  Campbell,  Gh.  J.,  in  this  Term  (January  12th),  delivered  the 
judgment  of  the  Court  : 

In  this  case  the  principal  question  is,  whether  the  covenant  of 
the  defendant,  restricting  him  from  carrying  on  the  business  of  a 
canvassing  publisher  either  in  London  or  within  one  hundred  and 
fifty  miles  from  the  General  Post  Office,  or  in  Liverpool  or  Man- 
chester (these  being  the  places  in  respect  of  which  breaches  are 
assigned),  is  void  on  the  ground  of  being  an  illegal  restraint  of 
trade.     The  law  relating  to  contracts  in  restraint  of  trade  has  been 
altered  by  late  decisions.     For  many  years  the  contract  was  void 
nnless  the  consideration  was  adequate  to  the  restriction.     Accord- 
ing to  Parker,  Ch.  J.  in  Mitchel  v.  Reynolds  (1),  the  Court  was  to 
see  that  it  was  made  upon  a  good  and  adequate  consideration  so  as 
to  be  a  proper  and  useful  contract.      But  in  Hitchcock  v.  Coker  (2) 
it  was  held  that  the  Court  had  no  judicial  perception  of  the  ratio  of 
the  consideration  to  the  restriction  ;  and  that,  if  there  was  a  legal 
consideration  of  value,  the  contract  ought  to  be  enforced  without 
reference    to    the    quantum  of  that  value.      Also  in  Mitchel  v. 
Reynolds  (8)  it  is  said :  *'  wherever  such  contract  stat  indifferenter, 
and  for  aught  appears,  may  be  either  good  or  bad,  the  law  presumes 
it  prima  facie  to  be  bad."     But,  according  to  the  tenor  of  the  later 
^decisions,  the  contract  is  valid  unless  some  restriction  is  imposed       [  *ni  ] 
beyond  what  the  interest  of  the  plaintiff  requires  ;  and  his  interest 
has  been  considered  to  extend  very  widely.    In  respect  of  time,  the 
restriction  may  be  unlimited,  according  to  Hitchcock  v.  Coker  (2) : 
and,  though,  in  respect  of  space,  there  must  be  some  limit,  yet  con- 
tracts have  been  supported  where  the  area    of    exclusion    was 
apparently  greater  than  the  area  of  the  plaintiff's  practice.     In 
Horner  v.  Graves  (4),  where  the  area  of  exclusion  from  practice  as  a 

(1)  1  P.  WmB.  181.  (3)  1  P.  Wins.  192. 

(2)  45  R.  R  622  (6  Ad.  &  EI.  438).  (4)  33  E.  E.  643  (7  Bing.  744). 
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Tallib  dentist  was  a  circle  round  York  of  the  diameter  of  two  hundred 
Tallis.  miles,  in  giving  judgment  that  this  was  an  unnecessary  restriction, 
it  is  laid  down  :  ^^  unless  the  case  was  such  that  the  restraint  was 
plainly  and  obviously  unnecessary,  the  Court  would  not  feel  itself 
justified  in  interfering."  And  in  Mallan  v.  May  (i),  where 
exclusion  from  the  practice  of  a  dentist  in  London,  although  con- 
taining above  a  million  of  inhabitants,  was  held  to  be  reasonable 
and  valid,  the  Court  says :  '*  it  would  be  better  to  lay  down  such  a 
limit  as,  under  any  circumstances,  would  be  sufficient  protection  to 
the  interest  of  the  contracting  party,  and  if  the  limit  stipulated  for 
does  not  exceed  that,  to  pronounce  the  contract  to  be  valid.'* 
Applying  these  principles  to  the  present  case,  and  considering  that 
the  plaintiff's  business,  to  which  the  covenant  relates,  is  the 
diffusion  of  books  published  by  him  in  the  manner  alleged,  and 
thus  is  almost  unconnected  with  any  particular  locality,  we  cannot 
find  that  the  exclusion  of  the  defendant  from  London,  and  from  one 
hundred  and  fifty  miles  round  the  General  Post  Office,  and  from 
L  *4i2  ]  Liverpool  and  Manchester,  was  unreasonable :  and  we  are  *there- 
fore  of  opinion  that  the  plaintiff  had  a  good  cause  of  action  in  the 
breaches  of  contract  which  he  has  assigned. 

We  have  limited  our  judgment  to  the  parts  of  the  contract  to 
which  these  breaches  relate,  because,  if  these  are  valid,  the 
invalidity  of  other  parts  of  the  contract  is  immaterial :  McMan  v. 
May  (2).  But,  by  so  doing,  we  do  not  intend  to  suggest  doubts 
about  the  validity  of  the  other  parts  of  the  contract  not  now  under 
judgment. 

The  question  raised  by  the  demurrer  to  the  pleas  remains  to  be 
decided.  And,  even  if  the  facts  therein  stated  are  taken  to  be 
admitted  by  the  demurrer,  and  that  the  reasonableness  of  the 
restriction  in  question  is  to  be  considered  with  reference  to  those 
facts  together  with  the  facts  alleged  in  the  declaration,  still  we 
think  the  pleas  bad.  For,  although  the  books  capable  of  republica- 
tion may  be  almost  infinite,  still  the  number  of  subscribers  to  such 
republications  coming  out  in  numbers  is  limited  :  and,  although,  if 
the  defendant's  books  are  excluded,  it  does  not  follow  that  the 
plaintiff's  books  would  be  purchased,  still  we  cannot  ascertain  that 
the  number  of  subscribers  to  the  plaintiff's  books  would  not  be 
diminished  if  the  defendant  competed  with  him  by  offering  other 
books,  especially  if  they  were  of  a  similar  character.  And,  unless 
the  defendant  made  it  plainly  and  obviously  clear  that  the  plaintiff's 
(1)  G3  E.  IL  718  (11  M.  &  W.  067),  (2)  63  K.  E.  708  (11  M.  &  W.  653). 
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interest  did  not  require  the  defendant's  exclusion,  or  that  the  public       Tallm 

interest  would  be  sacrificed  if  the  defendant's  intended  publications       tallis. 

are  excluded,  according  to  the  general  rule  before  referred  to,  we 

ought  not  to  hold  the  contract  *yoid.     The  facts  of  the  case  are      [  *ii3  ] 

strong  to  show  that  the  general  rule  may  be  well  applied  in  respect 

of  the  present  defence.     The  defendant,  as  retiring  partner,  was 

probably  acquainted  with  the  business  to  which  the  covenant  relates. 

He  stipulated  for  and  obtained  a  large  price  for  consenting  to  the 

restriction  :  and,  as  far  as  we  can  perceive,  he  is  endeavouring  to 

keep  that  price  without  making  the  return  for  which  it  was  paid ; 

and  he  is  attempting  to  support  this  proceeding  on  the  ground  that 

the  public  interest  would  be  sacrificed  if  his  publications  are  not 

brought  out.    It  is  clear  there  would  be  evil  if  the  law  justified 

such  a  breach  of  contract :  but  it  is  by  no  means  clear  there  would 

be  any  compensating   good   to  the  public  from  the  publications 

intended  by  the  defendant  to  be  so  made  in  violation  of  his  promise 

to  the  plaintiff. 

As  we  have  come  to  the  conclusion  that  the  pleas  are  bad  though 
the  facts  stated  therein  are  assumed  to  be  true,  it  is  not  necessary 
to  consider  the  further  objection  to  them  on  account  of  referring  to 
a  jury  the  reasonableness  of  the  restriction,  which  in  Mallan  v. 
May  (1)  was  decided  to  be  matter  of  law  for  the  Court.  We  agree 
that  the  question,  whether  the  contract  is  void  as  contrary  to 
public  policy,  is  for  the  Judge,  when  the  circumstances  raising  the 
question  are  conceded.  Yet,  if  the  plaintiff  may  by  averment  of 
circumstances  not  appearing  on  the  contract  maintain  the  affirma- 
tive of  the  restriction  being  reasonable  (which  has  been  mentioned 
in  some  judgments  on  this  point),  it  seems  to  follow  that  the 
defendant  ought  to  have  the  corresponding  right,  by  averment  of 
other  circumstances,  of  maintaining  *the  negative  of  the  same  [  *4U  ] 
proposition  :  so  that  pleas  upon  the  principle  of  those  demurred  to 
ought  to  be  allowed.  However,  as  we  think  that  these  pleas,  if 
allowed,  do  not  constitute  a  defence,  the  point  of  form  need  not  be 

further  adverted  to. 

Judgment  for  plaintiff^. 


In  KB  JOHN   SMITH.  im. 

(1  El.  &  Bl.  414—416 ;  S.  C.  22  L.  J.  a  B.  123 ;  17  Jur.  114.)  Jan^2. 

[Application  to  strike  attorney  off  the  roll  in  Queen's  Bench ;  previous  oi-der  in 
<,V>urt  of  Chancery:  see  now  Judicature  Act,  1873  (3G  &  37  Vict.  c.  66),  s.  87.] 

(1)  63  li.  R.  708  (11  M.  tSc  W.  6J3). 
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im.  JOHNSON  v.  GIBSON. 

Ja^i.  ^j  jj,   ^  jjj  4i5_4j9  .  g  Q  22  L.  j.  q.  b.  168;  17  Jur.  280.) 

[Obsolete  pleading.] 


1^53.       DOE  D.  KATHANIEL  LEWIS  BUTT  v.  GEOllGE  KOUS. 

"—  '  (1  El.  &  Bl.  419—422;  S.  C.  22  L.  J.  a  B.  Ill  ;  17  Jur.  502.) 

[Turnpike  Act — particular  construction.] 


1853.       WILLIAM  KOBERTS  and  Others  v.  The  OVEKSEEKS 
'^!!l!'  OP  AYLESliUliY. 

[  *2a  J  (1  El.  &  Bl.  423—434  ;  S.  C.  22  L.  J.  M.  C.  34 ;  17  Jur.  236.) 

Appellants  were  rated  to  the  relief  of  the  poor,  on  **the  Market  Hou»<e, 
with  the  grounds  belonging  thereto,  used  and  occupied  for  the  tolls  of  the 
markets  and  fairs."  It  was  admitted  that  under  this  desciiption  they  were 
in  fact  rated  not  only  for  the  Market  House,  but  also  for  the  tolls  on  mer. 
chundize  sold  in  the  market,  and  for  payments  made  to  the  lord  and  his 
lessees  for  goods  not  sold  but  exposed  for  sale  on  stalls  and  otherwise ; 
which  payments,  from  time  immemorial,  were  charged  according  to  the 
situation  of  the  stalls  and  other  circumstances,  according  to  the  discretion 
of  the  lord  and  his  lessees  ;  and  also  for  payments  made  for  leave  to  use 
temporary  theatres,  and  shows.  None  of  the  stalls  &c.  were  in  any  way 
affixed  to  the  soil.  The  loi-d  was  owner  of  the  soil  of  the  market.  The  tolls 
were  from  time  immemoiial  received  in  the  Market  House.  The  appellants 
were  lessees  for  a  term  of  ycare  under  the  lord.  On  a  case  stating  the  above 
facts :  Held,  that  the  tolls  on  goods  sold  were  not  the  subject  of  a  rate, 
and  that  the  fact  that  such  tolls  were  paid  in  the  Market  House  made  no 
difference :  but  that  the  other  payments  were  in  the  nature  of  compensation 
for  the  use  of  the  soil,  and  that  they  and  the  Market  House  were  properly 
rated. 

The  appellants,  being  rated  for  the  relief  of  the  poor  of  the 
parish  of  Aylesbury  in  the  county  of  Bucks,  gave  notice  of  appeal 
to  the  Sessions  :  and,  by  consent  and  by  order  of  a  Judge,  under 
stat.  12  &  18  Vict.  c.  45,  s.  11,  a  case  was  stated  for  the  opinion  of 
this  Court,  which  was  in  substance  as  follows : 

The  rate,  so  far  as  it  related  to  the  appellants,  was  on  property 
described  in  the  rate  as  *'  Market  House,  with  the  grounds 
belonging  thereto,  used  and  occupied  for  the  tolls  of  the  markets 
and  fairs,"  situated  in  '*  the  Market  Square,  Kingsbury,  and  other 
parts  of  the  town/'  The  appellants  were  named  as  the  occupiers, 
and  **  Acton  Tindal "  as  the  owner,  of  the  property  rated.  The 
notice  and  grounds  of  appeal,  so  far  as  is  important  for  the 
purposes  of  the  case,  were  as  follows: 

*'That,  if,  in  and  by  the   said   rate,  it  is   intended   to   rate'' 
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the  appellants  ''for  or  in  respect  of  the  tolls  of  or  arising  from 
the  markets  and  fairs  held  in  the  said  parish  of  Aylesbury,  they 
say  that  they  are  not,  nor  are  or  is  any  or  either  of  them,  liable 
to  be  rated  or  assessed  for  or  in  respect  of  such  tolls.  That "  the 
^appellants  ''  are  not  the  occupiers  of,  and  have  no  title  to,  and 
are  not  liable  to  be  rated  or  assessed  for,  any  ground  belonging  to 
the  Market  House  and  situate  in  Market  Square,  Kingsbury,  and 
other  parts  of  the  town,  save  only  the  ground  on  which  the  said 
Market  House  is  erected  and  stands.  That  there  is  no  ground 
belonging  to  the  said  Market  House  situate  in  Market  Square, 
Kingsbury,  and  other  parts  of  the  town,  save  only  the  ground  on 
which  the  said  Market  House  is  erected  and  stands.  That,  if,  in 
and  by  the  said  rate,  it  is  intended  to  rate  '*  the  appellants  ''  for  or 
in  respect  of  the  tolls  of  or  arising  from  the  market  and  fairs  held 
in  the  said  parish  of  Aylesbury,  as  attached  to  or  inseparable 
from  the  occupation  of  the  said  Market  House,  then  they  say  that 
such  tolls  are  not  attached  to  or  inseparable  from  the  occupation 
of  such  Market  House." 

By  an  indenture  of  lease,  dated  and  made  on  12th  October, 
1848,  between  Acton  Tindal,  of  &c.  (lord  of  the  manor  of  Ayles- 
bury with  Burton),  of  the  one  part,  and  the  appellants,  of  the  other 
part,  the  said  A.  Tindal  granted,  demised,  leased  and  to  farm  let 
unto  the  appellants,  their  executors  and  administrators,  all  and 
every  the  tolls  and  duties,  payable  at  the  market  and  fairs  of 
Aylesbury  aforesaid,  in  respect  of  com,  grain  and  seeds,  and  of 
horses,  oxen,  sheep  and  kine,  and  of  all  other  cattle,  merchan- 
dize and  other  articles  sold  at  the  said  market  or  fairs,  and  all 
rights  and  profits  of  stallage,  piccage  and  all  other  tolls,  duties, 
rights,   profits,  privileges  and  advantages  whatsoever  incident  or 
belonging  to  the  said  market  and  fairs,  and  to  or  with  the  same, 
then  or  theretofore  severally  belonging,  held,  occupied  or  enjoyed, 
granted,  demised,  or  letten,  or  accepted,  reputed,  deemed,  taken 
or  known,  as  part,  parcel  or  *member  thereof,  or  appertaining  or 
incident  thereunto,  together  with    the   Market  House  at  Ayles- 
bury aforesaid,  and  the  com  bins  and   toll   room    therein,    and 
also  all  that  building,  with  the  appurtenances,  lately  used  as  the 
cage,  for   the   purpose  of   depositing   therein   stalls,   grain   and 
other  articles  of  merchandize,  and  for  all  the  other  purposes  of 
holding  the  said  market  and  fairs,  but  for  no  other  use  or  pur- 
pose   whatsoever :    except   and  always  reserved,  out  of  the   said 
demise,  unto  the  said  A.  Tindal,  his  heirs  and  assigns,  full  and 
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free  liberty  for  him,  his  heirs  and  assigns,  and  for  his  and  their 
friends,  agents  and  servants,  with  or  without  surveyors  and  work- 
men, to  enter  and  go  into  and  upon  the  said  Mark€.t  House  and 
premises,  at  his,  her  and  their  free  will  and  pleasure,  to  examine 
the  state  and  condition  thereof;  and  also  except  and  reserved, 
out  of  the  said  demise,  unto  the  said  A.  Tindal,  his  heirs  and 
assigns,  the  full  and  free  use  of  the  said  Market  House  and 
other  rooms  therein  for  any  purpose  not  connected  with  the  holding 
of  the  said  market  or  fairs  on  any  day  other  than  a  market  or  fair 
day,  or  other  than  a  period  for  the  collection  of  tolls,  and  of 
which  the  said  A.  Tindal,  his  heirs  or  assigns,  should  give  six 
hoars'  notice  to  the  appellants,  or  either  of  them,  their  or  either 
of  their  executors  or  administrators,  he  the  said  A.  Tindal,  hia 
heirs  or  assigns,  doing  no  damage  or  spoil  to  the  said  demised 
premises,  or  to  the  stalls  or  other  property  of  the  appellants,  or  the 
survivor  of  them,  his  executors  or  administrators.  Habendum  for 
seven  years,  at  a  rent  of  210i.  By  virtue  of  which  the  appellants 
entered. 

"  The  said  A.  Tindal,  as  such  lord  of  the  manor  as  aforesaid, 
was,  at  the  time  when  the  said  indenture  of  lease  was  made,  and 
thence  hitherto  hath  been,  *and  still  is,  the  owner  of  the  soil  of 
the  streets  and  squares  of  the  town  of  Aylesbury  aforesaid ;  and 
he  and  his  predecessors  in  title,  as  lords  of  the  manor  aforesaid, 
or  their  lessees,  have,  as  far  back  as  living  memory  goes,  collected 
and  received,  at  the  market  and  fairs  aforesaid,  certain  tolls  and 
duties,  in  kind  or  in  money,  upon  the  sale  of  wheat,  barley,  oats, 
beans,  peas,  rye,  vetches,  turnip  and  clover  seed,  trefoil  and  all 
other  grass  seeds,  sold  in  the  said  market  and  fairs  ;  and  also  upon 
the  sale  or  exchange  of  all  horses,  mares  or  geldings,  bulls,  oxen, 
cows,  calves,  sheep,  pigs,  and  other  cattle  and  stock,  sold  or 
exchanged  in  the  said  market  and  fairs ;  and  also  upon  all  fruit, 
vegetables,  poultry,  e?gs,  butter  and  all  other  goods  and  articles 
of  merchandize  in  any  way  exposed  for  sale  in  the  said  market 
and  fairs ;  and  also  for  the  stallage :  the  tolls  upon  com,  grain 
and  seeds  being  generally  taken  in  kind,  a  small  measure  fnll 
from  each  sack ;  and  the  tolls  upon  fruit,  vegetables,  poultry, 
eggs,  butter  and  all  other  goods  and  articles  of  merchandize, 
being  money  payments  charged  for  and  upon  each  stall  or  stand 
upon  which  the  same  are  respectively  exposed  for  sale,  as  herein- 
after mentioned,  at  the  discretion  of  the  said  lord  of  the  manor 
for  the  time  being,  or  his  lessees,  according  to  the  situation    of 
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Bach  stall  or  stand,  or  other  circumstances  affecting  the  same.  The 
said  market  and  fairs  at  Aylesbury  aforesaid  have  always,  as  far 
back  as  living  memory  goes,  been  and  still  are  holden  in  a  large 
square  there  called  the  Market  Square,  and  along  the  sides  of  the 
streets  and  highways  smTOunding  and  leading  to  such  square,  and 
also  in  another  open  space  or  square  there  called  Kingsbury,  which 
adjoins  and  opens  into  the  Market  Square  aforesaid,  and  *in  [  *<27  ] 
another  place  called  Pitches  Hill ;  all  the  said  places  where  such 
market  and  fairs  are  held  being  within  the  parish  and  manor  of 
Aylesbury.  The  Market  House,  herein  before  mentioned,  is  a 
building  standing  in  the  centre  of  the  said  Market  Square,  and  has 
existed,  as  far  back  as  living  memory  goes,  in  its  present  state  and 
situation :  the  ground  floor  of  which  building  is  an  open  space  upon 
which  sacks  of  com  and  other  grain  and  seeds  are  deposited  and 
exposed  on  the  market  days  for  sale ;  and  on  an  upper  floor  in  the 
same  building  the  corn  bins,  hereinbefore  mentioned,  are  placed ; 
and  which  com  bins  are  from  time  to  time  let  out  to  the  farmers 
and  others  who  frequent  the  said  market  and  fairs,  for  the  purpose 
of  depositing  in  such  corn  bins  for  their  own  convenience  any  corn 
or  other  grain  or  seeds  which  they  may  be  desirous  of  leaving  upon 
the  spot.  The  lower  part  of  the  Market  House  has  also,  as  far 
back  as  living  memory  goes,  been  from  time  to  time  let  out  for  the 
hustings  at  elections,  and  upon  other  public  occasions,  for  pecuniary 
considerations,  by  the  lord  of  the  manor  for  the  time  being  or  his 
lessee :  but,  the  use  of  the  said  Market  House  and  other  rooms 
therein,  for  any  purpose  not  connected  with  the  holding  of  the  said 
market  and  fairs  on  any  day  other  than  a  market  or  fair  day,  or 
other  than  a  period  for  the  collection  of  tolls,  having  been  expressly 
excepted  and  reserved  by  and  to  the  said  A.  Tindal  in  and  by  the 
said  lease  as  aforesaid,  the  said  Market  House  has  never,  since  the 
execution  of  the  said  lease,  been  so  let  out  by  the  appellants. 
Upon  about  one  half  of  the  Market  Square  aforesaid,  stalls  have 
been,  as  far  back  as  living  memory  goes,  and  still  are,  usually 
placed  upon  the  market  and  fair  days;  on  which  stalls,  meat  and 
other  goods  and  articles  are  exposed  *for  sale :  but  neither  these  [  '428  ] 
stalls,  nor  any  other  stalls,  stands  or  tables  in  the  said  market  and 
fairs  aforesaid,  are  in  any  way  affixed  to  or  driven  into  the  soil : 
and  the  other  half  of  the  said  Market  Square,  and  also  the  said 
open  space  or  square  called  Kingsbury,  is  commonly  used  for  the 
sale  of  horses,  cows,  pigs,  sheep  and  other  live  stock.  These 
usually  either  stand  at  the  sides  and  corners  of  the  streets,  or  in 
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Kingsbury  aforesaid,  or  are  tied  to  the  rails  surrounding  the 
Market  Square,  or  are  enclosed  in  pens,  formed  by  four  hurdles 
tied  together  at  the  corners,  no  part  of  such  pens  being  in  any  way 
affixed  to  or  driven  into  the  soil.  Upon  certain  portions  of  the 
sides  of  the  streets  surrounding  the  said  Market  Square,  and  also 
upon  certain  portions  of  the  said  other  streets  leading  thereto,  and 
of  Kingsbury  aforesaid,  fruit,  vegetables,  poultry  and  other  goods 
and  articles  are  exposed  for  sale,  generally  either  in  baskets  or  on 
stalls  or  upon  stands  or  tables  placed  upon,  but  in  no  way  affixed 
to,  or  driven  into,  the  soil.  The  above  statement,  as  to  the  tolls, 
stalls,  and  the  mode  and  places  of  holding  the  fairs  and  markets, 
and  of  exposing  for  sale  and  selling  the  live  stock  and  various 
merchandize,  articles  and  things  above  mentioned,  is  to  be  taken 
to  be  true  as  far  back  as  living  memory  goes.  The  lords  of  the 
manor,  and  their  lessees,  for  the  time  being,  have  also,  as  far 
back  as  living  memory  goes,  and  the  appellants  have,  since  the 
date  of  the  said  lease,  been  in  the  habit  of  letting  to  various 
parties,  on  fair  days  and  other  occasions,  the  right  and  privilege 
of  placing  and  erecting  temporary  theatres  and  booths  for  shows, 
upon  various  open  spaces  of  ground  situated  within  the  parish 
and  manor  of  Aylesbury,  and  have  derived  therefrom  consider- 
able pecuniary  profit:  but  none  of  such  theatres,  *booths  or 
shows  have  been  or  are  in  any  way  affixed  to  or  driven  into  the 
soil.  All  the  tolls  on  the  corn,  grain  and  other  seeds,  exposed 
for  sale  in  the  said  Market  House  as  aforesaid,  have  been,  as 
far  back  as  living  memory  goes,  and  still  are,  received  in  the 
said  toll  room  of  such  house:  but  all  the  other  tolls  and  duties 
hereinbefore  mentioned  are  and  always  have  been,  as  far  back 
as  living  memory  goes,  collected  and  received  in  those  parts  of 
the  said  parish  of  Aylesbury  wherein  and  whereon  any  live  stock, 
merchandize,  articles  and  things,  in  respect  of  which  such  last 
mentioned  tolls  and  duties  are  payable  as  aforesaid,  are  exposed 
for  sale.  It  is  admitted  that  the  appellants  are  in  fact  rated, 
in  and  by  the  said  rate,  for  the  said  Market  House,  and  for  all 
the  land  so  far  as  the  same  is  demised  to  them  in  and  by  the  said 
lease,  and  for  the  stallage,  piccage  and  for  all  the  tolls  held,  occupied, 
received  and  enjoyed  by  them  within  the  parish  of  Aylesbury. 

It  is  agreed  that  the  Court  of  Queen's  Bench  shall,  if  it  shall  see 
fit,  be  at  liberty  to  draw  such  inferences  from  the  facts  above  stated 
as  the  Court  of  Quarter  Sessions,  upon  the  trial  of  the  said  appeal, 
might  have  drawn. 
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The  appellants  contend  that,  at  the  time  the  rate  appealed  against 
was  made,  they  were  and  still  are  rateable  to  the  relief  of  the  poor  of 
the  said  parish  of  Aylesbury  in  respect  only  of  the  said  Market  House. 
The  respondents,  on  the  contrary,  contend  that  the  appellants  were, 
when  the  said  rate  was  made,  and  still  are,  rateable  in  respect  of  all 
the  property  they  are  rated  for  in  and  by  the  said  rate  as  aforesaid. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
appellants  were,  when  the  rate  appealed  against  was  made,  rate- 
able to  the  relief  of  the  poor  of  the  parish  *of  Aylesbury  in  respect 
of  all  or  any  portion  of  the  property  in  respect  of  which  they  are 
rated  in  and  by  the  said  rate  as  aforesaid.  If  the  Court  shall  be  of 
opinion  that  the  appellants  were,  when  the  said  rate  was  made, 
rateable  in  respect  of  all  the  property  in  respect  of  which  they  are 
so  rated  as  aforesaid,  in  and  by  the  said  rate,  then  the  said  rate 
is  to  be  confirmed.  If  the  Court  shall  be  of  opinion  that  the 
appellants  were,  when  the  said  rate  was  made,  rateable  in  respect 
of  some  portion  only  of  the  said  property  in  respect  of  which 
they  are  so  rated  as  aforesaid,  then  the  Court  is  requested 
to  state  in  respect  of  which  portion  they  are  so  rateable ;  and  the 
said  rate  upon  the  appellants  is  to  be  amended  and  reduced 
according  to  the  annual  rateable  value  of  such  portion.  It  being 
agreed  that  such  rateable  value  as  last  aforesaid  shall  be  ascer- 
tained and  determined  upon  and  according  to  the  principle  laid 
down  by  the  judgment  of  the  Court  by  two  valuers,  one  to  be 
chosen  by  the  appellants  and  the  other  by  the  respondents,  or,  in 
case  of  their  disagreement,  by  their  umpire  to  be  by  them  cliosen 
before  they  enter  upon  their  valuation.  The  Court  is  also  requested 
to  adjudge  the  costs  to  be  paid  by  the  appellants  or  respondents. 
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O'Malley,  in  support  of  the  rate : 

It  is  admitted  by  the  appellants  that  they  are  rateable  in  respect 
of  the  Market  House,  and  that  the  rate  is  so  far  good.  It  is  also 
admitted  by  the  respondents  that  the  rate  is,  in  fact,  made  on  the 
tolls  as  well  as  on  the  Market  House.  The  question,  therefore, 
comes  to  be  whether  tolls,  such  as  described  in  this  case,  or  any  or 
which  of  them,  are  rateable.  Market  tolls,  properly  so  called,  that 
is  tolls  payable  in  respect  of  things  sold  in  a  market,  are  not 
^rateable.  The  reason  is,  that  they  are  not  connected  with  the 
realty.  As  far  therefore  as  such  tolls  are  concerned,  the  only 
point  is  whether  the  fact,  that  they  have  from  time  immemorial 
i>een  received  in  the  Market  House,  makes  any  difference. 


[  Nai  ] 
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(Lord  Campbell,  Gh.  J. :  Suppose  that  mortgage  money  or  an 
annuity  is  made  payable  in  Lincoln's  Inn  Hall :  do  you  say  that 
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It  must  be  conceded  that  the  market  tolls  proper  are  not  rateable. 
But  under  the  general  name  of  tolls,  in  this  case,  are  included 
payments  made  to  the  appellants,  not  for  things  sold  in  the  market, 
but  for  the  stalls  and  the  use  of  the  part  of  the  market  place  on 
which  they  are  exposed  for  sale,  whether  sold  or  not.  Such  a  pay- 
ment is  not  properly  a  toll,  but  stallage:  Com.  Dig.  Market  (F  1). 
No  man  can  erect  stalls  or  place  tables  in  a  market  without  the 
leave  of  the  owner  of  the  soil :  The  Mayor^  d:c.  of  Northampton 
V.  Ward  (i),  The  Mayoi\  ((:c.  of  Norwich  v.  Swan  (2).  The  payment 
made  for  this  license  is  so  attached  to  the  soil  that,  if  the  land  be 
borough  English,  the  heir  at  common  law  shall  have  the  market 
and  the  toll,  but  the  younger  son  shall  have  the  stallage  and  the 
piccage  with  the  soil :  Heddey  v.  Welhouse  (3),  recognized  in  Rex  v. 
Bell  (4).  Stallage  is  in  effect  a  payment  for  the  use  and  occupation 
of  the  soil:  Littlbdalb,  J.  so  explains  it  in  Mayor,  dc.  ofNexcport 
V.  Saunders  {6).  The  distinction  between  the  market  tolls  and 
stallage  is  like  that  between  toll  thorough,  which  is  incorporeal, 
and  toll  traverse,  which  is  taken  in  respect  of  the  soil.  Toll  traverse 
is  rateable  :  Reg.  v.  The  Marqtiis  of  Salisbury  (6). 

Pashley,  contrd : 

The  question  is  now  confined  to  the  tolls  paid  in  respect  of  goods 
sold  on  stalls. 

(Lord  Gampbbll,  Ch.  J.:  No.  The  payments  to  which  the 
question  is  now  confined  are  made  for  the  privilege  of  using  stalls 
and  for  exposing  goods  for  sale  and  other  purposes.  It  is  quite 
immaterial  whether  the  goods  are  sold  or  not.  I  do  not  see,  on 
principle,  any  distinction  between  using  the  soil  by  placing  a  stall 
upon  it,  or,  a  table,  or  by  placing  goods  directly  upon  it,  or  other- 
wise, if  the  soil  be  in  fact  occupied,  and  a  consideration  paid  for  its 
occupation  to  the  owner  or  his  lessee.) 

Such  a  liberty  is  like  the  way  leave  in  Rex  v.  Jolliffe  (7),  which  was 
held  not  rateable.     There  are  no  words  in  stat.  43  Eliz.  c.  2,  s.  1, 


(1)  2  Str.  1238. 

(2)  2W.  Bl.  1116. 
{:^)  Moore,  474. 

(0  17  K.  «.  315  (.5M.  &S.  221). 


(5)  37  B.  B.  456  (3  B.  &  Ad.  411). 

(6)  8  Ad.  &  El.  716. 

(7)  1  B.  B.  437  (2  T.  B,  90). 


TOL.XCIII.]     1858.    Q.  B.     1  EL.  &  BL.  482— 483.  219 

inclading  this  liberty ;  it  cannot  be  comprehended  under  the  term      Bohbrts 
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The  case  is  now  redaced  to  a  single  point.  Mr.  O'Malley,  in  the 
coarse  of  the  argument,  very  properly  abandoned  the  claim  to  rate 
the  market  tolls,  which  have  nothing  to  do  with  the  occupation  of 
the  soil.  But  he  successfully  contended  that  what  are  called  the 
stallage  tolls  are  payments  made  to  the  appellants  for  the  use  of 
the  soil  for  the  time ;  and  that  if  so,  the  appellants  are  rateable  for 
them  under  stak  48  Eliz.  c.  2,  s.  1.  The  person  using  a  stall  has 
for  the  time  being  the  use  and  occupation  of  that  part  of  the  soil 
on  which  it  stands.  The  compensation,  which  is  paid  to  the  owner 
of  the  soil  or  his  lessee  for  the  use  of  the  soil  in  this  way,  is  quite 
different  in  its  nature  from  the  toll  payable  to  the  lord  of  the 
market  for  goods  sold  ;  that  toll  is  quite  irrespective  of  the  owner- 
ship or  occupation  *of  the  soil.  Then,  on  general  principles,  [  ^-133  ] 
whatever  profit  is  made  by  the  occupation  of  the  soil  is  properly 
rated.  I  do  not  see  on  what  principle  the  payments  made  in 
respect  of  the  use  of  the  stalls  are  to  be  distinguished  from  the 
tolls  payable  for  way  leaves,  in  the  coal  districts  in  the  north, 
which  are  always  rated.  So  far,  therefore,  as  the  rate  is  imposed 
on  the  Market  House,  and  on  the  payments  in  respect  of  goods  not 
sold,  it  is  good,  but  not  in  so  far  as  it  is  on  the  tolls  or  goods  sold ; 
and  it  must  be  amended  accordingly.  The  parties  have  agreed  as 
(o  the  manner  in  which  the  amount  is  to  be  ascertained. 

COLEBIDOB,  J. : 

I  perfectly  agree.  The  persons  here  rated  are  not  those  who 
on  market  days  use  the  stalls  from  time  to  time,  and  make 
payments  to  the  appellants,  for  such  use.  Their  occupation 
probably  would  be  too  fleeting  to  render  them  properly  rateable. 
But  the  persons  rateil  are  the  tenants  for  a  term  of  years  of  what 
18  in  effect  the  use  and  occupation  of  the  soil  of  the  market  place, 
on  particular  days,  to  be  turned  to  profit  in  a  particular  manner. 
Hex  V.  Jolliffe  (i)  is  quite  consistent  with  our  decision.  There  the 
appellant  used  two  way  leaves.  One  was  over  land  occupied  jointly 
by  himself  and  another.  If  the  use  of  the  way  leave  rendered  that 
land  more  valuable,  that  was  or  ought  to  have  been  taken  into 
account  in  the  rate  imposed  in  respect  of  the  land  on  himself  and 
(1)  1  B.  B.  437  (2  T.  R.  90). 
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his  cotenant.  The  other  way  leave  he  used ;  but  he  had  no  occu- 
pation of  it ;  he  paid  to  the  occupier  of  the  soil  a  toll  for  each  ton 
of  coals  *which  he  carried  along  it.  He  was,  in  respect  to  that  way 
leave,  much  in  the  same  situation  as  the  persons,  in  the  present 
case,  who  come  to  market  and  make  a  payment  for  the  temporary 
use  of  a  portion  of  the  soil.  That  case  therefore  was  properly 
decided,  and  is  perfectly  consistent  with  the  principle  on  which  we 
now  act. 

WlOHTMAN,  J. : 

Stallage  may  be  considered  as  a  compensation,  in  the  nature  of 
ground  rent,  paid  by  the  person  who  for  the  time  uses  a  portion  of 
the  soil  to  the  owner  Nvho  permits  him  so  to  do.  Mr.  Vashley^s 
argument  consisted  in  applying  the  term  ''  toll "  to  this,  and  then 
arguing  that,  as  tolls  were  not  rateable,  this  was  not.  But  it  is  in 
the  nature,  not  of  toll,  but  rather  of  ground  rent. 

Crompton,  J. : 

I  am  of  the  same  opinion.  The  appellants  occupy  the  land  on 
market  days  by  means  of  persons  who  pay  them  for  leave  to  use  it. 
They  are  occupants  of  land ;  and  in  tliat  way  they  make  a  profit 
from  their  occupation ;  and  they  are  properly  rated  in  respect  of 
such  their  beneficial  occupation. 

Rate  to  he  amended  on  this  principle 


1853. 
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DUGDALE  V.  THE  QUEEN. 

(1  El.  &  Bl.  435—439 ;  S.  C.  22  L.  J.  M.  C.  50 ;  17  Jur.  546;  Dears.  C.  C.  64.) 
[Criminal  law  :  see  1  B^  E.  Preface  x.] 
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HEYWOOD   V.  POTTER. 

(1  El.  &  Bl.  439—450;  S.  C.  22  L.  J.  Q.  B.  133 ;  17  Jur.  528.) 

The  proprietor  of  a  design  applied  to  paper  hangings,  registereil  according 
to  the  provisions  of  stat.  5  6  &  Vict.  c.  100  (1),  published  pattern  pieces,  con- 
taining the  whole  design,  not  bearing  the  letters  **E«i"  and  the  proper 
number,  as  prescribed  by  sect.  4  :  the  oi-dinary  practice  in  the  trade  was  to 
sell  hangings  in  larger  pieces,  but  to  mark  patterns  such  as  those  which 
were  published :  Held,  that  he  was  not  protected  by  the  Act  against  parties 

(1)  Repealed  by  Patents,    Designs      now  ss.  51  and  101  of  that  Act  and 
and  Trademarks  Act,  1883  (46  &  47      Design  Bules.  189.{,  r.  1895.— A.  C. 
Vict.  c.  57),  s.  113,  and  Schedule ;  see 
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copying  the  design  from  such  pattern  pieces,  and  publishing  articles  with      Hbywood 
such  design  applied  to  them.  r. 

Per    Lord   Campbell,    Ch.    J.     and    Wiohtmak,    J.      Diutntitnte       Pottkb. 

COLB&EDOB,  J. 

Cask.  The  first  count  charged  that  plaintiffs,  before  and  at  the 
time  of  the  committing  &c.,  and  after  the  passing  of  an  Act  <&c. 
(5  &  6  Yict.  c.  100  (1), "  to  consolidate  and  amend  the  laws  relating  to 
the  copyright  of  designs  for  ornamenting  articles  of  manufacture  "), 
and  after  Ist  September,  1842  (2),  and  before  and  at  the  time  of  the 
registration  of  the  design  thereinafter  mentioned,  were  and  still 
were  (within  the  meaning  and  protection  *of  the  said  Act)  the  [*^io] 
proprietors  of  a  new  and  original  design  for,  and  applicable  to,  the 
ornamenting  articles  of  manufacture,  to  wit  of  a  new  and  original 
design  for  and  applicable  to  the  ornamenting  paper  hangings :  and 
not  <&c.  (negativing  the  cases  excepted  by  Schedule  (C.) ),  and  not 
previously  published  in  Great  Britain,  &c. :  that  plaintiffs  after- 
wards, before  the  publication  of  such  design,  in  pursuance  of  and 
according  to  the  provisions  of  the  said  Act,  "caused  the  same 
design  to  be,  and  the  same  accordingly  then  was,  duly  registered  in 
respect  of  the  application  of  such  design  to  ornamenting  articles,  to 
wit  articles  of  manufacture  contained  and  comprised  in  Class  5  "  in 
the  Act  mentioned,  "by  specifying  the  number  of  the  class  in 
respect  of  which  such  registration  was  made  at  the  time  of  such 
registration,  and  the  name  of  the  plaintiffs  as  proprietors  thereof, 
to  wit  the  name"  &c.  (of  plaintiffs'  firm),  together  with  the  place 
of  business:  whereby  plaintiffs  became  the  proprietors  of  and 
entitled  to  the  copyright  of  the  said  design,  and  entitled  to  the  sole 
right  to  apply  the  said  design,  to  wit  to  articles  of  manufacture 
contained  within  the  said  Class  5,  "  to  wit  to  paper  hangings, 
within  the  United  Kingdom,"  for  three  years  from  the  time  of  the 
registration.  That  plaintiffs  had  applied  the  design  to  the  orna- 
menting of  articles  of  manufacture  contained  &c.  (as  above). 
Breach  :  that  defendant,  well  knowing  &c.,  within  three  years  of 
such  registration,  and  within  twelve  calendar  months  before  the 
commencement  of  this  suit,  in  England,  wrongfully  and  without 
the  license  or  consent  in  writing  of  the  plaintiffs,  and  while 
pIainti£Es  were  the  proprietors  of  such  design  and  so  entitled  to  the 
copyright,  against  the  form  &c.,  applied  such  design,  for  the 
purpose  of  sale,  to  the  ornamenting  of  certain  articles  of  *manu-  [  *44i  ] 
facture,  to  wit  20,000  pieces  of  paper  hangings,  the  same  being 

(1)  See  note,  p.  220,  an(e.  (2)  !See  sect.  1. 
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Heywood  respectively  of  the  class  of  articles  of  manafactare  in  respect  of 
PoTTKB.  which  the  said  copyright  was  then  in  force  by  reason  of  the 
registration,  according  to  the  provisions  &c.,  and  thereby  wrong- 
fully infringed  upon  and  deprived  plaintiffs  of  their  said  copyright 
of  and  in  the  said  design,  and  of  the  sole  right  to  apply  &c.,  to  wit 
to  paper  hangings. 

The  second  count,  after  stating  the  proprietorship  and  registra- 
tion by  plaintiffs  of  the  design,  as  in  the  first  count,  stated  that 
defendant,  within  three  years  t&c.,  in  England,  and  without  tlie 
consent  &c.,  and  while  plaintiffs  were  the  proprietors  &c.,  sold 
divers  articles  of  manufacture,  to  wit  20,000  pieces  of  paper 
hangings,  to  and  upon  each  of  which  said  pieces  of  paper  hangings 
respectively  the  said  design  so  registered  was  applied  for  the 
purpose  of  ornamenting  the  same  respectively,  each  and  every  of 
the  said  pieces  of  paper  hangings  being  of  the  class  of  articles  of 
manufacture  in  respect  of  which  the  said  copyright  was  then  in 
force,  defendant  having  knowledge  that  the  consent  of  plaintiffs 
had  not  been  given  to  the  application  of  the  said  design  to  the  said 
pieces  of  paper  hangings  so  sold  respectively:  contrary  to  the 
form  &c. 

Flea  6,  to  1st  count:  That,  after  pubUcation  of  the  said  design, 
and  before  the  time  of  the  committing  &c.,  to  wit  on  &€.,  divers 
articles  of  manufacture  comprised  in  the  said  Class  5,  to  wit  20,000 
pieces  of  paper  hangings,  to  which  the  said  design  had  been 
applied  by  plaintiffs,  were  published  by  plaintiffs  without  having 
thereon  or  on  any  of  them,  at  the  time  when  the  same  were 
published  by  plaintiff,  the  letters  "  B,^  " :  contrary  &c. :  verifica- 
[*i42]  tion.  Replication:  That  each  and  every  *of  the  articles  of 
manufacture  contained  in  the  said  Class  5,  to  which  the  said 
design  had  been  applied  at  the  time  when  the  same  were  published 
by  plaintiffs,  had  thereon  respectively  the  letters  "  R\*'  according 
to  the  form  &c.,  and  were  not,  nor  were  nor  was  any  or  either  of 
them,  published  by  plaintiffs  without  having  thereon,  at  the  time 
when  the  same  were  so  published  respectively,  the  letters"  R**,"  in 
manner  and  form  &c. :  conclusion  to  the  country.    Issue  thereon. 

There  was  a  similar  plea,  the  eleventh,  to  the  second  count ;  and 
•  a  similar  issue.     There  were  also  other  issues  of  fact,  not  now 
material. 

At  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  London  sittings 
in  last  Trinity  vacation,  it  was  admitted  that  the  plaintiffs  had  sold, 
as  patterns  only,  certain  small  pieces  of  paper  hangings  containing 
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the  whole  design  registered  by  them.  The  patterns  sold  had  not  Hbtwood 
the  letters  ''  B!^ "  on  them,  or  any  number  or  letter  corresponding  po'^kr. 
with  the  date  of  the  registration  of  the  design  in  the  mode  directed 
by  stat.  5  &  6  Vict.  c.  100,  s.  4.  The  defendant  bought  some  of  these, 
and  imitated  the  design,  without  knowing  that  it  was  registered. 
It  was  contended  for  the  defendant  that  the  plaintiffs  were  not 
entitled  to  the  protection  of  sect.  3,  inasmuch  as  the  provisions  of 
seel.  4  had  not  been  complied  with.  It  was  contended  for  the 
plainlifTs  that  these  pieces  did  not  require  the  marks  of  registration, 
being  only  small  pattern  pieces,  and  therefore  not  falling  within 
the  description  "  article  of  manufacture  "  in  sect.  4.  It  was  shown, 
in  evidence,  that  paper  hangings  were  usually  sold  in  pieces  of 
twelve  yards  long,  and  that  the  plaintiffs  were  in  the  habit  of 
marking,  with  the  letters  '*  B** "  and  the  number,  all  pieces  of  that 
length.  The  Lord  Chief  *  Justice  left  to  the  jury.  Whether  or  [  •ii»  J 
not  it  was  the  general  custom  of  the  trade  to  mark  pattern  pieces, 
such  as  those  that  had  been  sold,  with  the  marks  of  registration. 
The  jury  found  that  the  more  general  custom  was  to  do  so,  and, 
under  the  direction  of  the  Lord  Chief  Justice,  found  a  verdict  for 
the  defendant  on  the  issues  upon  the  sixth  and  eleventh  pleas,  and 
for  the  plaintiffs  on  all  the  others.  Leave  was  reserved  to  move  to 
enter  a  verdict  for  the  plaintiffs  on  the  issues  found  against  them. 
In  last  Term,  Brainwell  obtained  a  rule  accordingly. 

Wtb9ter  now  showed  cause  : 

The  question  depends  upon  the  meaning  of  the  words  "  article  of 
manufacture,"  in  sect.  4  of  stat.  5  &  6  Vict.  c.  100.  That  section 
enacts  ''  that  no  person  shall  be  entitled  to  the  benefit  of  this  Act, 
with  regard  to  any  design  in  respect  of  the  application  thereof  to 
ornamenting  any  article  of  manufacture,"  unless  the  design  shall 
have  before  publication  been  registered,  ''  and  unless  at  the  time  of 
such  registration  such  design  have  been  registered  in  respect  of  the 
application  thereof  to  some  or  one  of  the  articles  of  manufacture  or 
substances  comprised  in  the  above  mentioned  classes  "  (in  sect.  3), 
"  by  specifying  the  number  of  the  class  in  respect  of  which  such 
registration  is  made,"  ''  and  unless  after  publication  of  such  design 
every  such  article  of  manufacture,  or  such  substance  to  which  the 
same  shall  be  so  applied,  published  by  him,  hath  thereon,"  ''  at 
the  end  or  edge  thereof,  or  other  convenient  place  thereon,  the 
letters  '  B"^,'  together  with  such  number  or  letter,  or  number  and 
letter,  and  in  such  form  as  shall  correspond  with  the  date  of  the 
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•  Heywood  registration  of  such  design  according  to  the  Registry  of  Designs  in 
PoTTBB.  that  behalf."  The  pattern  pieces  in  question,  which  contain  *tbe 
[  •***  ]  whole  of  the  registered  design,  clearly  come  within  the  meaning  of 
the  phrase  '*  article  of  manufacture ; "  and  the  proprietor  of  the 
design  is  bound  to  place  the  proper  marks  of  registration  upon 
each  of  them.  It  will  be  contended  that  these  patterns  are  not 
**  paper  hangings  '*  (which  constitute  Class  5  in  sect.  3)  in  the 
ordinary  meaning  of  the  word,  inasmuch  as  they  are  not  of  the 
usual  length  at  which  paper  hangings  are  usually  sold.  But  it 
does  not  appear  that  there  is  any  .customary  length  for  paper 
hangings ;  and,  if  to  each  piece,  of  whatever  length,  the  whole 
design  is  applied,  the  pieces  are  *'  paper  hangings,"  and  must  there- 
fore have  the  marks  of  registration.  It  is  clearly  not  enough  that 
the  large  articles  manufactured  after  these  patterns  should  alone 
have  the  marks.  The  design  and  the  article  to  which  it  is  applied 
must  be  taken  in  combination.  When  there  is  so  much  of  the 
article  as  to  receive  and  exhibit  the  application  of  the  whole  design, 
that  is  enough  of  it  to  make  it  an  article  of  manufacture  within  the 
meaning  of  the  statute.  By  sect.  17  any  person  may  inspect  a 
design  of  which  the  copyright  has  expired ;  but  no  registered  design 
of  which  the  copyright  has  not  expired  shall  be  open  to  inspection, 
except  by  a  proprietor  or  a  party  authorized  in  writing  by  him,  or 
authorized  by  the  registrar:  but  it  is  provided  that  any  person 
producing  a  design  with  the  registration  mark  may  obtain  from  the 
registrar  a  certificate  stating  whether  there  is  a  copyright,  and,  if 
so,  in  respect  of  what  article  of  manufacture  it  exists.  How  is  a 
stranger  to  avail  himself  of  these  provisions,  either  for  his  own 
information  or  to  avoid  infringing  upon  copyright,  unless  what  he 
sees  exposed  to  pubUc  view  bears  the  statutory  marks  of  registra- 
1  ^U5  ]  tion  ?  The  object  of  sect.  4,  which  was  to  prevent  the  public  *f  rom 
unwittingly  copying  registered  designs,  would  be  frustrated  if  the 
samples,  from  which  the  designs  are  most  likely  to  be  copied,  bear 
no  signs  of  having  been  registered. 

(Lord  Campbell,  Ch.  J. :  If  a  pattern  piece  be  without  a  number 
or  the  letters  "E^"  you  say  that  will  amount  to  an  intimation  that 
the  design  is  not  registered  ?) 

That  is  so.  And  therefore  the  proprietor  of  a  design,  who  has 
registered  it,  must,  in  order  to  assert  his  copyright  to  its  full  extent, 
mark  every  piece  that  he  publishes.  There  are  several  designs, 
no  doubt,  of  so  short  duration  as  to  their  application,  that    the 
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proprietors  often  sends  into  the  market  many  pieces  without  the  Hetwood 
marks  of  registration,  inasmuch  as  he  would  gain  little  by  the  Fottbb, 
protection :  but,  when  the  design  is  to  be  permanently  used,  and  is 
valuable,  the  precaution  will  become  important :  and  the  proprietor, 
if  he  will  not  take  the  statutory  precaution,  cannot  complain  if  the 
design  is  copied.  There  is  no  difficulty  in  affixing  the  marks :  the 
close  of  sect.  4  shows  that  this  may  be  done  by  making  it  on  the 
material,  as,  for  instance,  by  a  water  mark.  The  Act  is  penal,  and 
will  be  construed  strictly. 

Bramwell  and  Lvsh^  contra  : 

The  words  ''article  of  manufacture"  were  intended  by  the  Legis* 
lature  to  include  only  such  articles,  with  the  registered  design 
applied,  as  are  the  subjects  of  sale;  not  mere  fragments  of  such 
articles,  like  the  pattern  pieces  in  question.  The  former  is  the 
ordinary  meaning  of  the  words ;  and  the  statute  did  not  intend  to 
create  any  other.  ''Article  of  manufacture"  must  bear  the  same 
meaning  in  sects.  3  and  4.  Now  in  sect.  8  the  whole  "paper 
hangings"  mentioned  in  Class  5,  of  the  shape  and  size  iu  which 
they  are  sold,  constitute  the  article  of  manufacture  which  is  to  *be  [  *446  ] 
marked  as  registered ;  not  the  pattern  sample ;  just  as,  with  respect 
to  Classes  6  and  7,  the  whole  carpet  and  the  entire  shawl  are  the 
articles  of  manufacture,  and  not  pieces  of  either,  used  as  patterns 
only. 

(Lord  Campbell,  Ch.  J. :  Might  not  half  a  carpet  be  sold  ?) 

Perhaps  it  may  be  the  custom  of  the  trade  to  sell  half  of  a  carpet ; 
but  it  was  in  evidence  at  the  trial  that  in  the  paper-hanging  trade 
the  ordinary  practice  was  to  sell  the  pieces  in  lengths  of  not  less  than 
twelve  yards.  At  all  events,  sect.  7,  which  prohibits ,  under  a 
penally  mentioned  in  sect.  8,  the  publication  or  sale  of  articles  of 
manufacture  to  which  a  registered  design  has  been  applied,  and 
sect.  9,  which  gives  the  proprietor  a  right  of  action  in  the  case  of  ' 
such  publication  or  sale,  can  be  intended  to  apply  only  to  an 
article  of  manufacture  of  the  size  and  form  in  which  it  is 
ordinarily  sold  for  use. 

(Lord  Campbell,  Ch.  J. :  These  pattern  pieces  might  be  used  for 
papering  a  room.) 

The  Legislature  must  be  supposed  to  have  had  in  view  the  ordinary 
size  adopted  for  that  purpose. 

R.Ii. — \0L.  xciii.  15 
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Heywood         (Lord  Campbell,  Ch.  J* :  Would  you  say  that  a  piece  of  paper 
PoTTEK.      twelve  yards  long,  but  sold  bondjidea^  a  pattern,  need  not  bavethe 
marks  of  registration  ?) 

The  purpose  for  which  the  article  is  sold  is  not  material ;  but  its 
form  and  dimensions  must,  on  the  face  of  it,  be  such  as  to  allow  of 
its  being  used  for  ordinary  purposes. 

(WioHTMAN,  J. :  Would  a  piece  twelve  yards  long,  but  manufac- 
tured solely  as  a  pattern,  be  within  the  Act?) 

No ;  it  would  not  be  a  paper  hanging,  in  the  ordinary  sense  of  the 
term.  De  La  Branchardiere  v.  Elvery  (1)  decides  that  copies  of  a 
registered  design,  published  in  a  book  for  sale,  need  not  have  any 
r  '^^^  ]  registration  mark  attached  to  *them.  The  diflSiculty  pointed  out,  of 
ascertaining  whether  a  design  be  registered  or  not,  will  exist 
wherever  an  article  having  the  letters  "R**"  on  it  is  divided  into 
two  pieces. 

(WiGHTMAN,  J. :  What  do  you  say  was  the  object  of  the  Legisla- 
ture in  providing  for  the  registration  of  designs  ?) 

No  doubt  it  was,  as  has  been  stated,  to  protect  the  public  from 
unwittingly  imitating  designs  of  which  the  copyright  had  been 
secured.  But  it  never  could  have  been  intended  to  carry  that  pro- 
tection so  far  as  to  fix  no  limit  to  the  size  and  form  of  the  articles 
which  are  to  be  marked ;  so  that,  for  instance,  a  pattern  of  not 
more  than  a  square  inch  in  size,  yet  containing,  as  is  not  unfre- 
quently  the  case,  the  whole  of  the  design,  should  require  to  be 
marked,  as  much  as  a  piece  twelve  yards  in  length,  in  which  the 
design  is  repeated  a  great  number  of  times :  that  would  entail  a 
great  hardship  upon  the  manufacturer,  who,  after  all,  is  not  the  party 
expressly  required  by  the  statute  to  place  the  marks  of  registration 
upon  the  article  manufactured.  Sect.  18  recognizes  a  distinction 
between  a  ** paper  hanging"  and  **a  piece  end  of  a  registered 
pattern,  with  the  registration  mark  thereon."  It  has  not  been 
found  necessary,  for  the  protection  of  the  public  against  patentees, 
to  require  that  every  portion  of  the  article  should  have  a  mark. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiffs  have  not  complied  with  the 
provisions  of  the  statute.     The  Legislature,  in  giving  protection  to 

(1)  4  Ex.  380. 
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the  proprietors  of  designs,  requires  that  every  article  of  manufac-  Hktwood 
ture  containing  the  design  secured  shall,  if  put  forth  by  the  potteu. 
manufacturer  in  the  ordinary  course  of  *trade,  contain  certain  L  *^*^  J 
marks,  as  a  caution  to  the  public  that  the  design  of  such  article 
has  been  secured  to  the  proprietors  by  registration.  I  cannot  see 
that  any  limit  is  fixed  to  the  size  of  the  article  so  put  forth.  It 
appeared  at  the  trial  that  the  custom  of  the  trade  was  to  sell  paper 
hangings  in  lengths  of  not  less  than  twelve  yards,  but  that  smaller 
pieces  were  sold  as  patterns  only.  The  plaintiffs  sold  some  of  these, 
which  did  not  contain  the  marks  of  registration ;  and  the  defendant 
imitated  the  design  without  the  intention  of  pirating  it,  and  with- 
out being  aware  that  the  design  was  registered.  I  do  not  see  that 
the  use  to  which  the  article  is  to  be  applied  affects  the  question. 
It  is  equally  an  article  of  manufacture,  and  equally  an  article  of 
trade,  whether  it  be  manufactured  and  sold  as  a  pattern  or  for 
actual  use :  and,  if  it  contains  no  marks  of  registration,  is  just  as 
likely  to  mislead  a  purchaser  as  a  larger  piece.  Moreover,  the 
jury  found  that  the  ordinary  practice  of  the  trade  was  to  mark 
even  the  small  pattern  pieces  in  question.  I  see  no  hardship  upon 
the  manufacturer  in  that  practice ;  and,  if  the  plaintiffs  had  con- 
formed to  it,  the  defendant  would  not  have  been  misled  into  an 
imitation  of  the  design.  Looking  at  the  object  of  the  statute,  and 
the  mode  which  it  prescribes  for  carrying  that  object  into  effect,  I 
am  of  opinion  that  the  plaintiffs  have  not  complied  with  the  con- 
ditions imposed  upon  them  in  consideration  of  the  copyright  which 
has  been  secured  to  them.     The  rule  must  therefore  be  discharged. 

COLEIUDGIS,  J. : 

I  confess  that  I  have  arrived  at  a  different  conclusion  from  my 
Lord.  I  admit  that  this  is  an  article  of  manufacture  in  the 
ordinary  sense  of  the  *word;  but  I  think  it  is  not  so  in  the  sense  l*U9] 
intended  by  the  statute.  The  practice  of  the  trade  is  not  very 
material,  looking  at  the  recent  date  of  the  Act.  But  the  interpreta- 
tion of  the  term  ''article  of  manufacture"  may  be  gathered  from  an 
examination  of  sect.  S,  which  divides  those  articles  of  manufacture 
into  thirteen  classes.  If  the  pieces  in  question  come  within  any  one 
of  these  classes,  they  belong  to  Class  5,  ''paper  hangings."  Now  can 
these  pieces,  sold  merely  as  patterns,  be  properly  considered  as 
paper  hangings  ?  I  think  not.  There  is  a  byroad  distinction,  as  it 
seems  to  me,  between  the  pattern  of  an  article,  and  the  article 
its»eif,  between  what  is  the  ordinary  subject  of  trade,  and  what  is 

16—2 


228  1853.    Q.  B.     1  EL.  k  BL.  449—450.  [R.*. 

Hbywood  put  fortl),  as  it  were,  to  induce  such  trade.  The  argument  as  to 
PoTTEii.  ^1^®  suppofced  protection  of  the  public  does  not  appear  to  me  sound - 
I  do  not  see  how  the  protection  to  the  public  would  be  increased  by 
the  interpretation  contended  for  by  the  defendant.  It  is  conceded 
that,  if  a  manufacturer  places  the  marks  of  registration  upon  a 
piece  of  the  ordinary  trade  size,  and  then  divides  such  piece  into 
several  smaller  portions,  all  these  portions  but  one  go  forth  to  the 
public  without  any  evidence  of  registration  to  protect  purchasers 
from  imitating  the  design.  There  is  just  as  much  danger  with 
respect  to  such  unmarked  pieces  as  with  respect  to  the  pattern 
pieces  in  question. 

WlOHTMAN,   J. : 

After  some  doubt,  I  am  of  opinion  that  the  plaintiffs  have  not 
complied  with  the  statute.  The  question  is  whether  these  pattern 
pieces  are  articles  of  manufacture  within  sect.  4.  That  they  are 
articles  of  manufacture  there  can  be  no  doubt :  and  the  only  ques- 
tion is,  whether  they  are  so  within  the  meaning  of  the  statute.  It 
[  *45o  j  is  said  that  sect.  4  has  in  view  such  articles  *of  manufacture  only 
as  are  comprehended  in  sect.  8,  and  that  here  we  have  to  inquire 
whether  the  articles  in  question  be  "paper  hangings,"  within 
Glass  5.  I  have  a  difficulty  in  defining  what  it  is  that  makes  the 
manufactured  pattern  a  paper  hanging,  or  when  it  is  not  so.  But 
the  distinction  suggested  gets  rid  of  the  obvious  intention  of  the 
Legislature,  which  was,  to  prevent  the  public  from  unwittingly 
imitating  the  design  of  any  public  article,  if  such  design  has  been 
registered.    I  think  therefore  that  the  statutoiy  condition  has  not 

been  complied  with. 

Ride  discharged  (l). 

1853.  HASTINGS  V.  J.  BROWN. 

JajLU,  ^j  j,j  ^  2JJ  45o_455  .  g,  q.  22  L.  J.  Q.  U.  161 ;  17  Jur.  647.) 

[  450  ]  A  Bpecificutiou  iu  a  patent,  for  a  particular  coustructiou  of  wiudlaases, 

Btuted  that  the  object  was  *'  to  hold,  without  slipping,  a  chain  cable  of  any 
size."  Before  the  date  of  the  patent,  constructions  were  known  by  which  » 
windlass  might  be  made  to  hold  a  single  chain  cable  of  any  assigned  size : 

Hold,  that  the  specification  did  not  uuequiyocally  show  that  the  object 
was  to  constiiict  a  single  windlass  which  might  hold  different  chain  cables, 
whatever  their  size ;  and  that  such  a  windlass  was  thei-efore  not  protected 
by  the  patent 

Case.    The  declaration  stated  that  Charles  Johnstone  was  the 
true  and  first  inventor  of  **  certain  improved   arrangements   for 
(1)  Crompton,  J.  was  absent,  in  consequence  of  a  domestic  calamity. 
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raising  ships'  anchors  and  other  purposes,"  and  had    obtained     h^astdtos 
letters  patent  to  himself,  his  executors,  administrators  and  assigns,       Browit. 
for  the  invention.     The  declaration  then  set  out  the  letters  patent, 
which  contained  the  usual  proviso  that,  if  G.  Johnstone  should  not 
particularly  describe  and  ascertain  the  nature  of  the  said  invention, 
and  in  what  manner  the  same  is  to  be  performed,  by  an  instiiiment 
in  writing  under  his  hand  and  seal,  and  cause  the  same  to  be 
inrolled  in  the  Court  of  Chancery  within  six  calendar  months  next  after 
the  *date  of  the  letters  patent,  the  letters  patent  should  cease  and      l  *^'i  ] 
become  void.    The  declaration  alleged  that  Johnstone  afterwards, 
and  before  the  committing  &c.,  and  within  six  months  &c.  (allega- 
tion of  a  specification  and  inrolment,  in  conformity  with  the 
proviso).    That  Johnstone,  afterwards  and  before  the  committing 
&c.,  assigned  the  letters  patent,  and  all  right  &c.,  to  plaintiff,  his 
executors  &c.      Breach:  that  defendant,  without  the  leave   &c., 
had  used  divers  parts  of  the  invention,  which  were  described. 
Pleas.     1.  Not  guilty.    Issue  thereon. 

2.  That  Johnstone  was  not  the  true  and  first  inventor  of  the 
alleged  invention :  conclusion  to  the  country.     Issue  thereon. 

3.  That  the  supposed  invention  was  not  an  invention  of  improved 
arrangements  for  raising  ships'  anchors  and  other  purposes,  in 
manner  <fec. :  conclusion  to  the  country.    Issue  thereon. 

4.  That  the  supposed  invention  in  the  letters  patent  and  specifica^ 
tion  in  the  declaration  mentioned  was  not,  at  the  time  of  making 
the  letters  patent,  new  as  to  the  public  knowledge,  use  and  exercise 
thereof,  but,  on  the  contrary  thereof,  had  been  and  was,  wholly  and 
in  part,  pnblickly  known,  practised,  used,  exercised  and  vended, 
to  wit  within  that  part  &c.  called  England,  before  the  date  and 
grant  of  the  letters  patent,  to  wit  on  &c. :  verification.  Replication : 
That  the  invention  &c.  was,  at  the  time  &c.,  new  as  to  the  public 
knowledge  &c.,  and  had  not,  at  any  time  before  the  date  of  the 
letters  patent,  been  wholly  &c.,  known  &c. :  conclusion  to  the 
country.    Issue  thereon. 

5.  That  Johnstone  did  not,  within  six  months  &c.,  *cause  to  be       [  •IR2  ] 
inrolled  &c.  (negativing  the  inrolment,  as  alleged  in  the  declara- 
tion), in  manner  &c. :  conclusion  to  the  country.    Issue  thereon. 

6.  That  Johnstone  did  not,  by  the  instrument  in  writing  or 
specification  in  the  declaration  mentioned,  particularly  describe  and 
ascertain  the  nature  of  the  invention,  and  in  what  manner  the  same 
was  to  be  and  might  be  performed ;  in  manner  &c. :  conclusion  to 
the  country.    Issue  thereon. 
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Hastings  On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  London  sittings 
Brown.  after  last  Trinity  Term,  it  appeared  that  the  invention  which  the 
plaintiff  claimed  consisted  of  an  alleged  improvement  upon  the 
structure  of  that  part  of  a  ship's  windlass  round  which  the  chain 
cables  of  anchors  are  wound,  and  by  which  they  are  held  fast  with- 
out slipping.  The  form,  which  the  plaintiff  claimed  as  Johnstone's 
invention,  was  denominated  a  scalloped  shell;  and  the  novelty  upon 
which  he  insisted  was  the  applicability  of  a  single  windlass,  so  con- 
structed, to  every  size  of  chain  cable.  It  was  admitted,  on  the  part 
of  the  plaintiff,  that  there  was  no  novelty  in  constructing  a  wind- 
lass so  as  to  hold  fast  a  single  chain  cable  of  any  given  size.  The 
specification,  so  far  as  material  to  the  question  decided,  was  as 
follows.  '*  The  scallop  shell,  in  which  the  iron  chain  cables  appears 
in  the  drawing,  is  upon  a  new  plan,  to  hold,  without  slipping,  a 
chain  cable  of  any  size,  as  shown  by  the  opening  form  of  the 
scallops  at  the  top  and  bottom  of  figure  2."  *^  And  I  also  claim,  as 
my  invention,  the  new  form  of  a  scalloped  shell  (as  shown  in 
figure  2),  in  conjunction  with  the  arrangements  hereinbefore 
described."  For  the  defendant,  it  was  contended  that  this  specifi- 
cation did  not  describe  the  invention  claimed.  The  drawing  referred 
[  *453  ]  to  in  the  specification  *appeared  to  show  a  construction  applicable 
either  to  a  single  cable  or  to  cables  of  different  sizes.  The  Lord 
Chief  Justice  declined  to  stop  the  case :  and  a  verdict  was  foand 
for  the  plaintiff,  leave  being  reserved  to  move  to  enter  a  nonsuit. 

In  Michaelmas  Term,  1852,  Sir  F.  Thesiger,  Attorney-General, 
obtained  a  rule  nim  for  a  nonsuit,  or  for  a  new  trial,  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence. 

Sir  A.  J.  E.  Cockhurn,  Attorney- General,  Webster  and  HoU 
now  showed  cause,  and  contended  that  the  words  "  cable  of  any 
size,"  in  ordinary  language,  signified  "  cables  of  all  sizes ;  "  and  that 
the  specification  described  a  contrivance  by  which  a  single  windlass 
was  adapted  for  any  size  of  cable,  that  is,  for  cables  of  all  sizes. 

Sir  F.  Thesiger  (with  whom  were  Montagu  Smith  s,T\dBadeIey), 
contra,  contended  that  the  words  of  the  specification  indicated  only 
that  a  windlass  might  be  adapted  to  any  one  given  size  of  cable. 
(He  was  then  stopped  by  the  Court.) 

Lord  Campbell,  Ch.  J. : 

The  rule  for  a  nonsuit  must  be  made  absolute.  At  the  trial  I 
thought  it  more  satisfactory  that  the  case  should  go  to  a  verdict 
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than  that  there  should  be  a  nonsuit.    But  it  is  clear  that  the     Hastiwgs 

patentee  ought  to  state  distinctly  what  it  is  for  which  he  claims  the      bbowk. 

patent,  and  describe  the  limits  of  the  monopoly.     That  is  not  done 

by  this  specification.     The  claim  is  for  an  invention  by  which  a 

single  windlass  may  raise  cables  of  different  diameters,  which  is 

allowed  to  be  *a  great  improvement.     But  is  that  pointed  out  by       [  '^w  ] 

the  specification?    The  words  are,  at  best,  equivocal.    If  he  claims 

for  a  windlass  that  is  fitted  for  one  cable  only,  of  whatever  size, 

there  is  no  novelty  :  and  the  vice  of  the  specification  is  that  it  does 

not  assert  that  more  can  be  done  by  the  invention.     The  title  tells 

OS  nothing.    But  the  words  of  the  specification  are  '*  a  chain  cable 

of  any  size."     "  A  "  applies  to  one  only :  at  all  events,  the  phrase 

is  capable  of  that  meaning :  and  the  specification,  if  it  be  equivocal, 

is   bad.      I  see  nothing  in   the  word,   or  in  the  drawing,  that 

necessarily  indicates  the  contrivance  to  be  for  fitting  more  than  one 

cable.    Yon  might  make  a  windlass  according  to  the  drawing  which 

would  do  no  more  than  that.    The  specification  therefore  is  bad ; 

and  there  must  be  a  nonsuit. 

CoLEBinoE,  J.: 

I  am  of  the  same  opinion.  The  law  is  admitted.  If  the  speci- 
fication, upon  a  fair  interpretation,  be  equivocal,  it  is  insufficient. 
In  order  to  ascertain  the  meaning  of  the  word,  we  go  back  to  the 
state  of  things  which  existed  when  the  patent  was  granted.  At 
that  time  a  windlass  might  be  made  which  would  hold  a  single 
cable  of  any  size,  but  which  was  confined  to  that  one  size.  That 
was  a  great  inconvenience:  and  it  was  desirable  to  devise  a 
windlass  fitted  for  different  sizes,  no  matter  what.  Now,  if  the 
words  in  question  might  describe  either  one  or  other  of  such  wind- 
lasses, they  are  ambiguous ;  and  it  appears  to  me  that  there  is  such 
an  ambiguity.  But  more  :  I  should  understand  the  meaning  to  be 
a  windlass  adapted  to  a  single  cable  of  whatever  size,  and  that  this 
was  the  principle  insisted  upon.  The  specification  does  not  go  on 
to  *8ay  that  the  windlass,  framed  as  described,  will  hold  cables  of  [  *46fi  ] 
different  sizes :  yet  it  is  necessary  to  show  that  this  was  what  was  in 
the  patentee's  mind.  If  it  was,  the  expression  is  strange.  It  is  very 
doubtful  whether  the  words  could  mean  that :  but  at  all  events  they 
bear  the  other  meaning  equally  well. 

WlOHTMAN,  J.  2 

The  plaintiff  claims  the  right  to  the  exclusive  use  of  the  invention 
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Hastikga  of  a  windlass  which  will  hold  several  chain  cables  of  dijSerent  sizes : 
Bbowk.  ^^^  question  is,  whether  such  a  windlass  is  described  in  the  speci- 
fication. In  the  first  place,  the  title  of  the  patent  indicates  no  such 
invention :  there  is  nothing  to  show  that  more  than  an  improve- 
ment in  leverage  is  intended.  But  then  the  specification  speaks  of 
a  scalloped  shell,  ''  to  hold,  without  slipping,  a  chain  cable  of  any 
size."  Now,  not  only  from  the  words  but  from  the  drawings,  any 
one  who  wished  to  construct  a  windlass  which  would  hold  a  single 
cable  that  was  wanted,  of  whatever  size,  might  think  that  this  was 
what  was  meant.  It  is  enough,  however,  if  the  expression  be 
ambiguous.  I  think  the  description  is  capable  of  the  construction 
which  I  have  mentioned,  and  that  indeed  such  is  the  more  natural 

construction  of  the  words. 

Rule  absolute  for  a  nonsuit. 


«63.      JAMES  PATRICK  CORCORAN  v.    SAMUEL 
^—^  GURNEY  (1). 

t  **®  ^  (I  El  &  Bl,  456—465  ;  S.  C.  22  L.  J.  Q.  B.  113;  17  Jur.  1152.) 

A  cargo  of  barley  insured,  subject  to  the  usual  memorandum,  sustained 
an  average  loss.  The  ship  sailed  from  Nantes  to  Dublin ;  by  stress  of 
weather  she  was  driven  into  the  bay  of  Palais  on  the  north  coast  of  France, 
where  she  anchored.  The  wind  increasing,  the  anchor  dragged  :  and,  for 
the  preservation  of  all  on  board,  the  captain  slipped  the  chains,  got  the  &hip 
under  sail,  and  succeeded  in  entering  Sanzon,  which  is  a  tidal  harbour  ; 
where,  by  reason  of  its  being  then  low  water,  the  ship  took  the  grotind. 
On  a  case  stating  these  facts,  and  raising  the  question  whether  the  ship  wai^ 
stranded  :  Held,  that  she  was  stranded  within  the  meaning  of  the  memo- 
randum, as  she  had  not  taken  the  ground  in  the  ordinary  course  of 
management  in  a  tidal  harbour,  but  from  an  unusual  state  of  thin^. 

Assumpsit  on  a  policy  of  marine  assurance  on  barley,  subject  to 
the  usual  memorandum,  "  com  "  &c.,  "  warranted  free  from  average, 
unless  general  or  the  ship  be  stranded,"  claiming  for  a  partial  loss. 
Plea :  that  the  ship  was  not  stranded.  Traverse  thereof.  Issue 
thereon.  By  consent,  and  by  order  of  a  Judge  under  stat.  3  *  4 
Will.  IV.  c.  42,  B.  25,  the  following  case  was  stated  for  the  opinion 
of  this  Court. 

The  ship  Victorine,  in  the  pleadings  mentioned,  sailed  from 
Nantes,  bound  for  Dublin,  on  the  8th  day  of  March,  1850,  with  a 
cargo  of  barley  and  flour,  and  prosecuted  her  voyage  without  any 
accident  or  misadventure,  until  the  10th  day  of  March  in  the  same 
year,  when,  from  stress  of  weather,  the  captain  was  obliged  to  bear 

(1)  Dist  LHchford  v.  Ofdham  (1880)      458.— A.  C, 
5  Q.  B.  D.  538,  5:12,  49  L.  J.  Q.  B, 
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up  and  run  into  the  bay  of  Palais  on  the  coast  of  France.  While  Corcoran 
the  said  ship  was  lying  in  the  said  bay,  the  wind  increased  to  a  qurnby. 
gale  from  north-east  to  east,  and  in  consequence  thereof  the  captain 
let  go  the  two  bower  anchors  and  chains,  paying  in  the  meanwhile 
due  attention  to  the  pumps.  At  half-past  eight  o'clock,  in  the 
forenoon  of  the  same  day,  the  large  anchor  dragged ;  and,  in  con- 
sequence thereof,  and  after  consulting  with  the  officers  and  crew, 
and  for  the  preservation  of  the  *said  ship  and  cargo  and  of  the  [  ^^-"^^  ] 
lives  of  all  on  board,  and  particularly  with  the  purpose  of  preventing 
the  said  ship  from  going  on  shore,  the  captain  slipped  his  two  chains 
overboard,  got  the  said  ship  under  sail,  and  succeeded  in  entering 
the  port  of  Sanzon,  which  is  situated  to  the  north  of  Point  Boenf 
on  the  French  coast,  and  is  a  tidal  harbour :  where,  by  reason  of 
its  being  then  low  water,  the  said  ship  took  the  ground.  Whilst 
lying  in  the  said  harbour,  and  in  consequence  of  the  natural  flux 
and  reflux  of  the  tide,  the  said  ship  floated  about  eight  days  only 
in  the  month,  and  then  only  at  the  top  of  spring  tides.  By  reason 
of  the  wind  being  contrary,  the  said  ship  got  nieped,  and  was 
therefore  unable  to  leave  the  said  harbour  until  the  10th  day  of 
May  in  the  same  year,  when  she  proceeded  to  sea,  and  was  then 
found  to  make  water  in  consequence  of  her  having  been  so  long  on 
the  ground,  and  of  being  thereby  strained,  so  that  it  became 
necessary  to  keep  the  pumps  going.  The  said  ship  reached  the 
Dublin  River,  on  the  2lBt  day  of  May  in  the  same  year ;  and  her 
cargo  was  then  found  to  be  damaged. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  said 
ship  was  standed  in  the  harbour  of  Sanzon.  If  the  Court  shall  be 
of  opinion  in  the  negative  thereof,  then  the  plaintiff  agrees  that  a 
judgment  shall  and  may  be  entered  against  him  of  nolle  prosequi 
immediately  after  the  decision  of  this  case,  or  otherwise,  as  the 
Court  may  think  fit;  but,  if  the  Court  shall  be  of  a  contrary  opinion 
then  the  defendant  agrees  that  judgment  shall  be  entered  against 
him,  by  confession,  for  1541.  damages,  immediately  after  the  decision 
of  this  case,  or  otherwise,  as  the  Court  may  think  fit,  and  that 
judgment  shall  be  entered  accordingly. 

Borilly  for  the  plaintiffs :  [  458  ] 

The  question  is,  whether  what  took  place  is  to  be  considered  a 
stranding  within  the  meaning  of  the  word  in  the  usual  memoran- 
dum. The  principle  laid  down  in  the  authorities  is,  that,  when  the 
vessel  takes  the  ground  in  such  a  manner  that  the  underwriters 
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CoKcoKAy  must  have  contemplated  that  in  the  ordinarj^  course  of  navigation 
Gurnet.  the  vessel  wonld  so  take  the  ground,  it  is  no  stranding  :  Hcarne  v. 
Edmunds  (1),  Kingsford  v.  Marshall  {2),  But,  where  the  taking  of 
the  ground  is  out  of  the  ordinary  course,  it  is  a  stranding.  And 
slight  circumstances  out  of  the  ordinary  course  will  make  the 
difference.  In  Barrow  v.  Bell  (a)  the  vessel  was,  when  in  harbour, 
drawn  on  the  mud  where  vessels  sometimes  lay :  this  was  done, 
not  in  the  ordinary  course  of  navigation,  but  because  the  vessel, 
having  sprung  a  leak,  was  in  danger  of  sinking  at  her  moorings. 
That  was  held  a  stranding.  Abbott,  Ch.  J.  there  says  :  "  I  cannot 
distinguish  this  from  the  case  of  a  ship  on  the  high  seas,  in  danger 
of  being  wrecked  by  a  storm,  and  on  that  account  allowed  to  be 
driven  by  the  sails  and  rudder  upon  the  beach  of  the  main  ocean." 
And  Bayley,  J.  says :  "  The  ship  in  this  case  was  laid  on  the 
strand,  not  in  the  ordinary  course  of  navigation,  but,  ex  necessitate, 
to  avoid  an  impending  danger.*'  These  expressions  are  very 
applicable  to  the  present  case  :  the  master  takes  the  ship  into  the 
harbour,  not  in  the  ordinary  course  of  his  voyage,  but  "  ex  neces- 
sitate, to  avoid  an  impending  danger  ;  "  and  this  is  done  at  a  tinie 
of  the  tide  when  no  one  would  enter  the  harbour  in  the  ordinary 
course  of  navigation,  and  the  ground  is  taken  in  doing  so.  The 
[  *^o9  ]  cases  are  very  uniform  in  principle  as  to  what  *constitutes  and 
what  does  not  constitute  a  stranding :  the  difficulty  has  always  been 
in  the  application  to  the  facts.  The  test  is,  whether  it  was  in  the 
ordinary  course  of  navigation  or  not:  Bishop  v.  Pentland(4),  IVelU 
V.  Hopwood  (6).  In  that  last  case  Parke,  J.  differed  from  the  rest 
of  the  Court;  but  this  was  a  difference,  not  as  to  the  principle  of 
law,  but  as  to  its  application.  He  defines  stranding  to  be  "  a 
grounding  different  from  that  which  ordinarily  and  usually  occurs 
to  vessels  navigating  tide  rivers  and  harbours."  It  can  hardly  be 
said  that  in  the  present  case  the  ship,  which  was  dragging  her 
anchors,  and  for  the  preservation  of  the  ship  and  cargo  and  the 
lives  of  the  crew  ran  into  a  tidal  harbour  at  low  water,  and  conse- 
quently took  the  ground,  took  it  in  the  ordinary  and  usual  way  in 
which  vessels  navigate  tide  harbours.  The  last  case  on  the  subject 
is  Magmis  v.  Buttemer  (6), 

(Crompton,  J. :  In  that  case  the  vessel  took  the  ground  in  the 

(1)  21  R.  B.  660  (1  Brod.  &  B.  388).  (5)  37  R.  B.  307  (3  B.  &  Ad.  20). 

(2)  34  11.  B.  756(8  Bing.  458).  (6)  87  B.  B.  795  (11  C.  B.  876  ;  21 

(3)  28  B.  R  468  (4  B.  &  0.  736).  L.  J.  C.  P.  119). 

(4)  31  B.  B.  177  (7  B.  &  G.  219). 
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harbour  for  which  she  was  destined  from  the  beginning,  exactly  as     Corcoran 
was  intended.)  Gnnincr. 

Sir  I'\  Thesiger,  contra  : 

There  is  no  dispute  as  to  the  general  principle.  The  question 
really  is,  What  is  meant  by  the  ordinary  course  of  navigation  in  the 
rule  as  laid  down  in  the  authorities.  It  is  not  material  that  Sanzon 
was  not  the  port  of  the  ship's  destination.  It  is  quite  in  the 
ordinary  course  of  navigation  that  a  vessel  should  be  driven  to  take 
refuge  in  a  tidal  harbour  out  of  her  course.  Hundreds  of  vessels 
every  year  are  driven  into  the  harbour  of  refuge  at  Bamsgate ;  and, 
as  that  is  a  tidal  harbour,  they  must  in  general  take  the  ground. 
It  would  be  very  strong  to  say  that  a  grounding  in  *Bamsgate  [  '^so  j 
Harbour  is  a  stranding  within  the  memorandum.  Nor  is  it  material 
whether  the  ship  takes  the  ground  in  going  into  a  tidal  harbour,  or 
after  she  is  in,  provided  the  grounding  is  in  a  place  where  in  the 
ordinary  course  she  would  float  at  high  tide  and  ground  at  low 
water :  Ileame  v.  Edmunds  (i).  All  that  was  done  here  was  that 
at  low  tide  the  captain  put  the  ship  on  the  ground  at  a  spot  where, 
if  it  had  been  high  water,  she  would  have  floated,  and  have 
afterwards  taken  the  ground  at  ebb  in  the  ordinary  course.  In 
those  cases  in  which  a  ship,  taking  the  ground  in  a  tidal  harbour, 
has  been  held  to  be  stranded  some  accident  has  happened.  In 
Bvfhop  V-  Pentland  (2)  and  Wells  v.  Hoptvood  (3)  a  rope  gave  way. 
In  Barrow  v.  Bell  (4)  the  taking  the  ground  was  in  consequence  of 
the  ship  having  struck  upon  an  anchor.  In  Carruthers  v.  Syde- 
l)otham  (5)  the  vessel  fell  over  on  her  side.  In  Rayner  v.  Qodmond  (6) 
the  grounding  was  from  drawing  off  the  water,  which  was  not  in 
the  natural  course  of  the  navigation.  But  in  the  present  case  the 
ship,  in  the  natural  course  of  navigation,  was  compelled  to  take 
refuge  in  a  tidal  harbour.  That  she  entered  the  harbour  at  ebb 
tide  can  make  no  difference. 

BoriU,  in  reply : 
No  case  has  been  cited  which  lays  down  a  different  principle  from 
that  laid  down  in  Wells  v.  Hoptvood  (s). 

(Lord  Campbell,  Gh.  J. :  All  the  cases,  with  the  exception  of 

(1)  21  B.  K.  660  (1  Brod.  &  B.  388).    (4)  28  B.  B.  468  (4  B,  &  C.  736). 

(2)  31  B.  B.  177  (7  B.  &  C.  219).       (5)  16  B.  B.  392  (4  M.  &  S.  77). 

(3)  37  B.  B.  307  (3  B.  &  Ad.  20).      (6)  24  B.  R  335  (6  B.  &  Aid.  225). 
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CoBcoRAK     Baring  v.  Henkle{\)  concur.    The  authority  of  that  case  must  l>e 
QuBNKT.      considered  to  be  very  questionable.) 

[  N6i  ]  The  distinction  is  not  between  ^natural  causes  and  accidents. 
Nothing  is  more  natural  than  that  a  ship  should  be  driven  on  shore 
by  the  storms.  The  question  is,  whether  it  was  in  the  ordinary  and 
contemplated  course  of  the  voyage.  In  Heaime  v.  Edmunds  (2)  the 
ship  took  the  ground,  which  was,  it  appeared,  the  usual  course 
of  navigation  for  vessels  going  up  the  river  where  the  event 
occurred. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  this  was  a  stranding  within  the  meaning  of 
the  memorandum.  We  have  excellent  guides,  both  as  to  what 
ircum  stances  constitute  a  stranding,  and  as  to  what  do  not.  Lord 
Tbntbrdbn,  in  Wells  v.  Hap  wood  (s),  says  that  a  rule  may  be  fairly 
collected  from  the  cases :  and  he  goes  on  :  '*  And  that  rule  I  conceive 
to  be  this :  where  a  vessel  takes  the  ground  in  the  ordinary  and 
usual  course  of  navigation  and  management  in  a  tide  river  or 
harbour,  upon  the  ebbing  of  the  tide,  or  from  natural  deficiency  of 
water,  so  that  she  may  float  again  upon  the  flow  of  tide  or  increase 
of  water,  such  an  event  shall  not  be  considered  a  stranding  within 
the  sense  of  the  memorandum.*'  And  Tindal,  Ch.  J.,  in  delivering 
the  judgment  of  the  Common  Pleas  in  Kingsford  v.  Marshall  (4), 
after  saying  in  substance  the  same  thing  as  Lord  Tbntbrdbn,  goes 
on :  ''  What  more,  then,  is  necessary  ?  We  think  a  stranding 
cannot  be  better  defined,  than  it  has  often  been  in  several  of  the 
decided  cases,  viz.  where  the  taking  of  the  ground  does  not  happen 
solely  from  those  natural  causes  TYhich  are  necessarily  incident  to 
the  ordinary  course  of  the  navigation  in  which  the  ship  is  engaged, 
[  ♦462  ]  either  wholly  or  in  part,  but  from  some  ♦accidental  or  extraneons 
cause."  Now,  in  the  present  case,  can  it  be  said  that  the  vessel  took 
the  ground,  in  the  ordinary  course  of  management  in  a  tidal  harbour, 
from  those  natural  causes  which  are  necessarily  incident  to  the 
ordinary  course  of  navigation,  and  not  from  some  accidental  or 
extraneous  cause  ?  Let  us  see  what  are  the  facts.  The  vessel  is 
in  danger ;  she  is  dragging  her  anchors ;  and  the  master  finds  it 
necessary  to  slip  his  chains  and  run  for  a  place  of  safety,  which 
happens  to  be  a  tidal  harbour.     Now,  if  under  these  circumstances 

(1)  1  Marsh.  Ins.  232.  (3)  37  B,  R.  318  (3  B.  &  Ad.  34). 

(2)  21  R.  E.  660  (1  Brod.  &  B.  388).  (4)  34  B.  B.  761  (8  Bing.  464). 
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she  had  taken  the  ground  on  a  mud  bank  at  the  entrance  of  and  Cobcorak 
outside  the  harbour,  there  can  be  no  doubt  it  would  have  been  a  gurnby. 
stranding.  Can  it  make  any  difference  that  the  bank  was  inside 
the  harbour?  The  vessel  never  was  inside  the  harbour  in  safety, 
80  as  to  take  the  ground  afterwards  in  the  ordinary  course  of  naviga- 
tion in  a  tidal  harbour ;  but  she  was  forced  by  the  perils  of  the  sea 
to  enter  the  harbour  at  low  tide  in  an  unusual  and  extraordinary 
manner,  and  in  so  doing  took  the  ground.  In  one  sense  this  was 
from  natural  aud  ordinary  causes ;  for  in  one  sense  all  perils  are 
natural  and  ordinary.  Storms  and  tempests  are  in  the  ordinary 
course  of  nature.  But  the  cause  of  the  grounding  was  not  in  the 
ordinary  and  natural  course  of  the  navigation  and  management  of 
the  vessel.  It  was  from  an  unusual  and  extraordinary  peril  that 
she  was  forced  to  enter  the  harbour  at  this  time  of  tide :  and  I  can 
see  no  difference  between  the  case  of  the  ship  being  forced,  for  her 
safety,  to  run  aground  outside  the  harbour,  and  her  being  forced  to 
enter  the  harbour  in  such  a  state  of  tide  that  she  runs  aground  in 
doing  so.  With  the  exception  of  Baring  v.  Henkle  (1),  all  the  cases 
concur  in  laying  down  one  *rule  which  we  are  now  to  apply.  In  [  ♦lea  ] 
doing  so  we  cannot  dismiss  from  our  minds  the  storm  and  the 
perilous  stale  of  the  vessel  before  she  entered.  But  for  these,  the 
vessel  would  not  in  the  ordinary  course  have  entered  the  harbour 
at  that  time  of  tide  or  taken  the  ground  as  she  did. 

COLKBIDGB,  J.  : 

I  am  of  the  same  opinion.  It  is  clear,  both  on  principle  and 
authority,  that  the  word  ''  stranding  "  in  the  memorandum  cannot 
extend  to  such  takings  of  the  ground  as  are  from  the  first  intended 
to  take  place  in  the  course  of  the  voyage.  To  construe  it  as  extend- 
ing to  what  is  known  by  all  parties  to  be  intended  and  expected  to 
take  place,  in  the  ordinary  course  of  a  voyage,  would  render  the 
memorandum  nugatory,  and  would  be  absurd.  But  it  does  extend 
to  taking  the  ground  in  an  extraordinary  manner,  or  by  accident. 
In  Bishop  v.  Pentland  (2)  and  Wells  v.  Hopwood  (a)  the  vessels  had 
safely  reached  the  place  where  they  were  intended  to  take  the  ground 
in  the  ordinary  course ;  but  both  vessels  were  held  to  be  stranded, 
because  they  took  the  ground  in  a  different  way  on  account  of  an 
extraordinary  accident.  In  the  one  case,  the  accident  was  that  a 
rope  broke ;  in  the  other,  that  a  rope  stretched.    In  the  present 

(1)1  Mardli.  Iim.  232.  (3)  37  K.  B.  307  (3  13.  &  Ad.  20). 

(2)  31  B.  B.  177  (7  B?  &  C.  219). 
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coBcoBAN  case,  the  vessel  never  had  been  safely  brought  to  the  place  where 
QuBMKY.  8^6  was  to  take  the  ground.  Had  she  entered  the  harbour  at  high 
water,  and  then  afterwards  been  permitted  to  ground  where  she  did 
in  the  ordinary  way  in  such  a  harbour,  I  think  Sir  Frederick 
Tlie8iger*8  argument  might  prevail.  But,  as  the  facts  are,  it  seems 
[  ^^^"^  ]  to  me  that,  unless  we  are  prepared  to  lay  *down  the  rule  that  there 
can  be  no  stranding  in  a  tidal  harbour,  if  the  vessel  has  entered  the 
harbour  and  grounded  on  a  spot  where,  had  it  been  high  tide,  she 
would  have  floated,  we  must  decide  for  the  plaintiff. 

WiGHTMAN,  J.: 

The  question,  what  constitutes  a  stranding,  has  been  often  dis- 
cussed, and  the  principles  explained  by  many  eminent  authorities, 
who  with  one  exception  agree.  I  adopt  the  language  of  my  Lord 
Tbnterdbn  in  Wells  v.  Hopwood  (l),  which  clearly  expresses  the 
principles.  (His  Lordship  then  read  the  passage  previously  read 
by  Lord  Campbell,  Ch.  J.,  ante,  p.  286.)  Now  in  that  passage  Lord 
Tbnterdbn  tells  us  what  is  not  a  stranding.  Let  us  apply  that  to 
the  present  case,  and  see  if  the  vessel  took  the  ground  in  the 
ordinary  and  usual  course  of  navigation  and  management  in  this 
tide  harbour,  upon  the  ebbing  of  the  tide,  so  that  she  might  float 
again  upon  the  flowing.  The  vessel  was  at  anchor,  the  storm 
increased ;  and  then,  the  case  tells  us,  '*  the  large  anchor  dragged  ; 
and,  in  consequence  thereof,  and  after  consulting  with  the  officers 
and  crew,  for  the  preservation  of  the  ship  and  cargo  and  of  the  lives 
of  all  on  board,  and  particularly  with  the  purpose  of  preventing  the 
said  ship  from  going  on  shore,  the  captain  slipped  his  two  chains 
overboard,  got  the  said  ship  under  sail,  and  succeeded  in  entering 
the  port  of  Sanzon,  which  is  situated  to  the  north  of  Point  Boeuf  on 
the  French  coast,  and  is  a  tidal  harbour :  where,  by  reason  of  its 
being  then  low  water,  the  said  ship  took  the  ground."  I  certainly 
think,  on  this  statement,  that  the  ship  took  the  ground  by  no  means 
[  465  j  in  the  "^ordinary  and  usual  course  of  navigation  and  management 
in  a  tide  harbour,  but  that,  from  unusual  peril,  she  was  driven  to 
enter  at  an  unusual  time  of  tide,  and  took  the  ground  in  the  first 
instance.  Lord  Tentbbden  proceeds  to  consider  when  the  taking 
of  the  ground  shall  be  a  stranding:  he  says:  ''But  where  the 
ground  is  taken  under  any  extraordinary  circumstances  of  time  or 
place,  by  reason  of  some  unusual  or  accidental  occurrence,  such  an 
event  shall  be  considered  a  stranding  within  the  sense  of  the 
(1)  37  E.  K.  aiS  (3  B.  &  Ad.  34), 
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memoraDduin."    That  seems  directly  applicable  to  the  present  case :     Corcoran 
for  the  time  of  entering  the  harbour  was  at  an  unusual  time  of  tide ;      gurmey. 
and  she  took  the  ground  at  once,  instead  of  being  allowed  by  the  ebb 
of  the  tide  to  take  the  ground  afterwards.   These  were,  I  think,  extra- 
ordinary circumstances  of  time  and  place,  within  Lord  Tenterden's 
meaning :  and  consequently  this  vessel  was  stranded. 

Cbompton,  J.  concurred. 

Judgment  for  plaintiff's, 

OVERSEERS  of  BODENHAM  v.  OVERSEERS  of  SAINT        m-A. 
ANDREWS,  WORCESTER  (i).  •^'!!li^- 

(1  El.  &  BL  465—470 ;  S.  C.  22  L.  J.  M.  0.  39.)  I-  ^^'^  1 

A  bastard,  born  since  the  pa8:iing  of  the  Poor  Law  Amendment  Act,  1834 
(4  &  5  Will.  lY.  c.  76),  attaining  the  age  of  sixteen  without  having  acquired 
any  settlement  of  its  own,  is  settled  in  the  place  of  its  birth,  though  the 
mother  is  settled  elsewhere,  and  the  bastard,  till  sixteen,  had  and  followed 
the  mothers  settlement.  Per  Lord  Campbell,  Ch.  J.,  Ck)L£iaDO£  and 
WiGHTMAN,   J  J. ;    duhitante  Cbompton,  J. 

Two  justices  of  the  peace  for  the  county  of  Hereford  made  an 
order  for  the  removal  of  Amelia  Preece,  *8ingle  woman,  and  her  [•466] 
illegitimate  child  Elizabeth,  from  the  parish  of  Bodenham  in  the 
county  of  Hereford,  to  the  parish  of  St.  Andrews  in  the  city  of 
Worcester.  The  overseers  of  Saint  Andrews  gave  notice  of  appeal 
to  the  Sessions :  and  thereupon  a  case  was  stated  for  the  opinion 
of  this  Court,  by  consent  and  by  order  of  a  Judge,  under  stat. 
12  &  13  Vict.  c.  45,  s.  11 :  which  was  as  follows. 

*'  The  pauper,  Amelia  Preece,  was  born  in  the  appellant  parish 
of  Saint  Andrews,  on  the  14th  day  of  September,  1884.  She  was 
the  bastard  child  of  one  Susan  Preece.  Susan  Preece,  in  1836, 
married  one  William  Norman.  Neither  Susan  Preece  nor  William 
Norman  had  ever  any  settlement  in  the  appellant  parish  of  Saint 
Audrews,  but  have  always  had,  and  now  have,  respectively,  a 
settlement  elsewhere. 

''  The  respondents  contend  that,  having  been  born  a  bastard  in  the 
appellant  parish,  that  parish  is  the  pauper's  place  of  legal  settle- 
ment; and  that,  having  attained  the  age  of  sixteen  years  in 
September,  1850,  she,  thenceforth,   no   longer  had  her  mother's 

(1)  Cited, li.y. Bridifiwrth Guardians  172,  177.  62  L.  J.  M.  C.   34;  Beigate 

(l«82)9Q.  B.  D.  765,  775,  52  L.  J.  Union  v.    Croydon    Union  (1889)    14 

M.  C.  17  (affd.  11  Q.  B.  D.  314,  52  App.  Gas.  465,  483,  69  L.  J.  M.  C. 

L.  J.  M.  C.  71) ;  Sal/ord  Guardians  v.  29.— A.  0. 
JdanchnUr  Overseers (1882)  10  Q.  B.  D. 
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settlement,  wherever  it  might  be,  but  from  that  time  was  legally 
removable  to  the  appellant  parish. 

**  The  appellants  contend  that  the  facts  above  stated  show  that  the 
pauper  never  was  settled  in  the  appellant  parish.  That,  under 
stat.  4  &  5  Will.  IV.  c.  76,  s.  71,  the  pauper  was,  at  her  birth, 
settled  in  the  parish,  which  was  the  then  settlement  of  her  mother 
Susan  Preece ;  and  that  the  pauper  followed,  and  still  retains,  the 
settlement  which  her  mother  the  said  Susan  Preece  gained  by  her 
marriage  with  the  said  William  Norman. 

''If  the  Court  should  be  of  opinion  that  the  pauper  had  and 
followed  her  mother's  settlement,  only  till  she  ^attained  the  age  of 
sixteen  years,  and  that,  on  attaining  that  age,  she  was  legally 
removable  to  the  appellant  parish  by  reason  of  her  birth  there, 
the  order  of  removal  is  to  be  confirmed:  otherwise  it  is  to  be 
quashed." 

W.  H,  Cookcy  in  support  of  the  order : 

The  question  depends  on  the  construction  of  stat.  4  &  5  Will.  IV. 
c.  76,  s.  71,  by  which  it  is  enacted  "  that  every  child  which  shall  be 
born  a  bastard  after  the  passing  of  this  Act  shall  have  and  follow 
the  settlement  of  the  mother  of  such  child  until  such  child  shall 
attain  the  age  of  sixteen,  or  shall  acquire  a  settlement  in  its  own 
right,  and  such  mother,  so  long  as  she  shall  be  unmarried  or  a 
widow,  shall  be  bound  to  maintain  such  child  as  a  part  of  her 
family  until  such  child  shall  attain  the  age  of  sixteen ;  and  all 
relief  granted  to  such  child  while  under  the  age  of  sixteen  shall  be 
considered  as  granted  to  such  mother.*'  Before  that  enactment, 
the  child  was  settled  in  the  place  of  its  birth ;  but,  though  during 
the  age  of  nurture  it  could  not  be  separated  from  the  mother,  the 
parish  where  the  child  was  born  was,  unquestionably,  liable  to 
maintain  it  as  soon  as  nurture  ceased.  Stat.  4  &  5  Will.  IV.  c.  76, 
s.  71,  seems  to  have  been  passed  to  put  an  end  to  all  disputes  as  to 
what  was  the  age  of  nurture,  which  it  enacts,  in  effect,  shall  be  six- 
teen, and,  also,  to  meet  an  evil  which  then  existed,  namely  that,  if 
the  child,  though  under  the  age  of  nurture,  was  separated  from  its 
mother,  it  must  have  been  removed,  not  to  the  place  of  the 
mother's  residence  or  settlement,  but  to  the  place  of  its  own  birth. 
To  meet  that  evil,  and  prevent  the  separation  of  mother  and  child, 
the  Legislature  say  that  the  child  shall  ''have  and  follow"  the 
mother's  settlement,  till  the  child  attains  sixteen.  There  was  no 
object  to  be  ^gained  by  altering  the  settlement  after  sixteen  ;  and, 
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accordingly,  the  Legislature  leaves  the  settlement  after  sixteen 
untouched.    It  is  therefore  the  birth  settlement  as  it  was  before. 

Sel/e,  contra  : 

The  object  of  the  Legislature  seems  to  have  been  to  place  the 
child  of  an  unmarried  woman  in  the  same  position  that  the  legiti- 
mate child  of  a  widow  would  be  in.  Till  emancipation,  the 
legitimate  child  has  and  follows  the  settlement  of  its  parent.  The 
statute  enacts  that  a  bastard  shall  have  and  follow  the  settlement 
of  its  mother  in  the  same  way.  Attaining  the  age  of  sixteen,  or 
acquiring  another  settlement,  are  made  equivalent  to  emanci- 
pation. 

(CoLBBinoB,  J. :  In  order  to  give  it  that  meaning,  you  are  obliged 
to  invert  the  words.) 

The  only  thing  required  is  to  read  the  words  ''  until  such  child 
shall  attain  the  age  of  sixteen,  or  shall  acquire  a  settlement  in  its 
own  right,"  as  overriding  the  word  "  follow,"  but  not  overriding  the 
word  "have." 

Lord  Campbell,  Gh.  J. : 

This  seems  to  me  a  very  plain  case.  Before  stat.  4  &  5  Will.  IV. 
c.  76,  s.  71,  the  place  of  the  birth  of  a  bastard  was  the  place  of  its 
settlement ;  but  the  child  could  not  be  separated  from  its  mother 
during  the  age  of  nurture  :  that  being  the  state  of  the  law,  then 
comes  this  enactment,  the  object  of  which,  Mr,  Selfe  says,  is  to 
change  the  place  of  settlement  from  that  of  the  birth  of  the  child 
to  that  of  the  mother's  settlement,  whatever  it  may  be.  If  such 
was  the  intention,  the  language  is  not  adequate  to  carry  it  out ;  for 
the  enactment  says  that  the  child  ''  shall  have  and  follow  the  settle- 
ment of  the  mother  of  such  child  until  such  child  shall  attain  the 
age  of  sixteen."  When  the  child  *has  attained  sixteen,  what  is  to 
happen  ?  The  words  "  until  such  child  shall  attain  the  age  of 
sixteen  "  override  the  whole  sentence :  the  child  is  to  have  the 
mother's  settlement  until  the  child  attains  sixteen,  and  to  follow  it 
until  the  child  attains  sixteen  :  when  the  child  has  attained  sixteen, 
it  is  to  be  as  if  the  enactment  had  not  been  passed.  The  object 
seems  to  have  been  to  put  an  end  to  all  disputes  as  to  the  time 
when  the  mother  and  child  might  be  severed  and  removed  to 
different  places.  That  is,  in  no  case,  to  be,  until  the  child  has 
attained  sixteen,  unless  the  child  has  acquired  a  settlement  of  its 
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own.  When  the  child  hns  attamed  sixteen,  the  enactment  ceases 
to  apply,  and  the  settlement  of  the  child  is,  as  it  was  before  tlie 
Act,  the  birth  place  of  tlie  child.  This  is  a  novelty  to  some  extent ; 
for  it  is  not  a  settlement  which  exists  though  the  power  to  remove 
to  it  remains  for  a  time  suspended,  but  a  settlement  given  for  a 
certain  time,  which  on  the  expiry  of  that  time  ceases,  and  the  child 
becomes  settled  in  and  removeable  to  its  birth  place. 

Coleridge,  J. : 

I  am  of  the  same  opinion.  I  think  it  very  necessary  to  give  the 
words  of  the  statute  their  ordinary  grammatical  meaning.  Now 
there  is  no  doubt  that  grammatically  the  words  "  until  such  child 
shall  attain  the  age  of  sixteen  "  qualify  the  word  "  have  "  as  well  as 
the  word  *'  follow."  Nor,  on  that  construction,  is  the  word  "  have  " 
superfluous ;  for  it  may  happen  that,  whilst  the  child  is  with  the 
mother  at  her  place  of  settlement  and  under  sixteen,  the  mother 
may  die ;  and  then  the  word  "  have "  would  operate.  Let  us 
consider  what  the  law  was  before  the  enactment.  The  place  of 
birth  determined  the  settlement  of  the  bastard  child ;  but,  up  *to 
the  termination  of  the  period  of  nurture,  that  place  was  not  liable 
to  relieve  tlie  child  because  it  was  not  severable  from  its  mother. 
Tlie  Legislature  seem  to  have  intended  to  provide  a  new  law, 
giving  the  child  the  same  settlement  as  the  mother  up  to  sixteen  : 
after  sixteen  the  enactment  is  silent.  Then  the  old  law  applies  ; 
and  tlie  settlement  after  sixteen  is  the  place  of  birth  as  it  would 
have  been  before.  This  is  certainly  the  ordinary  grammatical 
meaning  of  the  words  of  the  statute. 

WlOHTMAN,  J. : 

It  appears  to  me  that  the  object  of  the  enactment  was  to  substi- 
tute the  mother's  settlement  for  the  birth  settlement  till  the  child 
attains  sixteen,  and  no  longer.  Such  a  construction  gives  eflfect  to 
all  the  words  of  the  enactment.  There  are  no  words  to  show  an 
intention  to  take  away  the  liability  of  the  place  of  the  birth  after 
the  child  attains  sixteen. 

Crompton,  J. : 

I  was  inclined  to  take  a  different  view  of  the  construction  of  this 
enactment :  but  I  do  not  dissent  from  the  construction  put  upon  it 
by  the  rest  of  the  Court,  which  certainly  is  in  accordance  with  the 
literal  and  grammatical  construction  of  the  words. 

Order  confirmed. 
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The  notice  (required  by  stat.  11  &  12  Vict,  c.  44,  8.  9(1))  of  action  again  g        Jan,  27. 

a  justice  of  the  peace  for  an  act  done  by  him  in  execution  of  his  office,  under  

an  order,  in  a  matter  of  which  he  has  not  jurisdiction,  may  be  given  before  [  *' 1  1 
the  quashing  of  the  order;  the  act  itself  being  the  cause  of  action,  and  such 
cause  of  action  being  complete  before  the  quashing,  although  the  action 
itself,  by  sect.  2,  cannot  be  brought  until  after  the  quashing.  In  an  action 
for  false  imprisonment  against  the  justice,  if  a  warrant  is  put  in  by  the 
plaintiff  as  his  evidence,  the  defendant  may  use  a  recital  in  it  of  an  informa- 
tion on  oath,  in  consequence  of  which  the  warrant  was  granted  by  him,  as 
evidence  of  that  fact. 

A  justice  of  the  peace  has  jurisdiction  to  require  sureties  for  good 
behaviour  of  a  person  charged  before  him  upon  information  with  having 
published  a  libel  calculated  to  produce  a  breach  of  the  peace;  and,  in 
default  of  sureties,  to  commit  the  party  so  charged  to  prison.  Therefore, 
under  sect.  1,  trespass  vi  et  armis  will  not  lie  for  such  an  imprisonment. 

Tbbspass  vi  et  armiSf  for  imprisoning  defendant  without  reason- 
able and  probable  caase.  Flea:  Not  guilty  (by  statute).  Issue 
thereon. 

On  the  trial,  before  Pollock,  G.  B.,  at  the  last  Summer  Assizes 
for  Cambridge,  it  appeared  that  the  defendant,  who  was  a  justice 
of  the  peace  for  the  Isle  of  Ely,  had,  on  80th  April,  1862,  com- 
mitted the  plaintiff  to  the  house  of  correction  at  Ely,  in  default  of 
his  finding  sureties  to  keep  the  peace  for  three  months.  The 
warrant,  which  was  put  in  by  the  plaintiff  as  part  of  his  case,  was 
as  follows : 

**  Isle  of  Ely,  to  wit.  To  the  constable  of  the  parish  of  Holy 
Trinity  in  Ely,  in  the  said  Isle,  and  to  the  keeper  of  the  house  of 
correction  at  Ely,  in  the  said  Isle. 

"  Whereas  John  Haylock,  of  the  parish  of  Saint  Mary  in  Ely  in 
the  said  Isle,  farmer,  hath  this  day  been  brought  before  me,  the 
Revd.  John  Henry  Sparke,  clerk,  one  of  her  Majesty's  justices  of 
the  peace  for  the  said  Isle,  charged,  on  the  oath  of  Thomas  Palmer, 
a  porter  in  the  employ  of  the  Eastern  Counties  Railway  Company, 
residing  in  "  &c.,  '*  with  having,  about  one  o'clock  in  the  morning 
of  yesterday,  written  on  the  pavements  in  a  lane  called  Chapel 
Lane,  in  the  said  parish  of  Saint  *Mary,  the  following  offensive  [  N72 1 
words,  reflecting  on  the  character  of  Mr.  Robert  Johnson  Watt, 
station  master  of  the  Ely  Railway  Station,  (that  is  to  say) '  Donkey 
Watt,  the  Railway  Jackass : '  and  it  having  been  stated  to  me,  on 
the  oath  of  the  said  T.  Palmer,  that  the  continued  writing  for  some 
time  past  of  these  offensive  words  are  (2)  calculated  to  provoke  a 

(1)  Bepoded  by  9.  L.  B.  Act,  1891.  (2)  Sic 
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Hatlock  breach  of  the  peace,  and  the  Bald  Thomas  Palmer  having  prayed 
Sparkk.  ^h*^  *^^®  ^^^^  •"^^^^  Haylock  might  be  required  to  find  sufficient 
sureties  to  keep  the  peace  towards  her  Majesty  and  all  her  liege 
subjects :  I  therefore,  the  said  justice,  have  ordered  and  adjudged, 
and  do  order  and  adjudge,  that  the  said  John  Haylock  shall  enter 
into  his  recognizance  in  the  sum  of  802.,  with  two  sufficient 
sureties  in  the  sum  of  15Z.  each,  to  keep  the  peace  towards  her 
Majesty  and  all  her  liege  people  for  the  space  of  three  calendar 
months  now  next  ensuing :  and,  inasmuch  as  the  said  John  Hay< 
lock  hath  refused  to  enter  into  such  recognizance  and  find  such 
sureties  as  aforesaid,  I  do  hereby  require  and  command  you,  the 
said  constable,  forthwith  to  convey  the  said  John  Haylock  to  the 
said  house  of  correction,  and  to  deliver  him  to  the  said  keeper 
thereof  there,  together  with  this  warrant.  And  I  do  require  and 
command  you,  the  said  keeper,  to  receive  the  said  John  Hay- 
lock into  your  custody  in  the  said  house  of  correction,  and  him 
there  safely  to  keep  for  the  space  of  three  calendar  months,  unless 
he,  in  the  mean  time,  enter  into  such  recognizance  with  such 
sureties  as  aforesaid  to  keep  the  peace  in  the  manner  and  for 
the  term  aforesaid.    Herein  fail  not. 

"  Given  under  my  hand  and  seal,  the  80th  day  of  April,  1852. 

"J.  H.  Sparkb." 

[  473  ]  On  the  6th  May,  1852,  plaintiff  was  brought  up,  by  habeas  corptis, 

before  Coleridge,  J.,  and  discharged.  On  18th  May,  plaintiff, 
under  stat.  11  &  12  YicL  c.  44,  s.  9,  caused  a  notice,  dated  the 
same  day,  to  be  served  on  defendant,  stating  that  plaintiff  would, 
''  at  or  soon  after  the  expiration  of  one  calendar  month  from  the 
time  of  *'  defendant  "  being  served  with  such  notice,"  commence 
an  action  against  defendant.  On  12th  June,  the  warrant,  having 
been  brought  up  by  certiorari,  was  quashed  by  the  Court  of  Queen's 
Bench ;  and  on  19th  June  the  writ  of  summons  in  this  action 
was  issued.  The  defendant's  counsel  contended,  upon  these  facts  : 
1.  That  defendant,  in  committing  the  plaintiff,  had  acted  within 
his  jurisdiction,  and  that,  the  declaration  not  being  in  case,  and 
not  averring  malice,  the  action  failed  under  stat.  11  &  12  Vict, 
c.  44,  s.  1 ;  2.  That  the  warrant  of  commitment  was  good ; 
3.  That,  under  stat.  11  &  12  Vict.  c.  44,  s.  18,  plaintiff  could 
have  a  verdict  only  for  2d.  without  costs,  as  he  had  been  proved 
to  have  been  guilty  of  the  offence  of  which  he  had  been  con- 
victed,   and   had    suffered   no    longer    imprisonment    than    that 
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assigaed  by  law  for  such  offence ;  4.  That,  under  the  same  statute,  Hatlock 
sect.  9  (i),  the  notice  of  action  was  insufficient,  not  having  been  spAiiKK. 
given  after  the  cause  of  action  was  completed  (2).  The  counsel  for 
the  plaintiff  contended  that  these  objections  failed,  even  on  the 
assumption  that  the  facts  were  as  suggested  for  the  defence:  and, 
further,  as  to  the  first  point,  that  it  was  essential  to  the  juris- 
diction, at  all  events,  that  an  information  should  have  been 
preferred;  and,  as  to  the  third,  that  it  should  have  been  shown 
that  the  plaintiff  had  been  guilty  of  the  offence  charged  in  the 
warrant,  and  had  been  convicted  of  such  offence,  none  of  which 
facts  had  been  *proved.  The  defendant's  counsel  relied  on  the  [  •^^i  j 
warrant  itself  as  evidence  of  the  facts  recited  in  it :  but  the 
Lord  Chief  Babon  held,  as  to  the  first  two  points,  that  there 
was  no  jurisdiction  and  that  the  warrant  was  bad  altogether  : 
and,  as  to  the  third  point,  he  thought  the  recitals  not  evidence. 
But  he  held  the  fourth  objection  fatal,  and  directed  a  verdict  to  be 
entered  for  defendant.  He  allowed,  however,  the  damages  to  be 
assessed  contingently,  by  consent ;  and  he  reserved  leave  to  plaintiff 
to  move  to  enter  a  verdict  for  the  amount  which  should  be  assessed, 
and  to  the  defendant  to  raise  upon  the  argument  on  such  rule  the 
first  three  points  insisted  upon  at  the  trial  on  bis  behalf.  The  jury 
assessed  the  damages  at  42Z. 

O'Malley,  in  Michaelmas  Term,  1852,  obtained  a  rule  nisi  to 
enter  the  verdict  for  42/.    In  the  same  Term  (h), 

Byles,  Serjt.  and  WeUs  showed  cause  : 

First:  as  to  the  notice  of  action.  The  Lord  Chief  Baron's 
ruling  was  correct.  The  action  was  not  maintainable  till  one 
calendar  month  had  elapsed  after  the  notice ;  and  the  notice  (4) 
could  not  be  given  before  the  cause  of  action  was  complete  (5). 
Sect.  9  was  passed  to  protect  justices  who  might,  in  the  execution 
of  their  office,  have  committed  an  act  not  within  their  jurisdiction. 
It  enacts  that  no  action  shall  be  commenced  against  a  justice  of  the 

(1)  Repealed  by  S.  L.  B.  Act,  1894.      Erie,    J  J.,    and  on    ]3th    November 

(2)  11    &    12    Vict    c.    44,    8.    8,      before  Lord  Campbell,  Ch.  J. ,  Wight- 
repealed  by  S.  L.  B.  Act,  1894 ;  8ee      man  and  Erie,  JJ. 

now    Public    Authorities     Protection  (4)  See    now     Public     Authorities 

Act,  1893  (56  &  61  Vict.  c.  61),  s.  1  (a).  Protection  Act,  1893  (56  &  57  Vict. 

—A.  0.  c.  61),  8.  2  (c). 

(3)  The   argument   was   heard    on  (5)  See  Public  Authorities  Protec- 
11th  and  12th  Noyember,  1852,  before  tion  Act,  1893,  s.  1  (a). 

Lord  Campbell,  Ch.  J.,  Coleridge  and 
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Haylook  peace  for  anything  done  by  him  in  the  execution  of  his  office  "  until 
Sparks,  one  calendar  month  at  least  after  a  notice  in  writing  of  such 
intended  action  shall  have  been  delivered  to  him,  or  left  for  him 
at  his  usual  place  of  abode,  by  the  party  intending  to  commence 
[  *^75  ]  Buch  action,  or  by  his  *attorney  or  agent,  in  which  said  notice  the 
cause  of  action,  and  the  Court  in  which  the  same  is  intended  to  be 
brought,  shall  be  clearly  and  explicitly  stated."  It  was  intended 
to  give  the  justice  a  month's  time  for  the  purpose  of  his  tendering 
amends,  before  the  action  should  be  brought ;  and  this  intention 
would  be  defeated  if  notice  of  action  could  be  given  before  the 
cause  of  action  was  complete ;  for,  till  the  cause  of  action  is  com- 
plete, there  is  nothing  for  which  amends  can  be  tendered.  Here 
tlie  cause  of  action  (the  **  act  complained  of,"  as  it  is  called  in 
sect.  8  (l) )  was  not  complete  until  the  warrant  was  quashed ;  for, 
by  sect.  2,  no  action  ''  shall  be  brought  for  anything  done  under 
such  conviction  or  order  until  after  such  conviction  shall  have  been 
quashed." 

(Coleridge,  J. :  Do  you  say  that  no  cause  of  action  existed  here 
until  the  warrant  was  quashed  ?) 

The  cause  of  action  was  at  any  rate  suspended ;  there  was  no 
cause  of  action  within  the  statute,  so  as  to  allow  of  notice  being 
given. 

(Lord  Campbell,  Ch.  J. :  The  quashing  of  the  warrant  can  scarcely 
be  called  **  the  act  complained  of.") 

It  is  one  of  the  elements  which  makes  the  entire  transaction  an  act 
capable  of  being  complained  of.  Sabin  v.  De  Burgh  (2),  and  other 
cases  there  cited,  show  the  strictness  with  which  notices  of  this  kind 
are  to  be  construed. 

Secondly :  The  defendant  was  entitled  to  the  verdict  upon  the 
two  points  first  made  for  him  at  the  trial.  These  both  depend  on 
the  question  of  jurisdiction.  It  is  true  that  the  Court,  in  quashing 
the  commitment,  has  decided  that  the  warrant  itself  is  defective  ; 
[  ♦i7G  ]  but  the  defendant  may  still  have  acted  within  his  jurisdiction  :  *and, 
if  so,  the  plaintiff  should,  under  sect.  1,  have  averred  malice. 

(Lord  Campbell,  Ch.  J. :  The  informality  of  the  warrant  itself  is 
not  inconsistent  with  your  present  point.) 

(1)  Repealed  by  S.  L.  R.  Act,  1894;      —A.  C. 
see  now  Public  Authorities  Protection  (2)  2  Camp.  196. 

Act,  1893  (56  &  57  Vict.  c.  61),  s.  1  (a). 
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In  Bartofi  v.  Bricknell  ())  it  was  decided  that  the  quashing  of  a  con-     Haylock 
victiou  for  informality  did  not  deprive  the  justice  of  the  protection      spabkb. 
of  the  statute,  where  he  had  convicted  for  an  offence  within  his 
general  jurisdiction. 

(CoLBBiOQE,  J. :  There  he  had  not  put  into  execution  the  illegal 
alternative  which  was  contained  in  the  conviction  itself,  which  was 
the  only  objection  to  the  validity  of  the  conviction.) 

In  fact  the  defendant  has  here  done  nothing  which  was  not  within 
his  jurisdiction.  The  warrant  shows,  upon  the  face  of  it,  the 
publication  of  a  libel  by  the  plaintiff,  and  the  fact  of  his  being 
charged  with  it  before  the  defendant.  The  warrant  was  put  in  by 
the  plaintiff:  the  defendant,  therefore,  though  he  could  not  himself 
liave  made  the  recital  in  it  evidence,  may  insist  that  all  the  con- 
tents of  the  document  so  put  in  are  evidence,  though  not  conclusive : 
Baildon  v.  Walton  (2).  The  sheriff's  warrant  to  his  bailiff,  under  a 
ca.  sa.,  is  some  evidence  of  the  ca.  sa.  which  it  recites  :  Bessey  v. 
Windham  (3).  That  case,  it  will  be  said,  is  overruled  by  White  v. 
Morris  (4) :.  but  in  White  v.  Morris  (4)  the  decision  proceeded  on 
the  ground  that  the  evidence  was  given  on  a  question  between  the 
officer  and  a  stranger.  The  commitment  here  furnishes  evidence 
also  of  a  representation,  by  the  informant,  that  such  libel  was 
calculated  to  produce  a  breach  of  the  peace.  The  defendant  had, 
under  those  circumstances,  a  right,  as  justice  of  the  peace,  to  call 
upon  the  plaintiff  to  find  sureties  to  keep  the  peace,  *and,  on  his  [  *^77  ] 
not  producing  them,  to  commit  him :  5  Burn's  Justice,  1212,  &c. 
(29th  ed.),  tit.  Surety  for  the  good  behaviour,  I.  In  Dalton's 
Country  Justice,  c.  124  (ed.  1742),  it  is  said  that  for  a  libel  the 
justice  may  require  sureties  for  good  behaviour ;  and  good  behaviour 
includes  keeping  the  peace :  ib.  c.  123.  The  defendant,  therefore, 
here  acted  strictly  within  his  jurisdiction.  In  Rati  v.  Parkinson  (5) 
Jebvis,  Ch.  J.  intimated  an  opinion  that  an  excess  of  jurisdiction, 
to  deprive  a  magistrate  of  the  protection  of  sect.  1,  must  be  not 
merely  an  irregular  mode  of  carrying  out  an  act  which  is  within 
his  jurisdiction,  but  the  commission  of  an  act  which  he  could  by  no 
possibility  have  a  legal  right  to  do.  But  in  the  present  case  there 
is  nothing  irregular  even  in  the  warrant  itself.     It  was  contended 

(1)  78  E.  E.  424  (13  Q.  B.  393).  21  L.  J.  0.  P.  185). 

(2)  74  E.  E.  782  (1  Ex.  617).         (5)  20  L.  J.  M.  C.  208  (in  Common 

(3)  66  R.  E.  336  (6  a  B.  166).  Pleas). 

(4)  87  B.  E.  854  (11  C.  B.  1015; 
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Hatlock  for  the  plaintiff  that  the  defendant  had  sent  the  plaintiff  to  prison 
Spa^b.  ^^^  doing  something  which  the  warrant  did  not  allege  him  to  have 
done,  inasmuch  as  the  wairant,  after  stating  that  the  defendant  had 
written  the  words,  attributes  the  danger  of  a  breach  of  the  peace  to 
the  continued  writing,  which  it  does  not  impute  to  the  plaintiff. 
But  the  defendant,  in  fact,  did  not  commit  the  plaintiff  for  publish- 
ing the  libel,  but  simplj^  for  refusing  to  find  sureties  for  the  peace, 
which  the  defendant  (as  has  been  shown)  had  power  to  demand  of 
him,  under  the  whole  circumstances  that  were  brought  forward.  If 
the  recital  upon  which  this  objection  is  supposed  to  arise  be  struck 
out  of  the  warrant  altogether,  the  warrant  still  contains  enough,  on 
the  face  of  it,  to  give  the  defendant  jurisdiction  to  do  what  he  did : 
that  being  so,  the  Court  will  not  enter  into  the  question, 
[  ♦478  ]  whether  ♦his  decision  upon  the  facts  was  correct  or  not :  Rex  v. 
Tregarthen  (i). 

(Lord  Campbell,  Ch.  J. :  The  power  of  a  justice  to  call  for 
sureties  to  keep  the  peace  is  very  extensive.  Threatening  words 
are  sufficient  grounds  for  his  doing  so.) 

It  is  expressly  laid  down  by  Abbott,  Ch.  J.,  in  WiUes  v.  Bridger(2)y 
that  a  justice  has  this  jurisdiction.  He  there  says :  "  The  authority 
of  a  justice  of  the  peace  to  require,  upon  due  complaint  made  to 
him  in  his  judicial  character,  sureties  for  the  keeping  of  the  peace, 
and  to  commit  a  person  to  prison  for  want  of  such  sureties,  is  not 
nor  could  be  denied."  The  defendant,  therefore,  was  clearly  entitled 
to  protection  under  sect.  1. 

Thirdly;  the  defendant  was  liable  only  to  nominal  damages, 
under  sect.  18.  That  enacts,  among  other  things,  that,  if  the 
plaintiff  seeks  to  recover  damages  for  imprisonment  under  a  con- 
viction, he  shall  not  be  entitled  to  recover  any  sum  beyond  two 
pence  as  damages  for  such  imprisonment,  if  it  shall  be  proved  that 
he  was  actually  guilty  of  the  offence  of  which  he  was  so  convicted, 
and  that  he  had  undergone  no  greater  punishment  than  that 
assigned  by  law  for  the  offence  of  which  he  was  so  convicted. 
Here  the  plaintiff  has  been  guilty  of  contumacy  in  not  finding 
sureties  to  keep  the  peace  ;  and  that  contumacy  was  the  ground  of 
his  being  committed ;  and  such  commitment  is  in  the  nature  of  a 
conviction.  And  the  defendant  has  not  undergone  a  greater 
punishment  that  that  assigned  by  law  for  such  contumacy. 

(1)  39  E.  R.  619  (5  B.  &  Ad.  678).  (2)  20  E.  E.  434  (2  B.  &  Aid.  27»). 
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(Lord  Campbbll,  Gh.  J. :  Would  the  refusal  to  find  sureties  be     Haylock 
an  offence  within  the  meaning  of  the  ^statute.)  Sparkb. 


There  may  be  a  difficulty  in  supporting  such  a  construction. 


IN7»] 


O^ Mallei/,  Coiich  and  Prentice^  contra : 

First,  as  to  the  question  of  jurisdiction.  Rati  v.  Parkinson  (I)  is 
not  in  point.  There  the  Court  decided  that  all  the  proceedings 
were  right  in  substance.  That  is  not  so  here.  Even  supposing 
that  a  justice  has  power  to  bind  a  man  over  to  keep  the  peace  on 
account  of  his  having  published  a  libel,  there  is  no  proof  that  there 
was  any  information  before  the  defendant  with  respect  to  the  libel 
in  question  at  the  time  of  his  issuing  the  warrant.  The  warrant 
itself  is  no  evidence  as  to  that  point.  It  does  not  amount  to  a  con- 
viction ;  it  is  at  the  most  but  a  mere  justice's  order,  and  therefore 
requires  evidence  aliunde  to  support  it.  But,  even  supposing  it  to 
amount  to  a  conviction,  it  is  no  evidence  ;  for,  though  a  subsisting 
conviction  is  conclusive  as  to  the  adequacy  of  the  jurisdiction  which 
it  imports  upon  the  face  of  it,  a  conviction  which  has  been  quashed 
Ls  no  evidence  at  all  as  to  that  point ;  it  is  no  longer  the  formal 
record  of  the  proceedings  before  the  magistrate :  Paley  on  Convic- 
tions, p.  817  (8rd  ed.).  The  onvs  of  proof  with  respect  to 
jurisdiction  lies  on  the  defendant.  The  proof  of  jurisdiction  is  one 
of  the  special  matters  which  must  be  given  by  the  defendant  in 
evidence  under  the  statutory  plea  of  Not  guilty.  If  he  had  not 
been  entitled  to  that  form  of  plea,  he  must  have  pleaded  it  specially, 
and  at  the  trial  have  proved  the  plea,  either  by  the  production  of  a 
good  subsisting  conviction  or  evidence  aliunde  ;  and  the  ^statutory  [  *480  ] 
plea,  though  it  alters  the  mode  of  pleading  such  a  defence,  does  not 
shift  the  onus  of  proof.  Here  the  defendant  produced  neither  a 
subsisting  conviction,  nor  evidence  aliunde;  he  offered  only  a 
warrant  of  commitment,  and  that  a  quashed  one.  In  Stevens  v. 
Clark  (2)  Cresswbll,  J.,  held  that  even  a  good  warrant  of  commit- 
ment was  no  evidence  of  an  information  on  oath  recited  in  it. 
Bessey  v.  Windham  (3)  is  at  variance  with  all  the  other  cases,  and, 
limited  as  the  decision  is,  is  treated  as  incorrect  by  all  the  Court  in 
mtite  V.  Morris  (4).  A  warrant,  in  fact,  is  not  evidence  of  what 
has  been  done,  but  only  of  what  is  to  be  done.    It  is  therefore 

(1)  20  L.  J.  M.  C.  208.  (4)  11  0.  B.  1015;  21  L.  J.  C.  P. 

(2)  2  Moo.  &  Bob.  43d.  185. 

(3)  66 IL  B.  836  (6  Q.  B.  166). 
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Haylock     uo  evidence  of  an  information  recited  in  it,  which  is  antecedent  to 
BPABKs.      the  act  directed  by  the  warrant. 

(Lord  Campbell,  Gh.  J. :  You  say  there  was  no  evidence  of  any 
information.  But  may  not  a  magistrate  act  upon  his  view  alone  ? 
If  a  warrant  recites  that,  in  the  view  of  the  magistrate,  the  offence 
in  respect  of  which  the  commitment  is  made  is  likely  to  produce  a 
breach  of  the  peace,  surely  the  warrant  is  evidence  of  that  view.) 

That  may  be  so,  where  the  warrant  exists  in  its  integrity  at  the 
time  of  its  production  as  evidence.  But  here  the  warrant  does 
not  subsist:  and  there  is  not,  therefore,  evidence  even  of  the 
magistrate's  own  view. 

(Lord  Campbell,  Ch.  J. :  In  White  v.  Mortis  (i)  I  think  the  fact 
to  be  proved  was  not  within  the  knowledge  of  the  defendant.) 

That  point  does  not  affect  the  principle  of  the  doctrine,  and  was  uot 
brought  forward  in  the  judgment  of  the  Court.  The  decision  in 
White  V.  Moms  (1),  as  regards  the  admission  of  the  recital  in  the 
[  •4H1  ]  warrant  as  evidence  of  the  writ,  is  *simiiar  to  that  in  Glave  v. 
Wentworth  (2). 

(Lord  Campbell,  Ch.  J. :  The  doctrine  in  White  v.  Morris  (i) 
seems  to  have  been  laid  down  with  some  qualification  by  Lord 
Mansfield  in  Martin  v.  Podger  (8).) 

It  is  attempted  to  make  the  warrant  evidence  of  all  that  it  recites, 
on  the  ground  of  its  having  been  put  in  by  the  plaintiffs.  But 
that  argument  is  applicable  only  in  cases  where  the  party  putting 
in  the  evidence  uses  it  as  proof  of  the  truth  of  something  asserted 
in  it:  liere  the  plaintiff  uses  it  only  to  bring  home  the  act  to  the 
defendant.  If,  then,  the  warrant  is  no  evidence,  the  defendant  has 
failed  to  show  jurisdiction,  and  is  not  entitled  to  the  protection  of 
the  statute.  Barton  v.  BrickneU  (4),  cited  on  the  other  side,  is  an 
authority  against  the  defendant ;  for  it  was  there  clearly  intimsited 
by  the  Court  that,  bad  the  defendant  caused  to  be  carried  out  that 
alternative  in  the  warrant  which  he  had  no  jurisdiction  to  direct, 
he  would  not  have  been  protected  by  the  statute.  Leary  v. 
Patnck  (5)  is  an  authority  to  the  same  effect :  the  magistrate  was 

(1)  87  R.  R.  854  (11  0.  B.  1015;    (3)  2W.BL701. 

21  L.  J.  C.  P.  185).  (4)  78  R.  R,  424  (13  Q.  B.  393). 

(2)  66  R.  R.  339,  note  (4)  (6  Q.  B.     (5)  15  Q.  B.  266. 
note  (6)  173). 
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there  held  lo  have  exceeded  his  jurisdiction  because  he  had  com-     Hayikxik 
mitted  for  non-payment  of  costs,  when  no  costs  had  been  adjudged  ;      bparkb. 
and  this,  whether  there  was  or  was  not  jurisdiction  to  adjudge 
costs.     Moreover,  the  defendant,  in  calling  upon  the  plaintiff  to 
find  sureties  to  keep  the  peace,  has  been  guilty  either  of  irregu- 
larity or  of  an  excess  of  jurisdiction.     If,  as  is  contended  on  the 
other  side,  the  Court  are  to  construe  sureties  to  keep  the  peace  as 
sureties  for  good  behaviour,  he  has  been  guilty  of  an  excess    of 
jurisdiction;  for  a  magistrate  cannot  bind  over  libellers  *to  good       [^^82] 
behaviour. 

(Erle,  J. :  He  can  bind  over  to  good  behaviour  for  quarrelsome 
words  tending  to  a  breach  of  the  peace.) 

Dalton  is  the  only  authority  that  goes  so  far  as  that. 

(Erlb,  J.  referred  to  Rex  v.  Hart  (1).) 

In  2  Hawk.  PI.  Cr,  3,  13  (7th  ed.),  B.  1.  cc.  60,  61,  the  distinction 
between  the  two  kinds  of  binding  over  is  pointed  out.  The  obliga- 
tion to  be  of  good  behaviour  is  by  far  the  more  extensive  :  14  Yin. 
Abr.  22,  tit.  Good  Behaviour  (B),  (B.  2);  7  Bac.  Abr.  515  &c. 
(7th  ed.),  tit.  Surety  of  the  Good  Behaviour  (A),  (B) ;  4  Bl.  Comm. 
255.  Btat.  60  Geo.  III.  &  1  Geo.  IV.  c.  9,  s.  16  (2),  gave  power  to 
justices  of  the  peace,  in  particular  cases  of  libel,  to  bind  over  to 
good  behaviour;  that  is  strong  evidence  that  the  general  power 
(o  do  so  in  cases  of  libel  does  not  exist.  And,  wherever  the 
magistrate  binds  over  to  good  behaviour,  the  fact  upon  which  he 
acts  ought  to  be  positively  found  by  him  :  liudyard's  case  (8).  If, 
on  the  other  hand,  what  the  defendant  did  was  to  bind  the  plaintiff 
over  to  keep  the  peace  only,  he  was  exceeding  his  jurisdiction ; 
for  he  could  do  so  only  upon  complaint  of  bodily  fear  made  to  him 
by  a  third  party. 

(Lord  Campbell,  Cli.  J. :  The  complaint  of  bodily  fear,  ipsissima 
rerba^  is  not  necessary.) 

There  must  be  words  to  that  effect :  6  Bum's  Justice,  p.  1214. 
In  Reg,  v.  Dunn  (4)  Lord  Denman,  in  giving  judgment,  says:  **if 

(1)  30    How.   St.    Tr.   113J,   1194,      s.  1. 

1344 ;  Lords'  Journals,  vol.  47,  p.  27 1 ;  (3)  2  Veut  22. 

12  Q.  B.  1041,  note  (a).  (4)  64  R.  B.  631,  648  (12  Ad.  &  El. 

(2)  Bepealed  by  32  &  33  Vict.  c.  24,      599,  617;. 
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Haylock  one  person  informB  the  Court,  or  a  justice  of  the  peace,  that  he 
Spakke.  goes  in  fear  and  in  danger  of  personal  violence  from  another  by 
reason  of  threats  employed  by  him,  and  prays  the  protection  of 
r  **83  ]  sureties  of  the  peace,  that  protection  may  *be  granted.  Unless 
such  a  case  appear,  no  jurisdiction  appears."  Here  there  is  no 
evidence  of  any  such  complaint  having  been  made  before  the  defen- 
dant ;  in  fact,  it  is  but  seldom  that  a  libel  can  be  made  the  ground 
of  a  complaint  of  bodily  fear;  and  Rex  v.  Wilkes  (l)  is  an  authority 
against  the  right  of  a  magistrate  to  require  sureties  of  the  peace 
where  the  cause  of  complaint  is  a  libel. 

(LoBD  Campbell,  Ch.  J.:  That  case  has  been  expressly 
overruled.) 

A  magistrate  may,  no  doubt,  bind  over  to  keep  the  peace  any 
person  who  has  been  found  guilty  of  a  libel,  but  not  a  person  who 
is  merely  charged  with  that  oflfence.  At  all  events,  as  Reg.  v.  Dunn  (2) 
shows,  the  libel  must  be  in  the  form  of  a  threat. 

The  point  as  to  the  notice  of  action  appears  to  be  disposed  of  by 
what  has  fallen  from  the  Bench.  The  notice  must  be  of  a  cause 
of  action  existing:  but  the  cause  exists  before  the  conviction  is 
quashed :  the  quashing  of  the  conviction  merely  leaves  the  original 
tort  unprotected.  The  language  of  the  Statutes  of  Limitation  is 
that,  after  the  limited  time,  no  action  shall  be  brought :  but  the 
cause  of  action  exists  after  the  time  of  limitation,  though  the 
remedy  is  barred ;  and  the  same  distinction  is  established  as  to 
the  non-delivery  of  an  attorney's  bill :  Lester  v.  Lazai-us  (3),  Harrison 
V.  Turner  (4). 

Cur.  adv.  vuLt. 

LoBD  Campbell,  Ch.  J.,  in  this  Term  (January  27th),  delivered  the 
judgment  of  the  Coubt  : 

[  484  ]  In  this  case  we  are  of  opinion  that  the  notice  of  action  was 

sufficient,  although  given  before  the  warrant  of  commitment  was 
quashed.  Supposing  this  warrant  to  be  in  the  nature  of  a  con- 
viction, so  that  the  action  could  not  have  been  maintained  unless 
the  warrant  had  been  quashed,  we  think  that  the  notice  of  action 
was  regularly  given  on  the  18th  of  May.  The  quashing  of  the 
warrant  was  no  part  of  the  cause  of  action ;  and,  before  the  warrant 
was  quashed,  all  the  requisites  of  the  notice  of  action  enumerated 

(1)  2  Wils.  151.  (3)  2  Or.  M.  &  R,  665. 

(2)  54  E.  E.  631  (12  Ad.  &  El.  599).  (4)  74  B.  B.  403  (10  a  B.  482). 
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in  sect.  9  of  stat.  11  &  12  Vict.  c.  44,  might  be  and  were  complied  Hatumhc 
with.  If,  in  the  case  of  a  conviction,  the  magistrate  receives  snch  spaub. 
a  notice  before  the  conviction  is  quashed,  he  may  at  his  peril  rely 
upon  the  validity  of  the  conviction,  and  abstain  from  tendering 
amends:  but,  if  he  does  so,  and  the  conviction  is  quashed,  the 
action  may  be  commenced  against  him  one  calendar  month  after 
the  service  of  the  notice.  Were  not  this  so,  the  party  injured 
might  be  barred  of  his  remedy  altogether;  for,  by  sect.  8  of  the 
same  statute,  the  action  must  be  commenced  "  within  six  calendar 
months  next  after  the  act  complained  of  shall  have  been  com- 
iuitte.l  '*  (1).  In  argument  it  was  contended  that  the  six  months 
might  be  construed  to  run  from  the  quashing  of  the  conviction; 
but  the  commitment  is  the  act  complained  of,  not  the  quashing  of 
the  conviction  on  the  application  of  the  party  imprisoned.  The 
quashing  of  the  conviction  is  only  a  condition  to  the  prosecution  of 
the  action,  like  the  delivery  of  an  attorney's  bill,  or  the  giving  a 
notice  of  action :  and  there  is  nothing  to  determine  in  what  order  the 
conditions  shall  be  complied  with. 

We  have  next  to  consider  a  much  more  difficult  question :  whether, 
uiK>n  the  evidence,  the  defendant  is  *to  be  taken  to  have  done  an  [  '^^  ] 
act  "  in  a  matter  of  which  by  law  he  has  not  jurisdiction,  or  in 
which  he"  "exceeded  his  jurisdiction."  We  are  of  opinion  that 
the  warrant  put  in  by  the  plaintiff  was  evidence  for  the  defendant 
of  the  information  on  oath  before  him  recited  in  it.  Without  con- 
sidering whether,  since  the  case  of  White  v.  Morris  (2),  Bessey  v. 
JVindham{s)  can  be  supported  to  its  full  extent,  we  think  that,  as 
the  information  was  a  fact  within  the  defendant's  knowledge,  and 
the  foundation  of  his  act  in  granting  the  warrant  of  commitment, 
the  recital  of  it  must  be  considered  part  of  the  warrant,  and 
admissible  evidence  for  the  defendant,  when  the  warrant  was  pro- 
duced agninst  him  by  the  plaintiff,  for  the  purpose  of  showing  on 
what  grounds,  and  in  relation  to  what  subject-matter,  he  was  acting 
when  he  granted  it ;  in  the  same  manner  as,  if  a  magistrate  were 
to  commit  for  a  felony  on  his  own  view,  the  warrant  reciting  that 
he  had  seen  the  felony  committed,  when  put  in  evidence  against 
liim,  would  be  admissible  evidence  for  him  that  he  had  seen  the 
felony  committed.  The  warrant  being  held  admissible,  and  it 
appearing  therefrom  that  sureties  of  the  peace  were  required  by 

(1)  8ee     now     Public    Authorities  (2)  11  C.  B.   1015;  21  L.  J.  C.  P. 

Protectioii  Act.   1893  (56  &  57  Vict.      185. 
c  61).  8.  1  (a),— A.  C.  (3)  66  E.  K.  336  (6  Q.  B.  166). 
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Hatlock      reason  of  a  charge  of  libel,  it  remains  to  be  considered  whether 
Sparkb.      ^hat  is  a  matter  in  which  the  defendant  as  justice  of  the  peace  has 
jurisdiction  within  the  meaning  of  stat.  11  &  12  Vict.  c.  44. 

We  do  not  refer  to  the  cases  relating  to  articles  of  the  peace 
exhibited  by  a  complainant,  as  these  are  subject  to  regulations 
different  from  those  which  prevail  in  respect  of  sureties  for  good 
[  N86  ]  behaviour  required  by  a  magistrate  *for  the  sake  of  the  public. 
The  latter  is,  in  our  opinion,  the  jurisdiction  which  the  defendant 
intended  to  exercise,  although  sureties  for  the  peace  are  mentioned. 
The  law  upon  this  subject  begins  with  stat.  34  Edw.  III.  c.  1,  by 
which  justices  of  the  peace  were  first  appointed.  This  statute, 
entrusting  these  magistrates  with  a  wide  discretion,  authorizes 
them  "  to  take  of  all  them  that  be  not  of  good  fame,  where  they 
shall  be  found,  sufficient  surety  and  mainprise  of  their  good 
behaviour  towards  the  King  and  his  people."  In  4  Inst.  181, 
Lord  Coke,  remarking  upon  this  clause,  says  that,  the  offences 
against  the  peace  after  they  are  done  having  been  provided  for, 
"  now  folio weth  an  express  authority  given  to  the  justices,  for  the 
prevention  of  such  offences  before  they  be  done,  viz.  and  to  take  of 
all  them  that  be  not  of  good  fame,  (that  is,  that  be  defamed  and 
justly  suspected  that  they  intend  to  break  the  peace,)  where  they 
shall  be  4ound  sufficient  surety  and  mainprise  of  their  good 
behaviour  towards  the  King  and  his  people  (which  must  concern 
the  King's  peace,  as  is  also  provided  by  the  word  subsequent)  to 
the  intent  that  the  people  be  not  by  such  rioters  troubled  or 
indamaged,  nor  the  peace  blemished,  nor  merchants  nor  others 
passing  by  the  highways,  disturbed,  nor  put  in  the  peril  that  may 
happen  of  such  offenders."  In  Bagg's  case  (i)  the  question  whether 
insulting  language  to  the  mayor  of  a  borough  was  ground  for 
disfranchising  an  alderman  was  decided  in  the  negative :  but  it  is 
"    '  there  said :  "  words  of  contempt,  or  contra  bonus  mores,  although 

they  Be  against  the  chief  officer,  or  his  brethren,  are  good  causes 
[  *487  ]  *to  punish  him,  as  to  commit  till  he  has  found  good  sureties  of  his 
good  behaviour,  but  not  to  disfranchise  him.*'  In  Stampe  v. 
Hyde  (2)  one  question  was,  whether  calling  another  a  knave  was 
.  a  breach  of  a  recognizance  of  good  behaviour.  The  Court  held 
that  it  was  not ;  and  a  case  is  cited  there,  where  a  person,  having 
been  committed  for  not  finding  sureties  for  good  behaviour,  for 
calling  an  alderman  a  knave,  was  discharged,  such  a  word  alone 

(1)  11  Co.  Eep.  93  b,  98  a.  247).    See  Stampe  y,  Jenkin  anfi  Hydi, 

(2)  2  EoU.    B.    199,   227   (printed      2  BoU.  Kep.  271  (6i<). 
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not  being  sufficient.    It  appears,  from  these  and  other  cases  taming     Hatlook 
upon  similar  words,  that  aggravated  defamation  was  a  ground  for      rpaAkr. 
requiring  sureties  for  good  behaviour,  although  rash  words  of  anger 
were  not  sufficient. 

In  2  Hawk.  PL  Cr.  14  (7th  ed.),  B.  I.  c.  61,  ss.  3,  4,  the  learned 
author  says:  "it  seems  the  better  opinion,  that  no  one  ought 
to  be  bound  to  the  good  behaviour  for  any  rash,  quarrelsome,  or 
unmannerly  words,  unless  they  either  directly  tend  to  a  breach  of 
the  peace,  or  to  scandalise  the  Government."  "  However,  I "  "  am 
inclined  to  think,  that  he  "  (the  magistrate)  "  has  a  discretionary 
power  to  take  such  surety  of  all  those  whom  he  shall  have  just 
cause  to  suspect  to  be  dangerous,  quarrelsome,  or  scandalous."  So 
in  (Tom.  Dig.  Forceable  Entry  (D  25)  it  is  said  that  sureties  for 
good  behaviour  may  be  required  of  all  not  of  good  fame  "  if  he  does 
that  which  tends  to  the  breach  of  the  peace ; "  and  libellers  are 
specified  among  the  classes  from  whom  such  sureties  may  lawfully 
be  required.  For  this  Dalton  is  cited,  c.  124  (i),  where  it  is  said 
that  "  libellers  also  may  be  bound  to  their  good  behaviour,  as  dis- 
turbers of  the  peace,  whether  they  be  *the  contrivers,  the  procurers,  [  *488  ] 
or  the  publishers  of  the  libel:   for  such  libels  and  defamation  ^ 

tendeth  to  the  raising  quarrels  and  effusion  of  blood."  Against 
these  authorities  are  two  cases  before  Pratt,  Ch.  J. :  Rex  v.  Shuck- 
burgh  (2)  and  Rex  v.  Wilkes  (s).  In  the  first  it  is  doubted  whether 
sureties  could  be  required  from  a  libeller ;  and  in  the  second  it  is 
declared  that  it  was  not  lawful.  But  in  both  cases  the  prisoners 
were  brought  into  the  Court  of  Common  Pleas  under  a  warrant 
from  the  Secretary  of  State,  the  question  being  raised  whether  a 
Secretary  of  State  is  a  conservator  of  the  peace  ;  and  the  observa- 
tions may  be  confined  to  those  warrants,  without  having  any 
reference  to  the  power  given  to  justices  of  the  peace  under  stat. 
34  Edw.  III.  c.  1.      In  Butt  v.  Conant  .(4)  a  warrant  of  commitment  * 

for  want  of  bail  to  answer  an  indictment  for  libel  was  held  Valid  ; 
and  the  authority  of  the  eloquent  dicta  of  Lord  Camden,  as 
applicable  to  justices  of  the  peace,  was  denied. 

Upon  the  whole,  it  appears  to  us  that  a  justice  of  the  peace  has 
jurisdiction  to  require  sureties  for  good  behaviour  in  some  cases  of  ^ 
libel  against  private  individuals.     If  that  be  true,  the  defendant  had 
jurisdiction  in  the  matter  out  of  which  this  cause  of  action  arises. 

(1)  Ed.  1742.  (4)  1  Brod.  &  B.  548.     See  21  R.  R. 

(2)  1  Wile.  29.  716. 

(3)  2  Wila.  151. 
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Haylock      And,  though  the  proceedings  were  informal,  and  although  there 
sparkk.      ^&s  ^^  ou^  opinion  a  great  want  of  discretion  in  requiring  sureties 
upon  such  an  occasion,  it  follows  that  an  action  of  trespass  will  not 
lie  ;  and  the  verdict  for  the  defendant  must  remain. 

Rule  discharged. 

1853.  BESSELL  V.  WILSON. 

Jan.  13. 
(I  El.  &  Bl.  489—500 ;  S.  C.  22  L.  J.  M.  C.  94 ;  17  Jiir.  664.) 

L  ^^^  J  Defendant,  an  alderman  of  London,  convicted  plaintiff  for  an  alleged 

offence  under  the  Copyright  of  Designs  Act,  6  &  7  Vict  c.  65  (1),  adjudged 
him  to  pay  a  penalty,  and,  he  not  having  paid  it,  afterwards  summoned  him. 
to  show  cause  why  he  should  not  be  committed  in  default  of  paying,  and  be 
further  dealt  with  according  to  law.  The  plaintiff  did  not  appear  to  the 
summons  personally ;  but  his  counsel  and  attorney  appeared.  The  jostioe 
refused  to  hear  the  case  in  plaintiff's  absence,  and  issued  a  warrant  for  the 
apprehension  of  the  plaintiff,  reciting  the  summons  and  plaintiff's  neglect 
to  appear,  and  directing  his  apprehension,  to  answer  to  the  complaint,  and 
be  further  dealt  with  according  to  law.  The  plaintiff,  under  this  warrant, 
was  apprehended  and  imprisoned.  The  conviction  was  afterwards  quashed  ; 
and  plaintiff  brought  an  action  for  false  imprisonment  against  defendant : 
Held, 

1.  That  defendant  was  not  protected  by  the  Justices  Protection  Act,  1848 
(11  &  12  Vict.  c.  44),  s.  2,  the  summons  to  appear  after  the  conviction  not 
being  the  summons  spoken  of  in  that  section,  the  non-appearance  to  which 
was  to  prevent  the  maintenance  of  an  action. 

2.  That,  even  if  the  summons  had  been  within  the  section,  the  appearance 
.    to  it  by  counsel  and  attorney  was  sufficient,  and  the  action  was  therefore 

maintainable. 

Trbspass,  vi  et  armisy  for  assaulting,  beating  and  imprisoning 
plaintiff  without  reasonable  or  probable  cause. 

Plea,  Not  guilty  (by  statute).     Issue  thereon. 

On  the  trial,  before  Lord  Campbell  Ch.  J.,  at  the  London  sittings 
after  Trinity  Term,  1852,  the  following  facts  appeared. 

On  18th  September,  1850,  two  informations  were  exhibited  before 

an  alderman  of  the  city  of  London,  on  behalf  of  William  Dixon. 

One  information  charged  that  Dixon  was  the  registered  proprietor 

of  a  new  original  design  for  an  article  of  manufacture  called  a 

''  ventilator,"  and  that,  within  twelve  calendar  months  last  past, 

the  present  plaintiff  did,  without  the  licence  or  consent  in  writing 

of  Dixon,  apply  the  design  to  a  ventilator,  contrary  to  the  form  of 

the  Act  (6  &  7  Vict.  c.  65  (2) ).     The  other  information  was  for 

selling  a  ventilator,  being  an  article  of  manufacture  to  which  the 

design  had  been  applied. 

(1)  Repealed   by  Patents,   Designs  (2)  See  sect.  6  ;  andstat.  5&  6  Vict, 

and  Trademarks  Act,   1883  (46  &  47      c.  100,  s,  8. 
Vict.  c.  57),  s.  113. 
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On  1st  October,  1850,   the  plaintiff  was  convicted,   before  the      Bbrhrll 
defendant,  an  alderman  of  the  city  of  London  (i),  on  each  informa-      wikson. 
tion ;  and  was  adjudged,  on  each,  to  forfeit  to  Dixon  302.,  besides  51.       [  490  ] 
costs.    The  defendant,  being  present,  was  personally  served  with 
orders  to  pay.    He  then  said  that  proceedings  wonld  be  taken  to 
remove  the  convictions  by  cei-tim^ari. 

On  10th  October,  1850,  Mr.  Sidney,  alderman  of  the  city  of 
London,  issued  a  sammons  of  that  date,  directed  to  plaintiff,  to  the 
effect  that  a  complaint  had  been  made  to  the  alderman  by  Dixon's 
agent,  ''  that  you,  the  said  John  Bessell,  having  been  duly  convicted 
in  two  penalties  with  costs,  amounting  together  to  the  sum  of  702., 
have  neglected  and  refused  to  pay  the  same :  these  are  therefore  to 
command  you,  in  her  Majesty's  name,  to  be  and  appear  on  Friday 
the  11th  day  of  October,  1850,  at  twelve  o'clock  in  the  forenoon,  at 
the  Guildhall  justice  room  in  the  city  of  London,  before  such 
justice  or  justices  of  the  peace  for  the  said  city  as  may  then  be 
there,  to  answer  to  the  said  complaint,  and  to  show  cause  why  such 
further  proceedings  as  the  law  directs  should  not  be  had  thereon, 
and  to  be  further  dealt  with  according  to  law." 

On  11th  October,  1850,  the  counsel  and  attorney  of  the 
plaintiff  appeared  before  Mr.  Sidney,  who,  however,  refused  to  pro- 
ceed in  the  absence  of  the  plaintiff;  and  a  second  summons  was 
issued  by  Mr.  Sidney,  of  which  the  mandatory  part  is  as  follows. 

'•  These  are  therefore,  in  her  Majesty's  name,  to  require  you  to 

be  and  appear  on  Saturday  the  12th  day  of  October,  1850,  at  two 

o'clock  in  the  afternoon  precisely,  at  the  Guildhall  justice  room  in 

the  city  of  *London,  before  such  justice  or  justices  of  the  peace  for      [  *49i  ] 

the  said  city  as  may  then  be  there,  to  answer  to  the  said  complaint, 

and  to  show  cause  why  you  should  not  be  committed,  in  default 

of  paying  such  sum,  and  to  be  further  dealt  with  according  to  law." 

This  was  served  on  the  plaintiff  personally. 

On    12th    October   the    defendant   was    the  sitting  alderman. 

The  plaintiff  did  not  appear ;  but  his  counsel  and  attorney  appeared, 

and  stated  that  an  application  was  about  to  be  made  for  two  writs  of 

certiorari.    The  defendant  said  that,  unless  one  of  the  penalties 

should  be  paid  by  noon  on  the  14th  October,  he  should  order  a 

warrant,  which  he  had  then  signed,  to  be  put  in  force  against  the 

plaintiff,  and  have  him  apprehended.     On  the  14th,  the  money  not 

having  been  paid,  the  sitting  alderman  (Mr.  Hooper)  handed  over 

the  warrant  to  the  o£Scer,  to  be  put  in  force. 

(1)  See  Btat.  11  &  12  Vict.  c.  43,  s.  3-1. 
B,B. ^VOL.  XCIIJ.  17 
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bessell  The  warrant  was  dated  12th  October,  1850,  signed  and  sealed  by 
WiMow.  defendant,  and  directed  "  To  all  and  every  the  constables  of  the 
police  force  for  the  city  of  London  and  the  liberties  thereof,  and  to 
all  other  constables  and  peace  officers  in  the  said  city  of  London 
and  liberties."  It  recited  that  a  complaint  had  been  made  before 
an  alderman  that  plaintiff  had  unlawfully  neglected  and  refused  to 
pay  two  penalties  with  costs,  and  that  a  summons  bad  been  issued 
by  the  alderman,  commanding  plaintiff  to  appear  at  Guildhall, 
before  such  justice  or  justices  as  might  be  there,  "  to  answer  to  the 
said  complaint,  and  to  be  further  dealt  with  according  to  law :  and 
whereas  the  said  John  Bessell  hath  neglected  to  be  or  appear 
at  the  time  and  place  appointed  in  and  by  the  said  summons, 
although  it  hath  now  been  proved  to  me  upon  oath  that  the  said 
summons  was  duly  served  upon  the  said  J.  B. :  These  are  therefore 
[  **92  ]  to  command  you,  *in  her  Majesty's  name,  forthwith  to  apprehend 
the  said  J.  B.,  and  to  bring  him  before  me,  or  some  other  of  her 
Majesty's  justices  of  peace  in  and  for  the  said  city,  to  answer  to  the 
said  complaint,  and  to  be  further  dealt  with  according  to  law." 
The  plaintiff  was  apprehended  under  this  warrant,  and  imprisoned  (i ). 
On  Ist  November,  rules  for  two  writs  of  certiorari  having  been 
obtained,  the  plaintiff  was  liberated  on  giving  security  to  prosecute 
the  writs  of  certiorari.  The  convictions  were  afterwards  quashed,  on 
the  ground  that  the  design  was  not  within  the  statutes  protecting 
the  copyright  of  designs :  and  the  present  action  was  brought  for 
the  imprisonment. 

The  counsel  for  the  defendant  contended  that,  on  these  facts,  the 
action  was  not  maintainable,  under  stat.  11  &  12  Vict.  c.  44,  s.  2., 
the  plaintiff  not  having  appeared  according  to  the  exigency  of  the 
summons.  The  Lord  Chibp  Justice  overruled  the  objection, 
giving  leave  to  move  to  enter  a  verdict  for  the  defendant.  Verdict 
for  plaintiff. 

In  Michaelmas  Term,  1852,  Hugh  Hill  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  defendant.     In  this  Term  (2), 

O'MaUey  and  Lash  showed  cause : 
First :  assuming  that  the  summons  in  this  case  was  a  summons 

(1)  He  was  apprehended  by  the  the  text,  very  strongly  reprobated  the 
police  force  for  the  city  of  London,  and,  application  of  the  practice  to  such  a 
upon    being    put    into  custody,   was 


searched;   which,  it  was  stated,  was  (2)  January    13th,    1853.       Befon* 

the    invariable    practice  of    the    city  Jjord  Campbell,  Ch.  J.,  Wightman  and 

police.     Lord  Campbell,  Ch.  J.,  upon  Crompton,  J  J. 
the  motion  for  the  rule  mentioned  in 
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of  the  kind  contemplated  in  sect.  2  of  stat.  11  &  12  Yict.  c.  44,  there      bbssbll 
was  an  appearance.    What  appearance  is  sufficient,  *must  depend      wimon. 
upon  the  object  of  the  summons.    Here,  by  stat.  5  &  6  Vict.  c.  100,       [  ♦493  ] 
s.  8  (the  powers  of  which  extend  to  the  cases  comprehended  in 
stat.  6  &  7  Yict.  c.  65),  the  magistrate  had  power  to  order  a  distress, 
but  none  to  imprison.     Then  stat.  11  &  12  Yict.  c.  48,  s.  22,  would 
indeed  have  enabled  the  magistrate  to  commit  for  three  months  in 
case  it  had  been  returned,  to  a  warrant  of  distress,  that  no  sufficient 
goods  could  be  found.    But  here  it  was  not  shown  that  any  warrant 
of  distress  had  issued.    The  plaintiff  could  here  be  summoned  only 
for  the  purpose  of  showing  cause  why  a  distress  warrant  should  not 
issue.    For  this  purpose,  the  appearance  of  counsel  or  attorney  was 
enough.     [They  referred  to  Rex  v.  Simpson  (i).  Rex  v.  Haddock  (2), 
and  Reg.  v.  Tanner  (3).]     Stat.  11  &  12  Yict.  c.  48,  which  must  be      [  •491  ] 
construed  in  connection  with  stat.  11  &  12  Yict.  c.  44,  recognizes, 
by  sect.  18,  the  appearance  by  counsel  or  attorney  before  a  justice. 
But,  secondly,  the  summons  here  is  not  the  kind  of  summons  which 
is  the  subject  of  the  enactment  in  sect.  2  of  stat.  11  &  12  Yict. 
c.  44.    That  section  contains  provisoes  for  three  cases.    First, 
where  an  act  is  done  under  a  conviction,  the  conviction  must  be 
quashed  before  the  action  is  brought.     The  act  in  the  present  case, 
however,  is  not  properly  an  act  done  under  a  conviction ;  for  the 
conviction  imposes  no  imprisonment :  and,  further,  the  conviction 
has  been  quashed.     Secondly  where  the  action  is  brought  for  any 
thing  done  under  a  warrant  to  procure  appearance,  and  is  followed 
bj  conviction,  the  conviction  must  be  quashed.    Here,  even  if  the 
conviction  had  not  been  quashed,  the  provision  would  not  apply ; 
for  this  summons  followed   the  conviction.     Thirdly,   where  the 
^rarrant  is  on  an  information  for  an  alleged  indictable  offence,  still, 
if  a  summons  has  issued  before  the  warrant,  and  been  served,  and 
the  party  summoned  has  not  appeared,  the  action  is  not  maintain- 
able.   It  is  sought  to  bring  the  present  case  within  the  last  proviso. 
Sat  it  is  manifest  that  the  summons  there  spoken  of  is  a  summons 
in  the  nature  of  process  to  bring  the  party  before  the  magistrate  to 
answer  the  charge.    Here  the  charge  had  been  disposed  of,  and  a 
conviction  had  taken  place,  before  the  summons  issued.     If  the 
statute  were  otherwise  interpreted,  a  magistrate  might  protect  him- 
self   from  responsibility  for  an    illegal    conviction  by  *issuing  a       [  ♦aqb  ] 
sutamons  afterwards.     The  plaintiff  would  be  worse  off  than  if  the 

(1)  1  Str.  44.  (3)  2  Ld,  Bay.  1284. 

(2)  2  Str.  1100. 

17—2 
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Besaell      magistrate  had  acted  within  his  jurisdiction,  and  were  protected 
Wilson.      only  by  sect.  1. 

(WioHTMAN,  J. :  Should  a  warrant  of  distress  issue  without  a 
summons  ?) 

It  may  :  non-payment  is  enough  to  authorise  it.  At  any  rate,  the 
non-appearance  to  such  a  summons  is  merely  an  abstaining  from 
resisting  it. 

Hugh  Hill  and  WiUeSy  contra  : 

This  action  is  not  maintainable  under  either  sect.  1  or  sect.  2  of 
stat.  11  &  12  Vict.  c.  44.  Under  sect.  1,  if  the  magistrate  has 
jurisdiction,  the  action  must  be  in  case,  with  an  allegation  of 
malice.  The  action  here  is  trespass :  and  it  is  said  that  the 
magistrate  had  no  jurisdiction,  and  that  the  plaintiff  in  effect 
appeared  to  the  summons.  By  common  law  there  could  be  no 
appearance  by  attorney ;  the  cases  where  there  .may  be  such 
appearance  are  to  be  found  in  Com.  Dig.  Attorney  (B  4),  (B  5), 
(B  6)  (i)  :  but  no  authority  is  to  be  found  for  appearing  by 
attorney  to  answer  a  complaint  before  justices.  Stat.  6  &  7 
Will.  lY.  c.  114,  s.  2,  for  the  first  time,  establishes  the  right  of 
parties  so  charged  to  have  the  assistance  of  counsel  and  attorney  ; 
but  that  does  not  dispense  with  appearance.  All  that  Rex  v. 
Simpson  (2)  decided  was  that  the  party  convicted  could  not  there 
rely  upon  his  own  non-appearance  as  an  objection  to  the  convic- 
tion. Rex  V.  Haddock  (3)  related  only  to  the  mode  of  putting  in  a 
plea  of  Not  guilty.  In  Reg.  v.  Tanner  (4)  it  was  not  competent  to 
[  ♦496  ]  the  defendant  to  contend  that  he  had  *appeared  irregularly. 
Stat.  11  &  12  Vict.  c.  48,  s.  12,  enables  both  parties  to  have  the 
assistance  of  counsel  and  attorney:  but  that  does  not  affect  the 
question  of  appearance.  Sect.  18  of  the  same  statute  applies  to 
the  particular  proceeding  there  regulated  :  but  it  rather  affords  an 
opposite  inference  in  cases  which  are  not  within  that  section. 
Here  the  magistrate,  if  not  bound,  was  at  any  rate  entitled  to 
inquire,  before  issuing  a  warrant  of  distress,  or  of  apprehension 
in  default  of  goods  to  answer  the  distress,  whether  the  plaintiff 
could  show  cause  against  the  proceeding.     The  principle  appears 

(1)  See  authorities  in  Doe  d.  Bennett  (2)  1  Str.  44. 

V.  Hale,  81  R.  E.  640  (16  Q.  B.  171),  (3)  2  Str.  1100. 

and  note  to  the  same  case,  81  R.  H.  561,  (4)  2  Ld.  Bay.  1 284. 
note  (1)  (16  Q.  B.  226). 
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from   Hammond  v.    Bendyshe  (i),    where    several  authorities   are      Bbssbll 
cited ;     among    others,     Ex    jyarte     Kinnimj  (2)     and     Kinning's      Wilson. 
case  (d),  to  which  may  be  added  Kinning  v.  Buchanan  (4),  and  the 
doctrine  laid  down  in  the  Exchequer   Chamber  in  Bonaker   v. 
Evans  (5),  and  the  language  of  Pabke,  B.  in  In  re  Hammersmith 
Rent-charge  (6), 

Cxir.  adv,  vulL 

LoBD  Campbell,  Ch.  J.,  in  this  Term  (January  19),  delivered  the 
judgment  of  the  Court  : 

In  this  case  the  action  is  prima  facie  maintainable.  The  warrant 
granted  by  the  defendant,  under  which  the  plaintiff  was  arrested 
and  imprisoned,  was  illegal.  The  conviction  had  been  quashed  by 
this  Court;  and  the  defendant  had  clearly  exceeded  his  jurisdic- 
tion in  requiring  the  plaintiff  to  be  apprehended  and  brought  before 
him  in  custody  to  answer  the  complaint  stated  in  the  warrant. 

The  defendant,  pleading   **  Not  guilty,  by  statute,"   relies   for       [  *J^7  ] 

protection  on  stat.  11  &  12  Vict.  c.  44,  s.  2,  whereby  it  is  enacted  : 

that  no  action  shall  be  brought  against  a  justice  **  for  any  thing 

done  under  such  conviction  or  order  until  after  such  conviction 

shall  have  been  quashed ;  "  **  nor  shall  any  such  action  be  brought 

for  any  thing  done  under  any  such  warrant  which  shall  have  been 

iBsued  by  such  justice  to  procure  the  appearance  of  such  party,  and 

which  shall  have  been  followed  by  a  conviction  or  order  in  the  same 

matter,  until  after  such  conviction  or  order  shall  have  been  so 

quashed  as  aforesaid ;  or  if  such  last  mentioned  warrant  shall  not 

have  been  followed  by  any  such  conviction  or  order,  or  if  it  be  a 

warrant  upon  an  information  for  an   alleged   indictable   offence, 

nevertheless  if  a  summons  were  issued  previously  to  such  warrant, 

and  such  summons  were  served  upon  such  person,  either  personally 

or  by  leaving  the  same  for  him  with  some  person  at  his  last  or 

most  usual  place  of  abode,  and  he  did  not  appear  according   to 

the  exigency  of  such  summons,  in  such  case  no  such  action  shall 

be  maintained  against  such  justice  for  any  thing  done  under  such 

warrant.*' 

The  defendant  contends  that,  although  this  illegal  warrant  was 
not  followed  by  any  such  conviction  or  order,  a  summons  had  been 
issued  previously  to  such  warrant,  and  such  summons  was  duly 

(1)  13  a  B.  869.  (4)  79  B.  B.  490  (8  0.  B.  271). 

(2)  4  C.  B.  607.  (5)  83  E.  K.  409  (16  a  B.  162). 

(3)  10  Q.  B.  730.  (6)  4  Ex.  87. 
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BES8KLL      served  upon  the  plaintiff,  and  the  plaintiff  did  not  appear  according 

Wilson.  ^  ^^^  exigency  of  such  summons;  therefore  this  action  is  not 
maintainable  against  the  justice  for  the  arrest  and  imprisonment 
under  the  warrant.  But  we  are  of  opinion  that,  where  there  has 
been  a  conviction  by  the  justice,  the  summons  and  warrant  referred 
to  by  this  enactment  must  be  a  summons  and  warrant  before  con- 

[  **98  ]  viction,  and  *that  it  does  not  apply  to  a  summons  and  warrant 
after  the  conviction,  issued  with  a  view  to  the  levying  of  the 
penalties.  The  warrant  here,  which  was  issued  after  the  convic- 
tion, recites  that  John  Bessell  had  unlawfully  neglected  and  refused 
to  pay  two  penalties  with  costs,  directed  to  be  paid  by  him,  and 
that  a  summons  had  been  issued  commanding  him  to  appear  to 
answer  to  the  said  complaint,  and  that  he  had  neglected  to  be  or 
appear  at  the  time  and  place  appointed  by  the  summons,  although 
proof  was  given  that  the  summons  had  been  duly  served.  The 
warrant  then  concludes  in  these  words :  '*  These  are  therefore  to 
command  you,  in  her  Majesty's  name,  forthwith  to  apprehend 
the  said  John  Bessell,  and  to  bring  him  before  me,  or  some  other 
of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  city, 
to  answer  to  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law."  Now  this  is  not  any  proceeding  pointed  out 
by  the  preceding  statute,  11  &  12  Vict.  c.  48,  **  To  facilitate  the 
performance  of  the  duties  of  justices  of  the  peace  out  of  Sessions, 
within  England  and  Wales,  with  respect  to  summary  convictions 
and  orders,"  or  by  any  other  statute,  nor  a  proceeding  which 
the  Legislature  could  well  have  had  in  contemplation  when  it 
indemnified  a  justice  for  what  was  done  under  a  warrant  preceded 
by  a  summons  to  appear.  Suppose  it  to  be  fitting  that,  after  a 
conviction  imposing  penalties,  the  justice,  before  issuing  a  dis- 
tress warrant  to  levy  them,  should  issue  a  summons  calling  on  the 
party  convicted  to  answer  a  complaint  that  he  had  neglected  and 
refused  to  pay  them,  it  never  could  have  been  supposed  that 
the  justice,  on  a  default  to  appear,  instead  of  issuing  a  distress 

[  •4»9  ]  warrant,  would  issue  a  warrant  to  arrest  and  imprison  *the  party, 
and  to  bring  him  in  custody  before  the  justice  to  answer  for  not 
appearing.  This  is  not  a  warrant  granted  by  the  justice  to  procure 
the  appearance  of  the  party  with  a  view  to  a  future  conviction  or 
order :  and  therefore  there  would  be  no  indemnity  to  the  justice 
for  what  was  done  under  it,  although  a  summons  to  appear  had 
been  previously  served,  even  if  the  party  had  not  appeared  according 
to  the  exigency  of  such  summons. 
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But  we  are  farther  of  opinion  that,  if  the  summons  and  warrant  Bbsskll 
did  come  within  the  second  section  of  stat.  11  &  12  Yict.  c.  44,  it  wilbok. 
cannot  be  justly  said  that  the  party  did  not  appear  according  to 
the  exigency  of  the  summons.  The  object  of  the  summons  must 
reasonably  be  taken  to  be  that  he  might  show  cause  why  a  distress 
warrant  should  not  issue.  During  the  argument,  there  was  a 
suggestion  that  distress  warrants  had  before  issued:  but  at  the 
trial  such  prior  distress  warrants  were  not  given  in  evidence,  nor 
ever  alluded  to.  At  the  time  and  place  appointed  by  the  smnmons, 
the  plaintiff  did  appear  by  his  counsel  and  attorney;  and  his 
counsel  earnestly  pressed  that  he  might  be  heard  to  show  cause, 
on  the  ground  that  the  conviction  was  illegal  and  void ;  but  the 
alderman  refused  to  hear  him,  because  the  party  was  not  personally 
present.  We  think  that,  in  so  refusing,  the  alderman  was  wrong 
iu  point  of  law.  The  legitimate  object  of  the  summons  did  not 
render  necessary  the  personal  appearance  of  the  party :  and  that 
object  might  be  better  answered  if  he  appeared  by  his  counsel  and 
attorney.  In  criminal  cases,  after  a  verdict  of  Guilty,  this  Court 
requires  the  personal  appearance  of  the  party:  but,  generally 
speaking,  the  Judges  are  contented  to  hear  any  question  of  fact  or 
law  discussed  by  counsel  without  the  personal  appearance  of  the 
client. 

It  is  unnecessary  to  consider  the  general  law  respecting  the       [500] 

occasions  when  a  party  in   the  course  of  legal  proceedings  is 

privileged  to  appear  by  attorney  or  counsel,  as  the  Legislature  has 

plainly  intimated  that,  upon  such  an  occasion  as  that  which  we  are 

considering,  an  appearance  by  counsel  or  attorney  is  sufficient. 

The  statute  11  &  12  Viet.  c.  48,  which  is  in  pan  materid  with  c.  44, 

not  only,  by  sect.  12,  allows  on  the  hearing  of  informations  and 

complaints  that  the  parties  may  plead  by  counsel  and  attorney, 

but,  by  sect.  IS,  which  specifies  what  is  to  be  done  if  at  the  return 

of  the  summons  when  the  complaint  is  to  be  heard  the  complainant 

or  the  defendant  do  not  appear,  goes  on  to  say :  **  But  if  both 

parties  appear,  either  personally  or  by  their  respective  counsel  or 

attorneys,   before  the  justice  or  justices  who  are  to  hear  and 

determine  such  complaint  or  information,  then  the  said  justice  or 

justices  shall  proceed  to  hear  and  determine  the  same." 

Upon  the  whole,  it  seems  to  us  that  the  defence  set  up  has 
entirely  failed ;  and  that  the  verdict  which  the  plaintiff  obtained 
ought  not  to  be  disturbed. 

Rule  discharged. 
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1853.  EEG.  V.  The  INHABITANTS  of  HAUGHTON  (I). 

Jan.  19. 29. 

LJ.  (1  El.  &  Bl.  501—616 ;  S.  C.  22  L.  J.  M.  0.  89 ;  17  Jur.  455.) 

[  ^^^  J  Indictment  for  non-repair  of  a  highway,  against  the  inhabitants  of  the 

township  of  H.,  averring  them  to  be  liable  by  prescription  to  repair  such 
highways  in  the  township  as  the  inhabitants  of  the  parish,  but  for  the  pre- 
scription, would  have  been  liable  to  repair,  with  aveiment  that  the  highway 
was  in  the  township.  Plea :  Not  guilty.  The  prosecutors  gave  in  evidence 
a  record  of  a  presentment  by  a  justice,  under  stat.  13  Geo.  III.  c.  78,  on  his 
own  view,  that  the  road  in  question  was  out  of  repair ;  averring  that  it  was 
in  the  township  of  H.,  and  that  the  inhabitants  of  that  township  ought  to 
repair  it :  the  I'ecord  showed  a  plea  of  Guilty  by  two  inhabitants  of  the 
township  of  H.,  a  conviction  before  the  Sessions,  and  a  sentence  of  fine : 
Held  that  this  conviction  was  conclusive  evidence,  against  H.,  that  the  road 
was  in  that  township.  And  that,  though  the  pi-eseutment  might  be  bad  on 
error  for  not  showing  how  the  township  was  liable,  the  conviction,  being 
before  a  competent  tribunal  and  being  unreversed,  was  not  the  less  an 
estoppel :  Held,  also,  that  it  was  not  necessai-y  to  show  that  the  fine  had 
been  levied,  the  conviction  not  being  impeached  on  the  ground  of  fraud  or 
collusion. 

By  a  local  and  personal  Act  (since  repealed)  it  was  recited  that  the  high- 
way in  question  was  in  the  township  of  D. :  Held,  that  the  recital  in  the 
Act  was  not  conclusive,  and  consequently  did  not  open  the  estoppel. 

Indictment  against  the  inhabitants  of  the  township  of  Haughton, 
in  the  parish  of  Manchester,  for  not  repairing  a  highway.  The  indict- 
ment contained  four  counts.  The  first,  second  and  third  described 
the  highway  as  being  in  the  township  of  Denton,  and  alleged  in  each 
count,  on  a  different  ground,  that  Haughton  was  liable  to  repair  it. 
The  fourth  count,  on  which  alone  the  question  discussed  in  banc 
arose,  described  the  highway  as  in  the  township  of  Haughton,  and 
averred  that  the  inhabitants  of  the  township  were,  by  prescription, 
liable  to  repair  all  roads  within  the  township  which  would  otherwise 
be  repairable  by  the  parish.     Flea  :  Not  guilty.     Issue  thereon. 

At  the  trial,  before  Wightman,  J.  at  the  Liverpool  Summer 
Assizes,  1852,  it  appeared  that  the  road  was  out  of  repair,  and 
that  the  township  of  Haughton  was  liable  to  repair  all  roads  within 
it.  The  prosecutors  failed  in  proving  the  first  three  counts,  but 
relied  on  the  fourth :  and  the  question  became,  whether  the  road 
[  •602  ]  in  *que8tion  was  within  this  township,  or  was  in  the  township 
of  Denton.     The  prosecutors  gave  in  evidence  the  following  record. 

**  At  the  General  Quarter  Session  of  the  peace  held  by  adjourn- 
ment at  Salford  in  and  for  the  County  Palatine  of  Lancaster/'  21st 
July,  31  Geo.  IIL 

(1)  Cited,  Beg,  v.   Hatchings  (1881)  Wakefield  Corporation  v.  Cooke  [1903] 

6  a  B.  D.  300,  302,  50  L.  J.  M.  C.  1  K.  B.  417,  424,  72  L.  J.  K.  B.  345, 

35  ;  Mertttns  v.  Hill  [1901]  1  Ch.  842,  88  L.  T.  225,  C.  A.— A.  C. 
852,  70  L.  J.  Ch.  489,  84  L.  T.  260; 
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"  Whereas,  at  the  General  Quarter  Session  of  the  peace  held  by         Kku. 
adjournment  at  Manchester  in  and  for  the  said  county/*  12th      inuabi- 
October,  26  Geo.  m.,  "  the  King's  highway  in  the  township  of    hauo^hton. 
Hanghton,  in  the  said  county,  was  presented  at  the  said  Session 
in  the  words  following,  that  is  to  say :  Lancashire  to  wit.    At  the 
General  Quarter  Sessions  of  the  peace  of  our  lord  the  King  held 
by  adjournment  at  Manchester  in   and  for  the  said  county  of 
Lancaster,"  12th  October,  26  Geo.  IIL,  "  and  so  forth,  before  T.  B., 
D.  B.  R.  and  T.  B.,  Esquires,  and  others  their  companions,  justices  " 
&c.,  Charles  Prescot,  clerk,  one  of  the  justices  of  our  said  lord  the 
King,  assigned  for  the  purposes  aforesaid,  by  virtue  of  an  Act  '* 
13  Geo.  III.  c.  78,  "  upon  his  own  view,  doth  present  that,  from 
the  time  whereof  the  memory  of  man  is  not  to  the  contrary,  there 
was  and  yet  is  a  certain  common  and  ancient  King's  highway, 
leading  from  "  &c.  "  and  unto  "  &c.,  "  used  for  all  the  King's  sub- 
jects, with  their  horses,  coaches,  carts  and  carriages,  to  go,  return 
and  pass,  at  their  will ;  and  that  a  certain  part  of  the  same  King's 
common  highway,  situate,  lying  and  being  within  the  township  of 
Haughton  in  the  said  county  of  Lancaster,  containing  in  length  " 
Ac,  "beginning  at"  S:c.,  "and  ending  at"  «&c.,  **in  Haughton 
aforesaid,  and  another  part  of  the  same  highway,  within  the  town- 
ship of  Haughton  aforesaid,  and  beginning  at "  &c.,  "in  Haughton 
aforesaid,  and  ending  at "  &c., "  adjoining  to  the  township  of  Haugh- 
ton, and  containing  in  length  "  *&c.,  "  on  "  &c.,  "  and  continually       t  *^'^  1 
afterwards  until  the  present  day,  was  and  yet  is  "  out  of  repair,  "  to 
the  great  damage  and  common  nuisance  of  all  the  King's  subjects, 
through  the  same  highway  going,  returning  or  passing,  and  against 
the  peace  of  our  said  lord  the  King :  and  that  the  inhabitants  of 
the  township  of  Haughton  aforesaid  the  said  common  highway,  so 
in  decay,  ought  to  repair,  when  and  so  often  as  it  shall  be  necessary. 
In  testimony  whereof  the  said  Charles  Prescot  to  these  presents 
hath  set  his  hand  and  seal,  this  14th  day  of  October  in  the  year 
aforesaid.    C.  Prescot.    And  thereupon,  at  the  same  Session,  a 
process  issued  to  apprehend  two  inhabitants  of  the  township  of 
Hanghton  aforesaid,   to  answer   the  said  presentment.     At  the 
General  Quarter  Session  of  the  peace,  held  by  adjournment  at 
Manchester  aforesaid,  in  and  for  the  said  county,"  18th  January, 
27  Geo.  in.,  "  came  J.  H.  and  T.  S.,  two  inhabitants  of  the  said 
townehip  of  Haughton,  and,  on  behalf  of  themselves  and  the  rest 
of  the  inhabitants  of  the  said  township  of  Haughton,  submitted  to 
the  aaid  presentment.    And  whereas  a  fine  of  602.  is  by  this  Court 
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Keg.         impoBed  and  laid  upon  the  said  inhabitants  for  not  repairing  and 
iKHABi-      amending  the  same  highway,  and  the  same  fine  is  now  ordered  to 
Ha^^™ton    '^®  estreated  and  levied  :  This  Court  doth  therefore  order  and  direct 
that  the  said  line  of  60Z.  shall  be  levied  upon  the  said  inhabitants 
by,  and  be  paid  unto,  the  hands  of  G.  H.  C,  of  '*  &c.,  "  Esquire ; 
which  said  fine,  when  so  as  aforesaid  levied  and  paid,  shall  be  by 
the  said  G.  H.  C.  applied  towards  the  repair  and  amendment  of  the 
same  highway.*' 
[  *:K)i  ]  It  was  admitted  that  the  road  indicted  was  a  portion  *of  one  of 

the  roads  described  in  the  presentment.  The  prosecutors  contended 
that  this  record  estopped  the  defendants  from  denying  that  the 
road  was  within  their  township,  and  that  no  evidence  could  be 
given  on  their  part  to  contradict  it.  The  defendants  denied  that  it 
was  conclusive  upon  them :  they  also  relied  on  stat.  59  Geo.  lU. 
c.  xxii.,  local  and  personal,  public  (l),  which  recited,  amongst  other 
things,  that  the  roads  within  the  parish  of  Manchester  were  repaired 
by  the  inhabitants  of  the  townships  within  which  such  highways 
are  situated,  except  (amongst  others)  "  certain  portions  of  two  high- 
ways, in  Denton,  repaired  by  the  inhabitants  of  the  township  of 
Haughton :  '*  and  which,  by  sect.  8,  enacted  '*  that  the  inhabitants 
of  the  said  township  of  Haughton,  notwithstanding  anything  herein 
contained,  shall  be,  remain,  and  continue  liable  to  the  repairs  of 
the  said  portion  of  the  said  two  highways  in  Denton,  in  as  full  and 
ample  a  manner  as  they  were,  or  could  or  might  be,  subject  or 
liable  to  the  reparation  thereof,  in  case  this  Act  had  not  passed ; 
but  the  said  inhabitants  of  Haughton  shall  not  be  precluded  or 
debarred  by  reason  of  anything  herein  contained  from  disputing 
such  liability,  in  as  full  and  ample  a  manner  as  they  could  or 
might  have  disputed  the  same  if  this  Act  had  not  passed.*'  The 
highway  indicted  was  a  portion  of  one  of  those  mentioned  in  the 
Act :  and  the  defendants  contended  that  the  statute  was  conclusive 
that  the  highway  was  locally  situate  in  Denton,  and  that  the 
inhabitants  of  Haughton  could  not  be  liable  to  repair  it  without 
[  *^05  ]  some  ^special  ground.  This  Act  was  repealed  by  stat.  14  &  15  Vict 
c.  X.,  local  and  personal,  public  (2).  Parol  evidence  was  given, 
which  left  no  doubt  that,  in  fact,  the  road  was  in  Denton  :  and  the 
jury   BO   found.     The  learned  Judge  directed  a  verdict   for   the 

(1)  *'  For  providing  that  the  seveiul  within  which  the  same  are  aituate/' 
highways  within  the  parish  of  Man-  (2)  **  For  relief  to  the  several  to wn- 

chester,    in    the   county   palatine   of  ships   in  the  parish    of    Manchester 

Lancaster,   shall  be  repaired  by  the  from  the  repair  of  highways  not  situate 

inhabitants  of  the  respective  townships  within  such  townships  respectively." 
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defendants,  reserving  leave  to  move  to  enter  a  verdict  for  the  Grown        Rjeo. 
on  the  fourth  count,  if  the  Court  should  be  of  opinion  that  the  above      inhabi- 
mentioned  record  was,  under  the  circumstances,  conclusive.  HA^Mwnr 

Aiherton,  in  the  ensuing  Term,  obtained  a  rule  nisi  accordingly. 
In  this  Term, 

Cowling  and  Holland  showed  cause  (i) : 

As  the  plea  is  Not  guilty,  to  which  the  prosecutors  could  not 
reply  so  as  to  place  the  supposed  estoppel  on  the  record,  it  must  be 
admitted  that  no  question,  as  to  the  necessity  of  taking  advantage 
of  an  estoppel  by  pleading  and  relying  on  it,  can  arise  in  this  case. 
But  the  judgment  on  this  presentment  cannot  be  an  estoppel  in  any 
way.  In  the  first  place,  the  presentment  is  bad  on  the  face  of  it,  as 
it  does  not  show  any  reason  why  the  inhabitants  of  the  township 
should  be  liable  to  repair  the  highway ;  and  highways,  of  common 
right,  are  repairable  by  the  inhabitants  of  the  parish  at  large. 

(WioHTMAN,  J. :  The  presentment  may  be  bad,  and  the  judgment 
on  it  erroneous :  but  can  any  advantage  be  taken  of  that  whilst  the 
judgment  is  unreversed?    Horsy  v.  Daniel  (2).) 

It  is  laid  down  in  Com.  Dig.  Appeal  (G  9)  that  auterfois  *convict      [  •soe  ] 
is  no  plea,  if  the  indictment  be  bad. 

(Gbompton,  J. :  Auterfois  acquit  and  auterfois  convict  are  pleas 
which  depend  upon  the  principles  that  a  man  shall  not  be  twice  in 
jeopardy  for  the  same  thing ;  not  on  an  estoppel.) 

It  would  seem,  on  principle,  that  a  judgment  which  may  at  any 
time  be  reversed  should  not  be  an  estoppel,  at  least  in  a  criminal 
case;  at  all  events,  not  unless  it  has  been  acted  on.  In  the 
present  case,  it  does  not  appear  that  the  fine  has  been  levied ; 
possibly,  if  any  attempt  had  been  made  to  levy  it,  error  would  have 
been  brought.  And  it  seems  hard,  if,  now,  on  the  first  occasion  on 
which  an  attempt  is  made  to  use  this  against  the  inhabitants  at 
large,  they  may  not  question  it. 

(liOBD  Campbell,  Ch.  J. :  I  do  not  think  that,  in  pleading  a  judg- 
uient  as  an  estoppel,  it  is  necessary  to  aver  in  the  plea  that  the 
sentence  has  been  enforced.      If  there  were  any  case  set  up, 

(1)  January    19th.      Before    Lord     heard  part  of  the  argument,  left  the 
Campbell,    Ch.   J.,    Wightman    and     Court  before  it  was  concluded. 
Crompton,    JJ.    Coleridge,   J.,    \rho         (2)  2  Lev.  161. 
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Reo.        analogous  to  a  special  replication,  that  the  plea  of  the  two  inhabi- 
iNHABi-      tants  was  by  fraud  against  the  inhabitants  at  large,  the  fact  that 
Hauo^hton.    ^'^®  ^°®  ^*^  ^^^  "^^^^  levied  would  no  doubt  be  a  material  piece  of 
evidence.    But  no  such  case  was  raised  at  the  trial.) 

The  Act  of  Parliament  shows  that  the  road  in  question  was  in 
Denton. 

(Lord  Campbell,  Ch.  J. :  At  most,  the  effect  of  the  recitals  in 
that  Act  is  to  furnish  evidence  that  the  roads  were  in  Denton. 
Estoppel  against  estoppel  sets  the  matter  at  large ;  but  no  evidence, 
however  strong,  is  enough  to  do  so  unless  it  would  be  itself 
conclusive.) 

On  general  principle,  a  judgment  against  a  township  or  parish, 
on  a  presentment  or  indictment,  for  not  repairing  a  road  is  not  an 
estoppel  between  the  Crown  and  the  inhabitants  of  the  same  town- 
ship or  parish  on  a  new  indictment.  In  general,  the  record  of  a 
conviction  or  acquittal  of  a  person  before  a  competent  tribunal 
[  *507  ]  is  conclusive  as  to  *the  fact  of  conviction  or  acquittal,  and  as  to 
all  the  legal  consequences  that  follow  from  such  conviction  or 
acquittal :  but  not  otherwise.  Thus,  it  is  conclusive  to  prove  that  a 
certain  punishment  has  been  incurred,  or  that  the  party  is  exempt 
from  all  punishment;  that  he  has  become  a  felon,  or  that  his 
status  is  otherwise  affected ;  and  for  these  purposes  it  is  conclusive 
as  against  all  persons  and  in  all  proceedings.  That  appears  to  be 
the  doctrine  laid  down  in  The  Divchesa  of  Kingston's  ca8e(i). 
There  is  no  case  where,  on  an  indictment,  a  prior  conviction  has 
been  held  conclusive,  or  has  been  pleaded  as  conclusive,  except  as 
to  the  legal  effect  of  that  judgment.  This  doctrine  is  founded  on 
the  principle  that,  when  the  guilt  or  innocence  of  a  party  is  at 
stake,  the  public  justice  of  the  country  is  interested  in  the  question, 
and  the  tribunal  must  not  determine  without  being  satisfied  on  the 
guilt  or  innocence ;  it  must  not  take  it  on  trust  from  the  finding  of 
a  prior  tribunal.  In  this  respect  there  is  a  wide  difference  between 
a  criminal  and  a  civil  trial.  In  the  latter,  which  is  of  a  private 
nature,  the  jury  may  be  justified  in  treating  a  prior  judgment  as 
conclusive,  just  as  they  might  treat  any  other  proceeding  of  the 
parties  as  conclusive  between  them.  On  an  indictment  of  an  acces- 
sory, the  record  of  the  conviction  of  the  principal  establishes 
conclusively  that  the  principal  has  been  convicted ;  but  the  accessory 
(1)  2Sm.  L.C.424  [11th ed.  p.  731];  S,  a  20  How.  St.  Tr.  355. 
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is  at  liberty  to  prove  his  own  innocence  by  proving  that  of  the         Rw*. 
principal ;  and  the  jury  are  bound  to  act  on  their  own  belief,  and       inhabi- 
acquit  on  that  ground,  if  they  believe  it ;  though  it  is  directly  contrary    hYuohtok 
to  the  verdict  of  another  jury.    An  action  lies  on  the  judgment  of  a 
foreign  Court:  the  *modern  doctrine  is  that  the  grounds  of  judg-       [  *^os] 
ments  are  not  examinable,  if  the  Court  had  jurisdiction;  but,  if 
this  doctrine  were  extended  to  criminal  cases,  our  Courts  would  be 
obliged  to  consider  persons  guilty  merely  because  they  have  been 
found  guilty  by  foreign  tribunals  acting  on  principles  which  are 
abhorrent  to  our  ideas  of  justice.    Again,  in   civil  proceedings, 
estoppels  are  mutual,  whether  for  plaintiff  or  defendant :  but  how 
can  an  estoppel  be  said  to  be  mutual,  in  criminal  cases,  when  an 
acquittal  would  be  no  estoppel  for  the  defendant  in  future  ?    And 
now,  if  there  should  be  an  indictment  preferred  against  Denton, 
averring  the  highway  to  be  in  that  township,  and  they  plead  Not 
guilty,  they  will  have  no  defence  from  the  proceedings  on  this 
indictment.    The  verdict  must  go  against  them ;  and  the  Crown 
will  have  two  townships  respectively  estopped  from  denying  that 
the  same  road  is  in  each,  and  yet  the  Crown  not  estopped  as  to 
either.     There  is  no  authority  to  show  that  the  Crown  is  ever 
estopped  in  criminal  proceedings :  in  Rex  v.  St.  Pancras  (1)  Lord 
Ebnyon  says  that  it  is  not  estopped.     If  then  the  Crown  is  not 
estopped  from  contending  that  the  road  is  in  Denton,  in  an  indict- 
ment against  Denton,  why  should  not  Haughton  have  the  same 
right?    All  estoppels  are  mutual :  Com.  Dig.  Estoppel  (B).     There 
are  no  decisions  which  would  compel  the  Court  to  hold  the  prior 
adjudication  conclusive,  a  result  which  would  not  be  creditable  to 
the  law.    Rex  v.  St.  Pana-as  (1)  is  supposed  to  be  sucli  an  authority. 
In  that  case,  the  indictment  was,  against  the  parish  of  St.  Pancras, 
for  not  repairing  a  highway  laid  to  be  entirely  in  that  parish.     In 
fact  the  highway  ^formed  the  boundary  between  St.  Pancras  and       [  *r>09  ] 
the  adjoining  parish  of  Islington ;  and  the  case  for  the  prosecution 
was  that  one  half  of  the  way  was  in  each  parish.    Lord  Eenyon 
seems  in  reality  to  have  decided  the  case,  in  great  measure,  on  the 
ground  that  there  was  a  variance.     But  a  record  of  a  conviction  on 
an  indictment,  not  against  the  defendants,  but  against  the  inhabi- 
tants of  the  parish  of  Islington,  was  produced ;  and  he  is  reported 
to  have  then  said:  "But  this  record  is  conclusive  evidence  against 
the  parish  of  Islington ;  for,  by  it,  it  is  found  that  they  are  liable  to 
repair  the  whole  of  the  road  called  Maiden  Lane.    I  admit  that  had 
(1)  I  Peake'8  N.  P.  C.  220. 
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Rbo.  there  been  an  acquittal,  the  record  coald  not  have  been  evidence  for 
iNHABi-  the  parish  of  Islington.  The  reason  why  it  would  not  have  been 
Ha^'mtoh  evidence  for  them,  is  because  some  other  parties  might  have 
indicted  them,  and  those  parties  could  not  be  bound  by  this  record.'* 
The  reason  assigned  by  him  for  an  acquittal  not  being  evidence 
would  equally  prove  that  a  conviction  ought  not  to  be  so.  Indeed 
the  decision  seems  unintelligible,  except  on  the  supposition  that  the 
prosecution  was  at  the  instance  of  the  parish  of  Islington,  (which  is 
probable),  and  that  Lord  Ebnyon  thought  that  they  were  to  be  con- 
sidered the  real  parties,  and  that,  on  a  prosecution  at  their  instance, 
a  conviction  was  conclusive  against  them,  and  an  acquittal  not 
evidence  at  all.  If  so,  his  opinion  has  been  departed  from  on  both 
[  '610  ]  points.  In  Reg.  v.  Denton  (1)  Crbsswbll,  J.  *received  the  record 
of  this  presentment  as  evidence  of  reputation,  but  not  conclusive ; 
and  the  verdict  passed  for  the  Crown.  This  was  also  the  opinion 
of  Lord  Dbnman  in  Rex  v.  Whitney  (2) :  and  in  Rex  v.  Eardidand  (3), 
where  the  records  were  of  convictions  of  the  parish,  and  were  offered 
as  conclusive  evidence  to  disprove  a  special  plea  of  a  custom  that 
the  townships  should  repair,  Lb  Blanc,  J.  said:  ''The  records 
prima  facie  disprove  the  custom  alleged ;  but  I  will  admit  evidence 
that  the  pleas  of  Not  guilty  were  pleaded  only  by  the  inhabitants  of 
the  townships."  That  ruling  directly  contradicts  Lord  Ebnton's 
dictum  that  the  record  of  a  conviction  is  conclusive.  The  fact  of 
the  inhabitants  of  the  townships  alone  pleading  could  make  no 
difference:  it  was  no  fraud  as  between  the  prosecutor  and  the 
defendants.  The  records  of  acquittals,  which  Lord  Kbnyon  says 
are  not  evidence  at  all,  are  on  the  same  footing  as  records  of  convic- 
tions ;  that  is,  they  are  evidence,  but  not  conclusive :  Rex  v.  [J'aii  J<- 
worth{i),  Rex  v.  Middlesex  {6).  This  seems  reasonable;  for  the 
road  may  have  been  admitted  to  be  out  of  repair  and  within  the 
district,  and  the  acquittal  have  proceeded  solely  on  the  ground  of 
non-liability.      In   Reg.  v.  Blakemore  (0)   the  only  question  was 

(1)  Tried     at     Liverpool      Spring  ing  any  opinion  on  the  motion  for  a 

Assizes,  1852,  before  Cresswell,  J.    It  new  trial  (18  Q.  B.  761).    The  point 

was  an  indictment  against  the  inhabi-  stated  in  the  text  was  not  mentioned 

tants  of  Denton  for  not  repairing  the  in  the  argument  in  banc, 

same  highway  which  was  the  subject  (2)  42  R.  B.  329  (3  Ad.  &  £1.  69). 

of  the  indictment  in  the  text.     The  (3)  2  Camp.  494. 

verdict  passed  for  the  Crown.    A  rule  (4)  18  B.  B.  434  (1  B.  &  Aid.  63). 

nisi  for  a  new  trial,  or  to  arrest  the  (5)  18  B.  B.  435,  n,  (I  B.  &  Aid.  64, 

j  udgment,  was  obtained,  and  argued  note  {d) ). 

in  Trinity  Term,  1852  (9  June) ;  when  (6)  21   L.   J.   M.  C.   60;    S,   C.   2 

the  Court  made  the  rule  absolute  to  Den.  &  P.  C.  0.  410. 
arrest  the  judgment,  without  express- 
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whether  there   was  evidence  to  support  the  conviction;  and  no         reo. 
doubt  there  was.     Several  of  the  Judges,  collaterally,  considered      inh^abi- 
the  pleading  point,  whether,  supposing  the  record  to  be  an  estoppel    ^^ tJl^^Q^ 
if  pleaded,  it  was  an  estoppel  on  the  plea  of  Not  guilty  (that  point 
if  it  be  one,  is  abandoned  by  the  present  defendants) :  and  some  of 
the  Judges  in  Reg.  v.  Blakeinare  (l)  considered  that  the  recoid  was 
an  estoppel :  *but  this  point  was  not  fully  argued,  being  unnecessary       [  *^n  ] 
for  the  decision. 

(Lord  Campbell,  Ch.  J.:  It  was  assumed  to  be  an  estoppel; 
but,  no  doubt,  it  was  no  part  of  the  decision  in  that  case  ;  and 
it  is  open  to  you  to  contend  that  the  assumption  was  a  mistake.) 

Records  were  held  not  conclusive  in  Sintzenick  v.  L%vcas{2\  and 
Strutt  V.  Bovingdon  (3).  It  will  be  singular  indeed  if  the  Crown 
may  indict  Haughton  or  Denton  at  its  pleasure,  laying  the  road 
first  in  the  one  and  then  in  the  other.  It  can  be  in  one  only ; 
and,  which  that  is,  can  in  reason  be  determined  only  by  the 
actual  fact. 

Atherton,  Monk  and  J.  A,  Russell^  in  support  of  the  rule : 

Rex  V.  St.  Pancra8(4)  has  always  been  considered  as  settling 

the  law.     In  note  (10)  to  Rex  v.  Stoughton  (s)  it  is  so  laid  down. 

And,  if  Reg,  v.  Blakemme  (i)  is  not  a  decision  on  the  point,  at 

all   events    the  dictum  of    Lord  Campbell,   Ch.    J.,    Parke,   B., 

Aldbrson,  B.,  Fattbson,  J.,  and  Coleridge,  J.,   and  (according 

to  one  report  of  the  case,  though  not  the  other)  of  Pollock,  C.  B. 

also,  show  that  the  opinion  entertained  by  the  profession,  at  the 

time  when   Serjeant  Williams  wrote  that  note,  continues  to  be 

so  down  to  the  present  time.     There  does  not  seem  to  be  any 

reason  adduced  for  objecting  to  this  estoppel  which  would  not 

be  equally  a  reason  for  objecting  to  all  estoppels.    As  to  the  cases 

cited.     In  Rex  v.  Whitney  (fi)  the  verdict  was  in  conformity  with 

the  record  given  in  evidence,  so  that  the  question,  whether  or  not 

it  was  not  conclusive,  did  not  arise.     Rex  v.  Eardisland  (7)  was 

a   decision  that  the  estoppel  might  be  set  at  large  by  proof  of 

fraud.     In  *  Sintzenick  v.  Liica8(2)  and  in  Strutt  w.  Bovingdon  (9)       [♦5i2] 

(1)  21  L.  J.  M.  C.  60;    S.  C.  2  Den.  (4)  1  Peake,  N.  P.  0. 220. 

&  P.  C.  C.  410.  (5)  2  Wms.  Saund.  160  (6th  ed.). 

(2)  1  Esp.  N.  P.  0.  43.  (6)  42  R.  R.  329  (3  Ad.  &  El.  69). 

(3)  8  R.  R.  834  (5  Bsp.  N.  P.  C.  (7)  2  Camp.  494. 
56). 
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REa.         the  decisions  were,  that  the  estoppel  was  only  as  to  the  state 
iMUABi-      of  things  at  the  time,  and  did  not  prevent  the  parties  from  showing 

h^auJhton.    ^^^^^  *^®y  ^^^^  ^®^  altered. 

Cur.  adv,  mdt. 

Lord  Campbell,   Oh.  J.,  on   a   sabsequent    day  in    this  Term 
(January  29th),  delivered  the  judgment  of  the  Court  : 

In  this  case,  we  have  first  to  consider  the  general  question : 
whether,  upon  the  trial  of  an  indictment  against  the  inhabitants 
of  a  parish  for  not  repairing  a  highway,  with  a  plea  of  Not  guilty, 
a  prior  judgment  upon  a  presentment,  against  the  same  defendants, 
for  not  repairing  the  same  highway,  to  which  they  had  pleaded 
Guilty,  is  conclusive  evidence  to  prove  that  the  highway  is  situate 
within  the  parish,  and  that  the  inhabitants  are  liable  to  repair 
it  ?  Mr.  Cowling,  very  properly,  admitted  that,  as  the  prosecutor 
had  no  opportunity  of  putting  the  former  judgment  upon  the 
record,  it  will  not  the  less  operate  as  an  estoppel  because  not 
pleaded  as  such,  if  it  would  operate  as  an  estoppel  being  pleaded ; 
a  doctrine  clearly  established  by  the  authorities  cited  in  Reg.  v. 
Blakemore{i).  In  Rex  v.  St.  Pancras{2)  it  was  laid  down  by 
Lord  Kenton  that,  under  circumstances  substantially  the  same 
as  those  above  propounded,  the  prior  judgment  is  conclusive 
evidence.  This  doctrine  has  been  stated  as  clear  law  by  every 
text  writer  who  has  since  written  upon  the  subject,  and  has  been 
several  times  recognized  by  Judges,  but  has  never  been  the 
foundation  of  any  solemn  decision  ;  and  Mr.  Cowling  was  at  full 
[♦513]  liberty  *to  controvert  it.  He  begins,  very  properly,  by  pointing 
out  that  the  former  judgment  could  not  have  operated  as  an 
estoppel  in  Rex  v.  Si.  Pancrm  (2),  as  the  former  judgment,  there, 
was  upon  an  indictment  against  the  parish  of  Islington.  But 
Lord  Kbnyon  said  it  would  have  been  conclusive  evidence  agaiust 
the  parish  of  Islington  upon  another  indictment  against  that 
parish  for  not  repairing  the  same  part  of  the  same  road,  and 
would  have  precluded  the  defendants  from  contending  that  the  part  of 
the  road  mentioned  in  the  indictment  was  not  in  their  parish.  We  do 
not  find  that  this  doctrine  is  contradicted  by  any  of  the  authorities 
cited  by  Mr.  Cowling.  In  The  Duchess  of  Kingston's  case  (a) 
the  judgment  in  the  Ecclesiastical   Court  was  held  not  to    be 

(1)  21  L.  J.  M.  C.  60;  S.  C.  2  Den.  (3)  2  Sm.  L.  C.  424  [llthed.  731]; 
&  P.  C.  C.  419.                                             S.  a  20  How.  St.  Tr.  355. 

(2)  1  Peake,  N.  P.  0.  220. 
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conclusive  to  disprove  the  first  marriage,  because  it  was  only  Rbg. 
in  a  suit  for  jactitation  of  marriage,  and  therefore  not  final,  and  inhabi- 
because  it  had  been  fraudulently  obtained.  In  Rex  v.  Whitney  (1)  iLiuauTON 
this  question  did  not  arise;  and  it  can  hardly  be  considered  as 
afiiected  by  the  allusion  to  it  in  the  judgment  of  Lord  Dbnman 
respecting  the  structure  of  the  bridge.  Reg.  v.  Eardisland  (2)  only 
shows  that  the  judgment  upon  the  former  indictment  against 
the  parish  may  be  impeached  on  the  ground  of  fraud.  If  the 
defence  to  the  indictment  against  the  parish  had  been  coUusively 
conducted  by  the  inhabitants  of  a  particular  township  by  whom 
the  road  ought  to  have  been  repaired,  the  liability  of  the  whole 
parish  to  repair  the  road  ought  not  to  be  established  by  such 
a  judgment.  The  case  of  Retf.  v.  Denton  (3),  before  my  brother 
Cresswell,  is  entitled  to  no  ^weight ;  for,  although  evidence  is  said  [  *514  ] 
to  have  been  adduced  to  rebut  the  effect  of  a  former  judgment,  the 
point  of  estoppel  was  not  there  made.  On  principle,  Mr.  Cowling 
objects  to  this  judgment,  following  a  conviction,  being  conclusive 
against  the  parish  although  the  judgment  could  not  have  been 
evidence  for  the  parish,  had  there  been  an  acquittal.  This, 
however,  does  not  proceed  on  the  want  of  mutuality,  which  ought 
to  exist  with  respect  to  estoppels,  but  only  because  a  verdict  of 
Not  guilty  might  have  proceeded  on  the  ground  that  the  road 
was  not  out  of  repair ;  whereas  there  could  not  have  been  a  verdict 
of  Guilty  without  proof  and  finding  that  the  defendants  were 
bound  to  repair  the  road,  as  well  as  that  it  was  out  of  repair.  The 
liability  to  repair  being  in  issue,  and  being  found  by  verdict 
followed  by  a  judgment,  upon  a  subsequent  indictment  against 
the  same  parish  for  not  repairing  the  same  highway,  the  same 
question  of  liability  again  coming  in  issue, — according  to  the 
general  doctrine  of  estoppel,  after  the  former  judgment  has  been 
given  in  evidence  (no  fraud  being  imputed), — the  defendants  ought 
not  to  be  allowed  to  be  permitted  to  give  any  evidence  for  the 
purpose  of  disproving  their  liability.  Mr.  Cowling  has  called 
upon  us  to  respect  the  consciences  of  jurymen,  who  may  thus  be 
required  to  find  a  verdict  contrary  to  what  they  know  to  be  the 
fact :  but  the  oath  taken  by  a  juryman  is  to  find  a  true  verdict 
according  to  the  evidence:  now  the  former  judgment  is  allowed 
to  be  evidence;  and,  according  to  the  doctrine  of  estoppel,  no 
other   evidence  can  be  laid  before  them :    so  that    the   finding 

(1)  42  R.  E.  329  (3  Ad.  &  El.  69,  71).  (3)  Ante  p.  270,  note  (1). 

(2)  2  Camp.  494. 
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rbo,        according  to  the  judgment  is  a  true  verdict  in  exact  conformity 

iNHABN      ^^  '^^  ^*'^  ^^®y  ^*^®  taken.     In  Reg.  v.  Blakeniore{\),  ♦although 

TANTs  OF      tiiig  doctrine  was  not  the  ratio  decidendi,  at  least  four  of  the  Judges 

[  ♦SIS  J       expressed  their  entire  assent  to  it ;  and  the  only  doubt  that  existed 

was,  whether  the  former  judgment  could  operate  as  an  estoppel 

without  being  put  upon  the  record.     With  respect  to  the  general 

doctrine,  therefore,  we  are  all  against  Mr,  Cowling. 

But,  then,  he  objects  that  in  this  case  there  shall  be  no  estoppel, 
because  the  presentment  was  bad  on  the  face  of  il,  in  not  stating 
how  the  inhabitants  of  Haughton  were  bound  to  repair  the  high- 
way. We  think,  however,  that,  although  the  presentment  might 
have  been  held  bad  for  this  defect  on  demurrer,  or  in  arrest  of 
judgment,  or  on  a  writ  of  error,  the  defendants,  having  acquiesced 
in  the  judgment,  cannot  now  make  this  objection  to  it.  The 
presentment  apti}'  describes  the  road,  and  states  it  to  be  in  the 
township  of  Haughton,  and  avers  that  the  inhabitants  of  the  town- 
ship were  bound  to  repair  it ;  and  these  are  the  facts  which  are 
now  again  to  be  established.  Mr.  Cowling  next  objects  that  there 
was  no  evidence  of  the  fine  imposed  by  the  judgment  being  paid, 
as  there  was  in  Reg.  v.  Blakemore  (i).  Execution  of  the  judgment 
cannot  be  necessary  to  give  effect  to  it  as  an  estoppel,  if  it  was 
duly  pronounced.  The  non-payment  of  the  fine  might  have  been 
some  evidence  of  collusion ;  but,  where  no  fraud  is  imputed,  it  is 
wholly  immaterial. 

Lastly,  Mr.  Coaling  reUes  upon  the  two  Acts  of  Parliament, 
in  which  this  road  is  described  as  being  m  the  township  of  Denton. 
But  this  is  a  mere  recital  in  the  first  Act  of  Parliament,  which 
is  repealed  by  the  second.  At  most,  therefore,  it  may  be  con- 
sidered evidence  tliat  the  road  is  in  Denton;  but,  against  the 
[  *516  ]  *estoppel,  evidence  cannot  be  admitted.  Had  there  been  anything 
amounting  to  an  enactment  that  the  road  should  be  considered 
in  Deulon,  this  would  have  prevailed  over  the  estoppel :  but  a  mere 
recital  in  an  Act  of  Parliament,  either  of  fact  or  law,  is  not  con- 
clusive ;  and  we  are  at  liberty  to  consider  the  fact  or  the  law  to  be 
different  from  the  statement  in  the  recital. 

These  objections  being  overruled,  it  follows  that  the  judgment 
upon  the  presentment  was  conclusive  evidence  against  the  defen- 
dants, and  that  the  rule  must  be  absolute  to  enter  a  verdict  for 
the  Crown. 

RuU  absolute. 
(1)  21  L.  J.  M.  C.  60 ;  S.  C.  2  Den.  &  P.  0.  C.  410. 
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i7^ 


COE  V.  LAWRAXCE. 

(1  El  &  BL  516—521  ;  S.  C.  22  I^  J.  U.  B.  140:  17  Jur.  li:0. 

A  clerk  to  the  justices  of  a  borough,  who  is  employed  iit  t£.«r :  ^.r^  •' 
of  a  person  committed  by  such  justices,  is  not  liable  to  thie  p«:x.^;r  *A  I'** 
under  stat  5  &  G  Will.  IV.  c.  76,  s.  1U2. 

[See  now  Municipal  Corporations  Act,  I6ii'2  (-15  &  46  Vici.  c-  >'  .  s.  1  .'.*   ^     ^ 

—A,  cr 


TETLEY  V.  TAYLOIL 

(1  El.  &  BL  521—544  ;  S.  C.  21  L.  J.  a  B.  :>16 ;  17  J^ir.  ;  >". 
[Obsolete  bankruptcy.] 


I^;:, 


COOPER  AND  COOPER  r.  THORNTON. 

(1  EL  &  Bl.  544—552 ;  S.  C.  22  L.  J.  a  B.  145., 
[Obsolete  bankruptcy.] 


RICHARD   SILL   v.   THE  QUEEX,  ix   Ekeuiu 

(1  EL  &  BL  553-558;  8.  C.  22  L.  J.  M.  C.  41 ;  17  Jur.  Uj7. 
[Criminal  law  :  see  1  B.  H.  Preface  x.^ 


REG.   ^;.  NEWMAN  (1). 

1 1  El.  &  Bl.  558—582 ;  S.  C.  22  L.  J.  U.  B.  15*J ;  17  Jur.  61  n.^ 

Whei-e  a  j  ustiiication  is  pleaded,  under  stat.  6^7  Vict.  c.  ^.  n.  6,  to  on 

iudictment  for  a  defamatory  libei,  and  the  libel  coutaiiis  eeteml  *i^->:inct 

.    imputations,  and  the  plea  alleges  the  truth  of  adl  and  is  traTensed  geneniAly, 

if  the  evidence  fail  as  to  any  one  of  them  the  veidici  will  be  entered 

geuerally  against  the  defendant. 

Therefore,  where,  upon  the  trial  of  an  issue  upon  «i  ple.i  justiiyiij^  tiie 
whole  of  such  a  libel,  evidence  was  offered  in  support  of  soulo  only  of 
the  imputations,  and  the  jury  found  that  one  only  of  the  uupuiaUoiio  upou 
which  evidence  was  oilered  was  ]>i'oved,  the  verdict  was  eutA^ied  up  fur  tho 
Crown  on  that  issue  generally ;  and  the  Couut refused  to  gzuut  anew  tiial 
on  the  ground  that  the  huding  us  to  the  other  issues  upou  which  eviueuce 
was  oifered  was  against  the  weight  of  evidence. 

Where  the  defendant,  having  pleaded  such  a  plea,  is  convicted,  the  iJourt, 
in  apportioning  punishment,  looks  into  the  evidence  given  at  the  trial,  for 
the  purpose  of  considering  whether  the  guilt  of  the  defendant  is  aiggiavaied 
or  mitigated  by  the  plea  and  the  evidence. 

In  such  a  case  the  defendant  may,  in  mitigation  of  punishment,  show  by 
affidavit  that^  after  the  publication,  but  before  plea  pleaded,  information 
was  given  to  him  which,  if  true,  would  have  supported  an  allegation  in  the 
plea,  evidence  having  been  given,  at  the  trial,  to  account  for  the  non- 
production  of  proof,  but  no  evidence  in  support  of  the  allegation  itself. 

But,  where  a  document,  which  would  have  supported  the  plea,  has  beeu 

(I)  Cited,  h'UmUii  v.  DUlur  (1889)  23  Q.  B.  D.  38».  3U2,  58  L.  J.  Q.  B. 
^-4iJ.-— A.  C 


i5>;'. 

Jam.  •J'KIX. 
[^9  ] 


_    k 
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Kkq.  rejected  at  the  trial  for  want  of  authentication  by  the  place  of  cuttody  or 

r.  otherwise,  its  contents  are  not  admissible  in  confirmation  of  the  defendant's 

Newman.  q^jj  affidavit  that  such  a  document  was  communicated  to  him  before  plea 

pleaded. 

Criminal  information.  A  motion  was  made  in  this  case  in  la^t 
[  "4>6tf  J  Michaelmas  Term,  reported  *anie,  p.  129  :  but  it  is  necessary,  for 
the  parpose  of  the  discussion  and  decision  in  the  following  report,, 
to  give  the  record  more  fully.    The  information  charged  : 

That  John  Henry  Newman,  D.D.,  contriving  &c.  to  injure  and 
vilify  one  Giovanni  Giacinto  Achilii,  and  to  bring  him  into  con- 
tempt &c.,  heretofore,  to  wit  on  (&c.,  at  <&c.,  did  falsely  and 
maliciously  compose  and  publish,  and  cause  &c.,  a  certain  false^ 
scandalous,  <&c.  libel,  containing  (amongst  other  things)  divers 
false,  scandalous,  &c.  matters  and  things  of  and  concerning  the 
said  G.  G.  A.,  according  to  the  tenor  and  effect  following :  that  is- 
to  say: 

''  And  in  the  midst  of  outrages  such  as  these,  my  brothers  of  the 
Oratory,  wiping  its  mouth,  and  clasping  its  hands,  and  turning  up 
its  eyes,  it  trudges  to  the  Town  Hall  to  hear  Dr.  Achiili "  (meaning 
the  said  G.  G.  Achilii)  **  expose  the  Inquisition.  Ah,  Dr.  Achiili  "^ 
(meaning  G.  G.  A.):  ''!''  (meaning  the  said  J.  H.  Newman) 
**  might  have  spoken  of  him  "  (meaning  G.  G.  A.)  ''last  week,  had 
time  admitted  of  it.  The  Protestant  world  flocks  to  hear  him  " 
(meaning  G.  G.  A.)  '*  because  he  **  (meaning  G.  G.  A.)  ''  has 
something  to  tell  of  the  Catholic  Church.  He  "  (meaning  G.  G.  A.) 
''  has  a  something  to  tell,  it  is  true ;  he  "  (meaning  G.  G.  A.) ''  has 
a  scandal  to  reveal ;  he  "  (meaning  G.  G.  A.)  *'  has  an  argument 
to  exhibit ;  it  is  a  simple  one,  and  a  powerful  one,  as  far  as  it  goes ; 
and  it  is  one.  That  one  argument  is  himself  "  (meaning  G.  G.  A«)« 
'*  It  is  his  presence  **  (meaning  the  presence  of  G.  G.  A.)  "  which 
is  the  triumph  of  Protestants ;  it  is  the  sight  of  him "  (meaning 
G.  G.  A.)  ''  which  is  a  Catholic's  confusion.  It  is  indeed  our  great 
confusion  that  our  Holy  Mother  could  have  a  priest  like  him  " 
(meaning  G.  G.  A.) :  ''  he ''  (meaning  G.  G.  A.)  **  feels  the  force  of 
the  argument;  and  he'*  (meaning  G.  G.  A.)  ''shows  himself*' 
(meaning  G.  G.  A.)  "  to  the  multitude  that  is  gazing  on  him  " 
(meaning  G.  G.  A.).  "  Mothers  of  families,  he  "  (meaning G.  G.  A.) 
"  seems  to  say,  gentle  maidens,  innocent  children,  look  at  me  " 
(meaning  G.  G.  A.);  "for  1"  (meaning  G.  G.  A.)  "am  worth 
looking  at.  You  do  not  see  such  a  sight  every  day.  Can  any 
Church  live  over  the  imputation  of  such   a  production  as   1'* 
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(meaning  G.  G.  A.)  "  am."     (1.)  (i)  "  I "  (meaning  G.  G.  A.)         R«ck 
**  have  been  a  Catholic  and  an  infidel "   (he,  the  said  J.  H.  N.,     NimAw. 
thereby  then  meaning  that  the  G.  G.  A.  had  in  fact  been  a  Catholic 
and  an  infidel).     (2.)  "I"  (meaning  G.   G.   A.)    "have  been  a 
Roman  priest  and  a  hypocrite "  (J.  H.  N.  thereby  meaning  that 
G.  G.  A.  had  in  fact  been  a  Boman  priest  and  a  hypocrite).    (8.)  "  I 
have  been  a  profligate  under  a  cowl  "  (J.  H.  N.  thereby  meaning 
that  G.  G.  A.  had  been  in  fact  a  profligate).    *(4.)  "  I "  (meaning       [  •seo  ] 
G.  G.  A.)  "  am  that  father  Achilli  who,  as  early  as  1826,  was 
deprived  of  my  faculty  to  lecture  for  an  offence  which  my  superiors 
did  their  best  to  conceal "  (J.  H.  N.  thereby  meaning  that  G.  G.  A. 
had  had  a  faculty  to  lecture,  and  had  been  deprived  of  the  same 
for  an  offence  which  his,  G.  G.  A.'s,  superiors  did  their  best  to 
conceal).     (5.)  "  And  who,  in  1827,  had  already  earned  the  reputa- 
tion of  a  scandalous  friar  '*  (J.  H.  N.  thereby  meaning  that  G.  G.  A. 
had  in  fact  been  a  scandalous  friar).     (6.)  '*!'*  (meaning  G.  G.  A.) 
"  am  that  Achilli  who  in  the  diocese  of  Viterbo,  in  February,  1881, 
robbed  of  her  honour  a  young  woman  of  eighteen"   (J.  H.   N. 
thereby  meaning  that  G.  G.  A.  had  in  fact  robbed  of  her  honour  a 
young  woman  of  eighteen  years  of  age) :  (7.)  **  who  "   (meaning 
6.  G.  A.),  "in  September,  1888,  was  found  guilty  of  a  second  such 
crime  in  the  case  of  a  person  of  twenty-eight"   (J.  H.  N.  thereby 
meaning  that  G.  G.  A.  had  in  fact  been  found  guilty  of  robbing  of 
her  honour  another  woman  of  the  age  of  twenty-eight  years,  and 
had  in  fact  been  guilty  of  that  misconduct) :  (8.)  **  and  who " 
(meaning  G.  G.  A.)  "  perpetrated  a  third  in  July,  1884,  in  the 
case  of  another  aged  twenty-four  "  (J.  H.  N.  thereby  meaning  that 
6.  G.  A.  had  in  fact  robbed  of  her  honour  another  woman  of  the 
age  of  twenty.four  years).    (9.)  "  I "  (meaning  G.  G.  A.)  "  am  he 
who  "  (meaning  the  said  G.  G.  A.)  "  afterwards  was  found  guilty 
of    sins  similar  or  worse  in  other  towns  of  the  neighbourhood" 
(J.  H.  N.  thereby  then  meaning  that  the  said  G.  G.  A.  had  in  fact 
been  found  guilty  of  sins  similar  to,  or  worse  than,  the  said  alleged 
oflfences  of  robbing  the  said  women  of  their  honour,  and  had  in 
fact  been  guilty  of  such  sins).     (10.)  "I"  (meaning  G.   G.   A.) 
"am    that   son   of   St.  Dominic  who"   (meaning  G.  G.  A.)   "is 
known  to  have  repeated  the  offence  at  Capua  in  1834   or   1835, 
(11.)  and  at  Naples  again  in   1840,  in  the   case   of   a  child   of 

(1)  The  figures  inserted  in  the  copy  sages  were  referred  to,  according  to 
of  the  information  and  plea  were  not  the  figures,  by  the  Court  and  by  the 
in  the  record ;  bat  the  different  pas-      counsel  ou  each  side. 
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Rko.  fifteen "  (J.  H.  N.  thereby  meaning  that  G.  G.  A.  had  in  fact 
Nbwmak.  ^  Capua  robbed  of  her  honour  some  other  woman,  and  had  in 
fact  at  Naples  robbed  of  her  honour  some  female  child  of  fifteen 
years  of  age).  (12.)  '*!'*  (meaning  G.  G.  A.)  "am  he  who" 
(meaning  G.  G.  A.)  "  chose  the  sacristy  of  the  church  for  one  of 
these  crimes,  and  Good  Friday  for  another "  (J.  H.  N.  thereby 
meaning  that  G.  G.  A.  had  in  fact  robbed  one  of  the  said  female 
persons  of  her  honour  in  the  sacristy  of  a  church,  and  had  in  fact 
robbed  another  of  the  said  female  persons  of  her  honour  on  Good 
Friday).  (18.)  "Look  on  me"  (meaning  the  said  G.  G.  A.),  "ye 
mothers  of  England,  a  confessor  against  Popery  ;  for  ye  ne'er  may 
look  upon  my  like  again.  I  *'  (meaning  G.  G.  A.)  "  am  that  verit- 
able priest  who  "  (meaning  G.  G.  A.),  "after  all  this,  began  to 
speak  against,  not  only  the  Catholic  faith,  but  the  moral  law,  and 
perverted  others  by  my  teaching  "  (J.  H.  N.  thereby  meaning  that 
G.  G.  A.  had  in  fact  spoken,  not  only  against  the  Catholic  faith,  as 
aforesaid,  but  also  against  the  moral  law,  and  perverted  others  by 
his,  G.  G.  A.'s,  teaching).  (14.)  "I"  (meaning  G.  G.  A.)  "am  the 
cavaliere  Achilli  who"  (meaning  G.  G.  A.)  "then  went  to  Corfu, 
[  •561  ]  made  the  wife  of  a  tailor  *faithless  to  her  husband,  and  lived 
publicly  and  travelled  about  with  the  wife  of  a  chorus  singer " 
(J.  H.  N.  thereby  meaning  that  G.  G.  A.  had  in  fact  committed 
adultery  with  the  wife  of  a  tailor,  and  also  with  the  wife  of  a 
chorus  singer).  (15.)  "  I  "  (meaning  G.  G.  A.)  "  am  that  professor 
in  the  Protestant  College  at  Malta  who'*  (meaning  G.  G.  A.), 
"  with  two  others,  was  dismissed  from  my  post  for  offences  which 
the  authorities  cannot  get  themselves  to  describe  *'  (J.  H.  N. 
thereby  meaning  that  G.  G.  A.  had  been  dismissed  from  a  pro- 
fessorship in  a  Protestant  college  at  Malta  for  offences  which 
the  authorities  of  such  college  could  not  get  themselves  to  describe, 
and  had  in  fact  been  guilty  of  such  offences).  "  And  now  attend 
to  me "  (meaning  G.  G.  A.),  "  such  as  I "  (meaning  the  said 
G.  G.  A.)  "  am :  and  you  shall  see  what  you  shall  see  about  the 
barbarity  and  profligacy  of  the  Inquisitors  of  Rome."  (16.)  "  You '' 
(meaning  G.  G.  A.)  "speak  truly,  0  Achilli  "  (meaning  G.  G.  A.) : 
"and  we"  (meaning,  amongst  others,  J.  H.  N.)  "cannot  answer 
you"  (meaning  G.  G.  A.)  "a  word.  You"  (meaning  G.  G.  A.) 
"are  a  priest.  You"  (meaning  G.  G.  A.)  "have  been  a  friar. 
You  "  (meaning  G.  G.  A.)  "  are,  it  is  undeniable,  the  scandal  of 
Catholicism,  and  the  palmary  argument  of  Protestants  by  your 
extraordinary  depravity."     (17.)  "  You  "  (meaning  G.  G.  A.) "  have 
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been,  it  is  true,  a  profligate,  an  unbeliever  and  an  hypocrite."         Rkq. 

(18.)  "Not  many  years  passed  of  your"  (meaning  G.  G.  A.'s)     newman. 

"  conventual  life,  and  you  "  (meaning  G.  G.  A.)   "  were  never  in 

choir,  always  in  private  houses,  so  that  the  laity  observed  you  " 

(meaning  G.  G.  A.).     (19.)  "You"   (meaning  G.  G.  A.)  "were 

deprived  of  your  professorship.    We "  (meaning,  amongst  others, 

J.  H.  N.)  "  own  it.    You "  (meaning  G.  G.  A.)  "  were  prohibited 

from  preaching  and  hearing  confessions."     (20.)  "  You  "  (meaning 

G.  G.  A.)  "  were  obliged  to  give  hush  money  to  the  father  of  one 

of  your  victims,  as  we  "  (meaning,  amongst  others,  J.  H.  N.)  "  learn 

from  the  official  report  of  the  police  of  Viterbo."     (21.)  "You" 

(meaning  G.  G.  A.)  "  are  reported  in  an  official  document  of  the 

Neapolitan     police    to    be    known    for    habitual    incontinency." 

(22.)    "Your"   (meaning    G.  G.  A.'s)    "name   came   before    the 

civil  tribunal  of  Corfu  for  your"  (meaning   G.  G.  A.'s)    **  crime 

of  adultery."    (23.)  "You"  (meaning  G.  G.  A.)  "have  put   the 

crown  on  your  offences,  by,  as  long  as  you  could,  denying  them 

all.     You"  (meaning  G.  G.  A.)  "have   professed   to   seek   after 

truth,  when  you "  (meaning  G.  G.  A.)  "  were  ravening  after  sin. 

Yes!  you"  (meaning  G.  G.   A.)  "are  an  incontrovertible  proof 

that  priests  may  fall  and  friars  break  their  vows.     You  "  (meaning 

G.  G.  A.)  "  are  your  own  witness.     But,  while  you  need  not  go 

out  of  yourself  for  your  argument,  neither  are  you  able.     With 

you  the  argument  begins:  with  you  too  it  ends:  the  beginning 

and  the  ending  you  are,  both.    When  you"  (meaning  G.  G.  A.) 

"  have  shown  yourself,  you  have  done  your  worst  and  your  all. 

You  "  (meaning  G.  G.  A.)  "  are  your  best  argument  and  your  sole. 

Your  witness  against  others  is  utterly  invalidated  by  your  witness 

against  yourself.    You"  (meaning  G.  G.  A.)  *"  leave  your  sting  in       [  •562  ] 

the  wound.    You "  (meaning  G.  G.  A.)  "  cannot  lay  the  golden 

eggs ;  for  you  "  (meaning  G.  G.  A.)  "  are  already  dead."     Which 

said  false,  scandalous,  &c.  libel  the  said  J.  H.  Newman  did  then 

and  there  compose  and  publish,  to  the  great  damage,  &c.  of  the 

said  G.  G.  Achilli,  in  contempt  &c.,  against  the  peace  &c. 

Pleas.  1.    Not  guilty.    Issue  thereon. 

2.  (1.)  That,  before  the  said  composing  and  publishing  &c.,  to 
wit  on  1st  January,  1830,  "  and  on  divers  other  days  and  times 
before  and  after  that  time,  the  said  G.  G.  A.  had  been  and  was  an 
infidel,  to  wit  at  Westminster  in  the  county  of  Middlesex." 
(2.)  "  That,  before  the  said  composing  and  publishing  of  the  said 
alleged  libel,  to  wit  on  the  1st  day  of  January,  a.d.  1880,  and  on 
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ftKo.  divers  other  days  and  times  between  that  day  and  the  time  of  the 
Kbwman.  composing  and  publishing  of  the  said  alleged  libel,  to  wit  at  West- 
minster "  &c.,  •*  the  said  G.  G.  A.  was  a  priest  in  Holy  Orders 
conferred  upon  him  according  to  the  rites  and  ministration  of  the 
Church  of  Rome,  and  professed  himself  to  be  such  priest,  and 
undertook  to  exercise  and  perform,  and  did  exercise  and  perform, 
the  functions  and  duties  of  such  priest,  to  wit  at  Yiterbo,  and  at 
Capua,  and  at  Naples,  and  elsewhere  in  parts  beyond  the  seas,  to 
wit  at  Westminster  "  &c. :  *'  and,  whilst  the  said  G.  G.  A.  was,  and 
professed  himself  to  be,  such  priest,  and  undertook  to,  and  did, 
exercise  and  perform  the  said  functions  and  duties  as  aforesaid,  he, 
the  said  G.  G.  A.,  did  secretly  abandon  and  disbelieve  the  peculiar 
doctrines  of  the  Church  of  Rome,  to  wit  in  respect  of,  amongst 
other  things,  the  character  and  office  and  authority  of  the  priest- 
hood, the  prerogatives  and  authority  of  the  Bishop  and  See  of  Rome, 
and  the  nature  and  effects  of  the  Sacraments,  the  office  of,  and  the 
reverence  due  to,  the  Saints,  the  power  and  authority  of  the  Bishops, 
the  nature  and  efifect  of  indulgences :  and  that  he,  the  said  G.  G.  A., 
at  the  days  and  times  aforesaid,  though  outwardly  professing,  in 
his  said  priestly  character  and  functions,  to  observe  and  practice 
chastity  and  purity  of  life,  according  to  his  duty  in  that  behalf,  was 
privately  guilty  of  committing,  and  did  then  commit,  divers  acts  of 
fornication  and  impurity  in  this :  that  he,  the  said  G.  G.  A.,  com- 
mitted the  several  acts  of  fornication,  adultery  and  impurity 
hereinafter  mentioned,  whereby  the  maintenance  and  exercise  of 
the  said  priestly  character  and  functions  in  and  by  the  said  G.  G.  A. 
were  hypocritical ;  and  the  said  G.  G.  A.  was,  by  reason  thereof,  a 
hypocrite.''  (3.)  "  That,  before  the  said  composing"  &c.,  "to  wit 
on  the  1st  day  of  January,  a.d.  1826,  and  on  divers  other  days  and 
times  between  that  day  and  the  time  of  composing  "  &c.,  to  wit  at 
Westminster  "  &c.,  **  the  said  G.  G.  A.  had  been,  and  was,  a  pro- 
fligate under  a  cowl,  to  wit  in  this :  that  he,  the  said  G.  G.  A.,  was 
then  a  member  of  a  certain  Order,  to  wit  the  Order  of  St.  Dominie, 
or  Friars  Preachers,  in  the  said  Church  of  Rome,  and,  as  such,  had 
bound  himself  by  the  vows  of  chastity,  poverty  and  obedience;  and 
also,  as  such,  wore  a  certain  cowl  and  habit,  being  the  cowl  and 
habit  usually  worn  by  persons  members  of  the  said  Order:  and  that 
[  •663  ]  he,  the  *said  G.  G.  A.,  whilst  he  was  such  member  of  the  said  Order, 
and  wore  the  said  cowl  and  habit  as  aforesaid,  was  guilty  of  divers 
acts  of  profligacy  and  immoraUty,  to  wit  of  the  several  sins  of 
fornication  and   impurity   hereinafter  mentioned."     (4.)    "That, 
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before  the  said  composing  "  &c.,  ''  to  wit  on  the  Ist  day  of  Janaary,         Rbo. 
A.D.  1826,  the  said  6.  G.  A.  had  a  certain  faculty  or  authority  to     {^bwhak. 
lecture,  and  was  appointed  lecturer  in  parts  beyond  the  seas,  to 
wit  Yiterbo  in  Italy,  to  wit  at  Westminster  "  &c. :  ''  and,  after  the 
said  6.  G.  A.  had  been  so  appointed  lecturer,  and  whilst  he  had 
the  said  faculty  or  authority,  and  before  the  composing  "  &c., ''  to 
wit  on  the  day  and  year  last  aforesaid,  to  wit  at  Westminster  afore- 
said, he,  the  said  G.  G.  A.,  committed  a  certain  offence,  and  was 
guilty  of  certain  misconduct,  for  and  in  respect  of  which  he,  the 
said  G.  G.  A.,  was  then,  and  as  early  as  the  year  of  our  Lord  1826, 
deprived  of  his  said  faculty  or  authority  to  lecture,  to  wit  by  a 
certain  person  then  being  the  General  or  Superior  of  the  said  Order 
of  St.  Dominic  or  Friars  Preachers,  to  which  the  said  G.  G.  A.  then 
belonged,  to  wit  one  F.  Yelzi,  whose  Christian  or  first  name  is  to 
the  J.  H.  N.,  otherwise  than  as  aforesaid,  unknown:  but  which 
said  offence  and  misconduct  were  then  concealed  and  suppressed 
by  the  said  General  or  Superior,  and  were  and  are  unknown  to  the 
said  J.  H.  N.,  although  the  said  J.  H.  N.  has  used  due  diligence  to 
ascertain  the  same."     (5.)  "  That,  before  the  said  composing  "  &c., 
"  to  wit  on  the  1st  day  of  January,  a.d.  1826,  to  wit  at  Westminster  " 
&c.,  ''  the  said  G.  G.  A.  was  a  friar,  and  member  of  the  said  Order 
of  St.  Dominic  or  Friars  Preachers,  and  resided  in  a  convent  of 
that  Order,  to  wit  the  convent  of  Gradi,  in  parts  beyond  the  seas, 
at  Yiterbo  in  Italy  aforesaid:  and  that  it  was  the  duty  of  the  said 
G.  G.  A.,  as  such  friar  and  member  of  the  said  Order,  to  attend 
Divine  service  from  time  to  time  in  the  choir  of  the  church  of  the 
said  convent,  wherein  he  so  resided  as  aforesaid,  and  to  avoid 
leaving  the  said  convent,  unless  for  necessary  purposes  or  without 
the  permission  of  his  superiors  in  the  said  convent,  and  also  to 
avoid  frequent  intercourse  with  persons  not  belonging  to  such  Order, 
and  visits  to  or  at  the  houses  of  such  persons ;  but  the  said  G.  G.  A., 
before  the  composing  "  &c.,  *'  to  wit  on  the  day  and  year  last  afore- 
said, and  on  divers  other  days  and  times  between  that  day  and  the 
time   of  his  quitting  the  said  convent,  to  wit  at  Westminster*' 
<&c.,  "  neglected  to  perform  his  said  duty,  and  failed,  without  any 
sufficient  or  proper  excuse,  to  attend  Divine  service  in  the  choir  of 
the  said  church,  although  such  service  was  then,  from  time  to  time, 
duly  celebrated  in  the  said  church;   and  also,  on  divers  days  and 
times  before  the  composing"  &c.,  "to  wit  on  the  days  and  times 
last  aforesaid,  during  the  time  in  which  the  said  G.  G.  A.  so  resided 
ill  the  said  convent  of  Gradi  as  aforesaid,  he,  the  said  G.  G.  A.,  left 
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Rbo.        the  said  convent  for  other  than  necessary  purposes,  and  withont 
Nbwman.     the  permission  of  his  said  superiors  in  the  said  convent,  and  had 
frequent  intercourse  with  divers  persons  not  belonging  to  the  said 
Order,  whose  names  are  to  the  said  J.  H.  N.  as  yet  unknown  ;  and 
r  •fi64  ]      which  names  the  said  J.  H.  N.  has  not  *had  the  means  of  ascer- 
taining, although  he  has  used  due  diligence  to  ascertain  the  same ; 
and  visited  the  houses  of  those  persons,  to  wit  at  Yiterbo  aforesaid, 
and  thereby  neglected  and  violated  his  duty  as  such  friar  and 
member  of  the  said  Order  as  aforesaid,  to  wit  at  Westminster"  &c.; 
"  and  gave  general  and  public  scandal  by  such  his  neglect  and 
violation,  to  wit  at  Viterbo  aforesaid ;  and  was  there  then  generally 
and  commonly  reputed,  and  then  already,  to  wit  a.d.  1827,  earned 
the  reputation  of,  a  scandalous  friar,  to  wit  at  Westminster"  &c. 
(6.)  "That,  before  the  said   composing"    &c.,   "to  wit   on   the 
1st  day  of  February,  a.d.  1881,  at  a  place  beyond  the  seas,  situate 
in  the  diocese  of  Viterbo  in  Italy,  to  wit  at  Viterbo  aforesaid, 
to  wit  at  Westminster"  &e.,  "the  said  G.  G.  A.  did  debauch, 
seduce  and  carnally  know  a  certain  young  woman,  to  wit  one 
Elena  Valente,  then  being  chaste  and  unmarried,  and  being  of  the 
age,  to  wit,  of  eighteen  years,  and  did  then  and  there,  by  the  means 
in  that  behalf  aforesaid,  rob  her  of  her  honour."     (7.)  "  That  the 
said  G.  G.  A.,  before  the  said  composing"  &c.,  "to  wit  on  the  day 
and  year  last  aforesaid,  in  parts  beyond  the  seas,  to  wit  at  Viterbo 
aforesaid,  to  wit  at  Westminster"  &c.,  "did  debauch,  seduce  and 
carnally  know  a  certain  other  woman,  to  wit  one  Rosa  de  Alessandris, 
then  being  chaste  and  unmarried,  and  then  being  of  the  age,  to  wit, 
of  twenty-eight  years ;  and  then  and  there,  by  the  means  in  that 
behalf  aforesaid,  robbed  her  of  her  honour ;  and  afterwards,  and 
before  the  said  composing  and  publishing  of  the  said  alleged  libel, 
to  wit  on  the  1st  day  of  September,  a.i>.  1888,  at  Viterbo  aforesaid, 
to  wit  at  Westminster  "  &c.,  "the  said  G.  G.  A.  was  found  guilty 
of  having  so  debauched,  seduced  and  carnally  known  and  robbed  of 
her  honour  the  said  last-mentioned  woman,  to  wit  upon  due  enquiry 
and  examination  in  that  behalf  held  by  and  before  one  Bishop 
Pianetti,  then  being  the  Bishop  of  Viterbo,  and  having  lawful  juris- 
diction and  authority  in  that  behalf."     (8.)  "  That,  before  the  said 
composing  "  &c.,  "  to  wit  on  the  1st  day  of  July,  a.d.  1884,  in  parts 
beyond  the  seas,  to  wit  at  Viterbo  aforesaid,  to  wit  at  Westminster'* 
&c.,  "  the  said  G.  G.  A.  did  debauch,  seduce  and  carnally  know  a 
certain  other  woman,  then  being  chaste  and  unmarried,  and  being 
of  the  age,  to  wit,  of  twenty-four  years,  whose  name  is  to  the  said 
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J.  H.  N.  as  yet  unknown  ;  and  which  name  the  said  J.  H.  N.  has         Hro. 
not  had  the  means  of  ascertaining,  although  he  has  used  due     nrwman. 
diligence  lo  ascertain  the  same :  and  the  said  G.  6.  A.  did  then 
and  there,  by  the  means  in  that  behalf  aforesaid,  rob  the  same 
woman  of  her  honour."     (9.)  "That,  after  the  day  and  year  last 
mentioned,  and  before  the  said  composing "  &c«,  "  to  wit  on  the 
first  day  of  January,  a.d.   1885,  and   on  divers  other  days  and 
times,  whilst  the   said  G.  G.  A.  was  resident  at  Viterbo  afore- 
said, to  wit  in  the  year  last  aforesaid,  the  said  G.  G.  A.  did,  in  parts 
beyond   the  seas,  to  wit  at  Viterbo  aforesaid,  and   at  places  in 
the  neighbourhood  of  Viterbo  aforesaid,  to  wit  at  Monte  Fiasconi 
and  elsewhere  in  the  neighbourhood  of  that  place,   to  wit   at 
Westminster"  Ac.,  "commit  sins  similar  to,  or  worse  than,  the 
said  sins  and  offences  hereinbefore  mentioned :  to  wit  that  he,  the 
♦said  G.  G.  A.,  did  then  and  there  debauch,  seduce  and  carnally       C  *^*^  1 
know  and  rob  of  her  honour  a  certain  other  woman,  then  being 
chaste   and   unmarried,   to   wit   one  Vincenza  Guerra,   and  also 
a  certain  other  woman,  then  being  chaste  and  unmarried,  whose 
tisme  is  to  the  said  J.  H.  N.  as  yet  unknown,  and  which  name 
he,  the  said  J.  H.  N.,  has  not  yet  had  the  means  of  ascertaining, 
although  he  has  used  due  diligence  in  that  behalf  for  ascertaining 
the  same.     And  that  he,  the  said  G.  G.  A.,  was  afterwards,  in 
parts  beyond  the  seas,  to  wit  at  Bome,  and  in  and  before  a  certain 
Court  there  held,  to  wit  the  Court  of  the  Holy  Office  or  Inquisition, 
found  guilty  of  the  said  several  offences  of  debauching,  seducing 
and  carnally  knowing  the  said  several  women  hereinbefore  respec- 
tively above  mentioned,  the  said  Court  being  then  a  Court  having 
lawful  jurisdiction  and  authority  to  inquire  into,  and  to  hear  and 
determine,  the  matters  relating  to  the  same  offences.     (10.)  ''That, 
before  the  said  composing"   &c.,  "on   the   Ist  day  of  January, 
A.P.  1835,  the  said  G.  G.  A.,  being  then  a  friar  and  member  of  the 
said  Order  of  St.  Dominic  or  Friars  Preachers,  in  parts  beyond 
the   seas,  to  wit  at  Capua,  to  wit   at  Westminster"   &c.,   "did 
debauch,  seduce  and  carnally  know  a  certain  other  woman  then 
being  chaste  and  unmarried,  whose  name  is  to  the  said  J.  H.  N.  as 
yet  unknown,  and  which  name  the  said  J.  H.  N.  has  not  been  able 
to  ascertain,  although  he  has  used  due  diligence  in  endeavouring 
to  ascertain  the  same;   and  then  and  there,   by  the   means  in 
that  behalf  aforesaid,  robbed  the  same  woman  of  her  honour." 
(11.)  "And  afterwards,  and  before  the  said  composing"  &c.,  "to 
wit  on  the  Ist  day  of  January,  a.d.  1840,  in  parts  beyond  the  seas, 
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Rbg.  composing  "  &c.,  **  to  wit  on  the  3rd  day  of  July,  a.d.  1813,  to  wit 
Nbwman.  at  WestminBter  "  &c.,  '*  the  name  of  the  said  G.  G.  A.  came  before 
the  civil  tribunal  at  Corfu  aforesaid,  for  and  in  respect  of  the  said 
crime  of  adultery,  that  is  to  say,  that  the  said  Nicolo  Garamone 
did,  at  Corfu  aforesaid,  by  one  Antonio  Capello,  his  advocate  in 
that  behalf,  present  to  the  civil  tribunal  of  the  first  instance  there 
sitting  a  petition  in  writing,  whereby  the  said  Nicolo  Garamone 
prayed  that  a  certain  other  petition,  before  then  presented  to  the 
said  tribunal  by  the  said  Marianna  Crissaffi,  his  wife,  and  praying 
for  alimony  to  be  by  the  said  Nicolo  Garamone  paid  to  the  said 
Marianna  his  wife,  should  be  rejected  as  unfounded  and  untenable, 
[  •669  ]  on  divers  grounds  therein  enumerated,  and,  ♦amongst  other  things, 
the  said  Nicolo  Garamone  did,  in  and  by  his  said  petition,  allege 
that  the  said  Marianna  had  been  unfaithful  to  her  conjugal  duty 
by  reason  of  the  said  crime  of  adultery  so  committed  by  the  said 
G.  G.  Achilli  as  aforesaid,  and  did  therein  and  thereby  propose 
to  prove  the  same  by  sufficient  and  lawful  witnesses  in  that  behalf.'* 
(23.)  "  That,  before  the  composing  "  &c.,  "  to  wit  on  the  Ist  day 
of  January,  a.d.  1850,  and  on  divers  other  days  and  times,  to  wit 
at  Westminster"  &c.,  "he,  the  said  G.  G.  A.,  although  knowing 
himself  to  have  been  guilty  of  the  several  offences  aforesaid,  did 
deny  them  and  all  of  them,  and  declare  that  he  was  not  guilty 
thereof,  and  that  he,  the  said  G.  G.  A.,  at  the  said  times  when 
he  committed  the  said  several  offences  as  aforesaid,  and  thereby 
was  in  fact  ravening  after  sin,  did  profess  and  pretend  to  l>e 
seeking  after  truth ;  and  that,  by  reason  of  the  said  several  offences 
so  committed  by  him  as  aforesaid,  he,  the  said  G.  G.  A.,  was  and 
is  a  proof  that  priests  may  fall  and  friars  break  their  vows ;  and 
that,  by  reason  and  in  consequence  of  his  said  offences,  he,  the  said 
G.  G.  A.,  was  and  is  unfit  and  unworthy  to  be  believed  and 
credited  in  respect  of  the  charges  and  allegations  by  him  made 
against  the  doctrines  and  discipline  of  the  Church  of  Rome,  and 
the  persons  professing  or  adhering  to  the  same,  to  wit  at  West- 
minster*' &c.  ^'And  so  the  said  J.  H.  N.  says  that  the  said 
alleged  libel  consists  of  allegations  true  in  substance  and  in  fact, 
and  of  fair,  just  and  reasonable  comments  thereon.  And  the  said 
J.  H.  N.  further  says  that,  at  the  said  time  of  the  said  com- 
posing "  &c.,  "  to  wit  at  Westminster  "  &c.,  "it  was  for  the  public 
benefit  that  the  matters  in  the  said  alleged  libel  contained,  and 
therein  charged  against  the  said  G.  G.  A.,  should  be  published : 
because  he  says  "  &c.     The  plea  then  alleged,  in  substance,  that 


TOL.  xciii.]     1868.     Q.  B.     1  EL.  &  BL.  569—670.  289 

pablic  discuBBioDS  had  been  held  in  England  on  matters  of  con-  Reo. 
troversy  between  the  Churches  of  England  and  Eome,  "with  KEWMiN. 
respect  to  which  it  was  of  public  importance,  and  for  the  public 
benefit,  that  the  truth  should  be  known : "  and,  inasmuch  as 
6.  G.  A.  took  a  prominent  part  in  these  discussions,  and  his 
opinion  and  testimony  was  by  many  appealed  to  and  relied  on 
as  those  of  a  person  of  character  and  respectability,  it  was 
necessary,  for  tlie  purposes  of  more  eflfectnally  examining  and 
ascertaining  the  truth,  that  the  matters  contained  in  the  alleged 
libel  should  be  known  in  order  that  it  might  appear  that  his  opinion 
and  testimony  were  not  deserving  of  credit,  by  reason  of  his  mis- 
conduct in  respect  of  the  matters  charged  against  him.  That 
he  had  endeavoured,  by  public  teaching,  to  excite  bad  feeling 
against  the  persons  professing  the  Roman  Catholic  religion ;  and 
it  became  important  and  conducive  to  diminishing  such  bad  feeling 
that  the  matters  charged  should  be  known.  That  he  had  repre- 
sented, both  in  public  and  private,  that  he  was  innocent  of  the 
crimes  and  misconduct  so  committed  by  him,  and  was  injured 
by  the  foreign  ecclesiastical  authorities  in  respect  to  those  matters, 
and  had  been  persecuted  by  the  Roman  Catholic  Church,  and  was 
a  martyr,  on  account  of  his  religious  opinions ;  and  that  he  was 
endeavouring,  and  was  likely,  to  obtain  credit  and  assistance  from 
•her  Majesty's  subjects  by  reason  of  their  being  ignorant  of  his  mis-  [  *b70  ] 
conduct :  and  it  was  of  public  importance  and  for  the  public  benefit 
that  his  misconduct  should  be  known.  "  And  so  the  said  J.  H.  N. 
says  that  he  composed  and  published  the  said  alleged  libel,  as  in 
the  said  information  mentioned,  as  he  lawfully  "  &c.  Verification. 
Replication.  That  the  said  J.  H.  N.,  of  his  own  wrong,  and 
without  the  cause  in  the  said  second  plea  alleged,  composed  &c. 
Conclusion  to  the  country. 
Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  Middlesex 
sittings  after  last  Trinity  Term,  the  publication  of  the  libel  was 
proved  on  the  part  of  the  prosecution.  On  the  part  of  the  defen- 
dant no  evidence  was  offered  on  the  first  issue :  but  evidence  was 
offered  in  support  of  several  of  the  imputations  (including  that 
marked  19),  contained  in  the  second  plea :  but  as  to  some  of  the 
imputations  (more  particularly  specified  in  the  judgment  of  the 
Court)  no  evidence  was  offered  for  the  defence.  In  reply,  evidence 
was  given  in  answer  to  some  of  the  imputations ;  and  Dr.  Achilli, 
who  was  examined,  denied  the  truth  of  each,  as  far  as  the  facts 
H.a. — VOL.  xaii.  19 
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Rsa.        were  within  his  knowledge  (1).      Iti  was    admitted   that,   if  the 

KkEWH AMk     imputations  were  true>  the  publication  was  for  the  pubUc  benefit 

The  jury  found  that  the  charge  numbered  19  was  proved,  but  that 

no  other  charge  was  proved.    The  Lord  Chief  Justice  then  directed 

a  verdict  to  be  entered  generally  for  the  Crown  on  both  issues, 

adding  that  he  should  report  the  finding  of  the  jury  to  the  Court 

In  last  Michaelmas  Term,  Sir  A.  J.  E.  Cockbimi  obtained  a  rale 

t  •671  ]       nisi  for  a  new  trial,  on  the  ground  (2)  *that  the  verdict  was  against 

the  weight  of  evidence.    In  this  Term  (3), 

Sir  F.  Thesiger,  Sir  F.  Kelly  and  T.  F.  Ellis  showed  cause  : 

It  is  not  suggested  that  there  was  evidence  upon  which  the  jury 
could  have  found  that  all  the  charges  were  proved ;  the  justifica- 
tion therefore  fails  ;  and  the  verdict  must  stand  for  the  Crown,  as 
it  must  have  done  even  had  the  jury  found  in  the  defendant's 
favour  as  to  all  the  charges  on  which  evidence  was  offered  for  the 
defence.    There  can  be  a  new  trial  only  where  ground  is  shown 
for  believing  that  the  issue  ought  to  have  been  otherwise  found. 
The  Court  may  in  the  present  case  examine  the  evidence  in  order 
**  to  consider  whether  the  guilt  of  the  defendant  is  aggravated  or 
mitigated  by  the  said  plea,  and  by  the  evidence  given  to  prove  or 
to  disprove  the  same ;  "  stat.  6  &  7  Vict.  c.  96,  s.  6  ;  but  the  finding 
of  the  jury  is  immaterial  for  this.     If  no  evidence  had  been  offered 
in  reply,  the  prosecutor  might  have  claimed  the  verdict,  admitting 
the  truth  of  the  imputations  as  to  which  evidence  was  offered : 
and  then  the  only  question  for  the  Court  would  have  been,  how  far 
the  guilt  of  publishing  charges  which  could  not  be  supported   was 
mitigated  by  the  defendant  having  published  other  charges  which 
were  true.     But,  further,  the  findings  were  right,  upon  the  evidence. 
(The  argument  as  to  this  is  omitted.) 

Sir  A.   J.   E.   Cockburn,   Attorney-General,   Wilkins,  Serjt., 
Bramwcll,  Joseph  Addison  and  Badeley,  contra  : 

[  •S72  ]  If  the  argument  on  the  other  side  be  correct,  *the  prosecutor  was 

bound  to  take  the  course  supposed :  he  should  have  claimed   the 
verdict  without  going  to  the  jury.     He  cannot  be  permitted  to  ask 

(1)  He  stated  that  the  judgment  of      p.  129. 

the  Inquisition,  of  which  evidence  was  (3)  The  case  was  argued  on  January 

given  at  the  trial,  had  never  been  com-  20th,  2l8t  and    22nd.     Before    Xiord 

mimicated  to  him.  Campbell,  Oh,  J.,  Coleridge,  Wight- 

(2)  Por  a  point  as  to  which  the  rule  man  and  Erie,  J  J.' 
was  refused,  see  Jteg.  v.  Ntwrnniiy  ante. 
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the  jar  J  for  a  verdict,  and  tliea  insist  on  retaining  it,  whether  kbo. 
right  or  wrong,  on  the  ground  that  it  is  immaterial  what  the  nbwman-. 
findings  are.  The  plea  and  the  issue  should  he  laken  di^tri- 
butively:  the  defendant  is  entitled  to  have  the  parts  which  are 
found  for  him  entered  on  the  pontea ;  and,  that  being  so,  he  is 
entitled  to  a  new  trial  if  any  of  the  findings  cannot  he  supported. 
The  least  that  can  be  said  of  the  verdict  is  that  it  will  to  some 
extent  assist  the  discretion  of  the  Court  in  apportioning  the  punish- 
ment. If  so,  and  the  verdict  is  erroneous,  it  ought  not  to  stand. 
(The  argument  as  to  the  weight  of  evidence  is  omitted.) 

Cur.  adv.  vult. 

Lord  Campbell,  Ch.  J.  now  delivered  the  judgment  of  the  Coubt: 

We  are  of  opinion  that  in  this  case  the  rule  for  a  new  trial  ought 
to  be  discharged.  The  defendant  has  pleaded  two  pleas  to  the 
information:  and  we  think  that  on  both  pleas  the  verdict  must 
stand  for  the  prosecutor. 

The  defendant  having  admitted  the  publication  of  the  libel,  and 
that  it  contains  defamatory  charges  against  the  prosecutor,  there 
is  no  defence  under  the  plea  of  Not  guilty. 

The  application  to  the  Court  rests  upon  the  finding  of  the  jury 
respecting  the  2nd  plea,  which  alleges  the  truth  of  the  matters 
charged  in  the  libel  against  the  prosecutor,  and  that  it  was  for  the 
public  benefit  that  the  said  matters  charged  should  be  published. 
This  plea  is  framed  upon  the  recent  statute,  6  <&  7  Yict.  c.  96, 
*8.  6.  Before  that  enactment,  the  truth  of  the  charges  contained  [  *d73  J 
in  a  libel  was  no  defence  to  an  indictment  or  criminal  information 
for  publishing  it.  The  truth  could  not  be  given  in  evidence  under 
a  plea  of  Not  guilty  ;  and  no  special  justification  on  the  ground  of 
truth  could  be  pleaded.  It  was  even  said  that  ''  the  greater  the 
truth  the  greater  the  libel.*'  The  Legislature,  thinking  that  such  a 
maxim  misapplied  brought  discredit  on  the  administration  of 
justice,  and  that,  under  certain  guards  and  modifications,  the 
truth  of  the  charges  might  advantageously  be  inquired  into,  and 
might  be  permitted  to  constitute  a  complete  defence,  passed  the 
statute  referred  to.  But  this  statute  provides  that,  ''  to  entitle  the 
defendant  to  give  evidence  of  the  truth  of  such  matters  charged  as 
a  defence  to  such  indictment  or  information  it  shall  be  necessary 
for  the  defendant,  in  pleading  to  the  said  indictment  or  information, 
to  allege  the  truth  of  the  said  matters  charged,"  !'  and  further  to 
allege   that   it  was  for  the  public  benefit  that  the   said   matters 

19—2 
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Keg.        charged  should  be  published ;  "  "  to  which  plea  the  prosecutor  shall 
Nbw^mau.     ^  ^^  liberty  to  reply  generally,  denying  the  whole    thereof." 
Thus  it  is  quite  clear  that,  when  the  prosecutor  has   replied,  to 
such  a  plea,  that  the  defendant   wrongfully  published   the   libel 
without  the  cause  alleged,  and  issue  has  been  joined   upon   this 
replication,  the  prosecutor   is   entitled   to    a  verdict   unless    the 
defendant  proves,  to  the  satisfaction  of  the  jury,  the  truth  of  all 
the  material  allegations  iu  the  plea.    The  only  function  allotted 
to  the  jury  is  to  say  whether  the  whole  plea  is  proved  or   not. 
If  they  find  that  it  is,  the  defendant  is  acquitted.     If  they  think 
that  it  is  not,  they  are  to  declare  that  the  defendant  wrongfully 
published  the  libel  without  the  cause  alleged;  and  he  is  convicted. 
[  •574  ]       The  jury  are  *then  fancti  officio ;  and  the  Legislature  did  not  con- 
template that  any  question  would  be  put  to  them  as  to  how  much  of 
the  plea  was  proved,  if  the  whole  was  not  proved ;  for,  without- 
proof  of  the  whole,  a  conviction  must  take  place,  to  be  followed  by 
a  sentence.    Nevertheless,  the  Legislature  wisely  thought  that,, 
although  under  such  circumstances  sentence  must  be  passed,  the 
just  measure  of  punishment  may   materially  depend  upon   the 
unsuccessful  plea  of  justification  and  the  evidence  given  under  it« 
In  some  cases,  the  defendant  may  maliciously  plead  such  a  plea, 
when  he  has  no  substantial  evidence  to  support  it ;  or  he  may  try 
to  support  it  by  false  evidence.    On  the  other  hand,  he  may  have 
had  reasonable  ground  for  believing  that  he  could  prove  the  whole 
of  it ;  and  he  may  have  adduced  sincere  witnesses  to  substantiate 
a  part  of  it,  while  without  default  of  his  own  a  material  part  of  it 
is  not  substantiated  by  legal  proof.    Where  there  has  been  a  con- 
viction after  a  plea  of  justification,  what  course  is  to  be  followed,  so 
that  justice  may  be  done,  and  a  due  measure  of  punishment  meted 
out  according  to  the  real  guilt  of  the  defendant  ?    It  is  quite  clear 
that  the  Legislature  refers  every  thing  to  the  Court  alone  after  the 
iindiug  of  the  jury  upon  the  question,  whether  the  whole  plea  is 
proved ;  for  it  has  enacted  ''  that  if  after  such  plea  the  defendant 
shall  be  convicted  on  such  indictment  or  information  it  shall  be  com« 
petent  to  the  Court,  in  pronouncing  sentence,  to  consider  whether 
the  guilt  of  the  defendant  is  aggravated  or  mitigated  by  the  said 
plea,  and  by  the  evidence  given  to  prove  or  to  disprove  the  same/' 

Such  being  the  existing  law  upon  the  subject,  let  us  apply  it  ta 

the  present  case.     The  defendant's  plea  of  justification  comphea 

[  •676], .    fully  with  the  conditions  of  the  ^statute ;  for  it  alleges  the  truth  of 

all  the  criminatory  matters  charged  in  the  libel  (amounting   te 
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twenty-three  distinct  charges),  and  further  alleges  that  it  was  for  REa. 
the  public  benefit  that  all  the  said  matters  charged  should  be  Nbwuak. 
published.  The  prosecutor  replied,  denying  the  whole  of  the  plea ; 
and  thereupon  a  single  issue  was  joined.  After  much  evidence  had 
been  given  on  both  sides,  the  jury  expressed  an  opinion  that  only 
one  of  the  charges  mentioned  in  the  plea  was  proved  to  their 
satisfaction ;  and,  as  to  the  issue  joined  on  this  plea,  the  verdict 
was  accordingly  entered  for  the  prosecutor. 

The  counsel  for  the  defendant,  in  arguing  the  rule  for  a  new 
trial,  hardly  found  any  fault  with  the  opinion  expressed  by  the 
jary  as  to  a  considerable  number  of  the  charges  mentioned  in  the 
plea,  several  of  these  being  of  a  very  grave  nature :  such  as  the 
7th,  that  the  prosecutor  did  at  Viterbo  '*  debauch,  seduce  and 
carnally  know  *'  "  Rosa  de  Alessandris,  then  being  chaste  and 
unmarried,"  "  and  then  and  there  "  "  robbed  her  of  her  honour  "  ; 
and  that  he  "  was  found  guilty  of  having  so  debauched,  seduced 
and  carnally  known "  her,  and  robbed  her  of  her  honour,  before 
Bishop  Pianetti,  the  Bishop  of  Viterbo.  So  the  8th  charge,  that 
the  prosecutor  "  did  debauch,  seduce  and  carnally  know  a  certain 
other  woman,  then  being  chaste  and  unmarried,"  whose  name  the 
defendant  was  unable  to  ascertain  ;  and  that  he  also  robbed  this 
woman  of  her  honour.  So  the  9th  charge,  that  the  prosecutor, 
**  at  Monte  Fiasconi  and  elsewhere  in  the  neighbourhood  of  that 
place,"  did  "commit  sins  similar  to,  or  worse  than,  the  said  sins 
and  offences  hereinbefore  mentioned."  So  the  10th  charge,  that 
the  prosecutor,  "  being  then  a  friar  and  member  of  the  Order  of 
St  Dominic,"  "at  Capua,"  '*did  debauch,  seduce  and  *carnally  [♦576] 
know  a  certain  other  woman  then  being  chaste  and  unmarried," 
whose  name  is  unknown  to  the  defendant,  and  robbed  her  of 
her  honour.  So  also  in  the  15th  charge,  that  the  prosecutor 
had  been  dismissed  from  the  college  at  Malta  (among  other  things) 
for  offences  which  the  authorities  were  ''unwilling  to  state  or 
describe,  and  which  tliey  have  hitherto  forborne  to  state  or 
describe,  and  cannot  get  themselves  to  describe  specLQcally."  So 
the  20th  charge,  that,  after  the  prosecutor  had  so  debauched  and 
carnally  known  and  robbed  of  her  honour  the  said  Eosa  de  Alessan- 
dris, he  "was  obliged  to  give  a  large  sum  of  money"  "to  the 
father  of  the  said  last  mentioned  young  woman  as  hush  money, 
and  by  way  of  compensation  for  the  injury,  damage  and  loss  of 
services  to  the  said  father,"  and  that,  by  the  reports  and  documents 
of  the  police  at  Viterbo,  it  was  declared  that  the  prosecutor  "  had 
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Req.         so  given  the  said  money  as  such  hush  money."    So  the  21st  charge, 

Nkwman.     "  ^^^^^  ^^  *^^  ^y  ^  certain  oflGcial  document  or  report  of  the  oflSeers 

of  police  at  Naples  in  Italy,  and  being  amongst  the  archives  and 

documents  of  the  said   Neapolitan  police,"  the  prosecutor  "  was 

reported  and  declared  to  be  known  for  habitual  incontinency." 

In  support  of  some  of  these  charges  no  evidence  whatever  was 
offered  ;  and  the  jury  were  clearly  justified  in  finding  that  they  were 
not  established.  There  is  no  affidavit  or  suggestion  that  any  further 
evidence  could  be  given  in  support  of  them  ;  and  it  is  admitted  that, 
if  a  new  trial  were  granted,  the  verdict  of  the  jury  must  still  be  that 
the  defendant  published  the  libel  without  the  cause  alleged  by  him 
in  his  plea  of  justification :  so  that,  being  again  convicted,  he 
must  again  be  brought  up  to  receive  the  sentence  of  the  Court. 
r  •577  ]  The  defendant's  counsel  confine  their  complaint  of  *the  opinion 

expressed  by  the  jury  to  some  of  the  charges  against  the  prosecutor. 
These  are  certainly  of  a  very  heinous  character :  particularly  the 
6th,  for  the  seduction  of  Elena  Valente  at  Viterbo;  the  11th,  for 
the  seduction  of  Maria  Principe  at  Naples;  the  14th,  for  adultery 
with  the  wife  of  Garamone,  and  the  wife  of  Coriboni  at  Corfu  ;  and 
the  16th  charge,  for  illicit  intercourse  with  Harriett  Harris,  Jane 
Legg,  Sarah  Wood  and  Catherine  Gorman  in  England.  It  has 
been  very  powerfully  argued  that,  with  respect  to  all  these  cases, 
the  jury  were  wrong  in  saying  that  the  charges  were  not  proved, 
and  that  another  jury  would  come  to  a  dififerent  conclusion. 

Even  if  we  should  be  of  opinion  that,  w^ith  respect  to  any  one 
or  to  all  of  these  charges,  the  evidence  greatly  preponderated  against 
the  prosecutor,  we  conceive  that  we  could  not  with  propriety   set 
the  verdict  aside  and  grant  a  new  trial.     The  only  argument  used 
at  the  Bar  which  would  lead  to  a  different  conclusion  was,  that  the 
plea  may  be  considered  distributive,  and  that  the  jury  were  entitled 
to  find  a  verdict  to  be  entered  on  the  record  for  the  defendant  on 
any  part  of  the  libel,  covered  by  a  corresponding  part  of  the  justi- 
fication, which  they  find  to  be  proved.     But  this  argument  proceeds 
on  a  fallacious  assumption.     It  has  uniformly  been  held  that,  even 
in  a  civil  action  for  a  libel,  the  plea  of  justification  is  one   and 
entire.     It  raises  only  one  issue ;    and,  unless  the  whole  plea  is 
proved,  that  issue  must  be  found  for  the  plaintiff.     Some  difference 
of  opinion  has  prevailed  as  to  how  far  a  partial  proof  of  the  justi- 
fication ought  to  operate  in  reduction  of  damages  :  but  all  authorities 
agree  that  there  can  be  no  partial  finding  for  the  defendant  on ^ the 
ground  that  the  justification  is  partially  established.     In  a  criminal 
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prosecution  for  a  libel,  had  *liberty  been  given  by  the  Legislature  Bbo. 
to  plead  the  truth  as  a  defence,  without  any  special  direction  as  to  nbw'man 
the  proceedings  in  case  the  whole  plea  is  not  proved,  the  jury  [  'STS  ] 
could  have  had  no  right  to  find  that  a  part  of  the  justification  is 
proved ;  for  there  are  no  damages  to  be  assessed,  and  the  sentence 
to  be  pronounced  rests  exclusively  with  the  Court.  But  all  doubt 
upon  the  subject  is  removed  by  the  express  enactment  that, 
wherever  there  is  a  conviction  after  a  plea  of  justification,  "  the 
Court,  in  pronouncing  sentence,"  shall  **  consider  whether  the  guilt 
of  the  defendant  is  aggravated  or  mitigated  by  the  said  plea,  and 
by  the  evidence  given  to  prove  or  to  disprove  the  same."  The 
Court  is  to  consider  the  evidence  on  the  one  side  and  on  the  other, 
and  to  form  their  own  conclusion  whether  it  aggravates  or  mitigates 
the  guilt  of  the  defendant.  By  that  conclusion  the  sentence  is  to 
be  regulated,  and  not  by  any  declaration  of  the  jury  as  to  the 
credit  which  they  think  ought  to  be  given  to  the  witnesses  examined. 
It  is  quite  clear  that  the  opinion  expressed  by  the  jury  on  any 
particular  parts  of  the  plea  (the  whole  not  being  proved)  could 
not  be  entered  on  the  record.  It  might  be  reported  by  the  Judge, 
who  presides  at  the  trial,  to  the  Court  by  whom  the  sentence  is  to 
be  pronounced:  but  still  the  Judges,  in  deliberating  upon  the 
sentence,  are  bound  to  form  their  own  opinion  upon  the  evidence  : 
and,  as  they  think  that  it  aggravates  or  mitigates  the  guilt  of  the 
defendant,  they  are  to  apportion  the  punishment  accordingly.  The 
evidence,  as  it  appears  on  the  notes  of  the  Judge  who  presided  at 
the  trial,  comes  in  place  of  the  production  of  affidavits  in  aggrava- 
tion or  mitigation  of  punishment  when  sentence  is  to  be  pronounced. 
It  may  often  be  more  satisfactory  than  such  *affi davits ;  as  the  [•btq] 
witnesses  by  whom  it  was  given  were  examined  viva  voce  and  were 
subject  to  cross-examination. 

Under  these  circumstances,  how  can  we  set  aside  the  verdict  and 
grant  a  new  trial  ?  This  course  is  to  be  adopted  only  where  some 
issue  has  been  improperly  found,  and  a  different  verdict  may  be 
expected.  But  here  it  is  admitted  that  the  issue  has  been  properly 
found,  and  that  the  jury  must  again  find  that  the  defendant  wrong- 
fully published  the  libel  without  the  cause  or  justification  which  he 
has  alleged  in  his  plea.  Again  the  defendant  must  come  before  us  for 
sentence ;  and  the  evidence  to  be  considered  by  us  in  measuring  out 
the  punishment  would  (as  far  as  we  know)  be  in  no  respect  different 
from  that  given  upon  the  trial  which  has  already  taken  place. 

For  these  reasons,  a  new  trial  must  be  refused  and  sentence  must 
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Rko.  be  pronounced.  But,  pronouncing  sentence,  we  shall,  in  the  dis- 
Nkwmak.  charge  of  our  sacred  duty,  consider  whether  the  guilt  of  the  defen- 
dant is  aggravated  or  mitigated  by  the  plea  and  the  evidence  given 
to  prove  and  to  disprove  it.  In  this  manner  we  conceive  that  the 
intentions  of  the  Legislature  will  be  strictly  fulfilled,  and  the  ends 
of  justice  will  be  fully  answered,  ^^  discharged. 

On    a    subsequent    day    in    this    Term    (January    81st),    the 
defendant  was  brought  up  for  judgment.    He  produced  affidavits 
in  mitigation  of    punishment:   among   others,  one    by    himself, 
in  which   he   deposed   that  he,  before  and  at  the  time  of  the 
publication,  and  at  the  time  of   pleading,  believed  in  the  truth 
of  the  charges  against  Achilli  contained  in  the  libel  and  plea. 
[*580]       He  also  deposed   that,  *after   the  publication  of  the  libel,  and 
before  the  pleading  of  the  pleas,  he  received  from  Yiterbo  in  Italy 
an  affidavit,  made  by  Rosa  de  Alessandris  (the  person  named  in 
the  part  of  the  second  plea  relating  to  the  7th,  18th,  and  20th 
charges),  to  the  effect  that  she  had  been  seduced  by  Achilli,  when  she 
was  of  the  age  of  sixteen,  and  that  he  had,  before  and  at  the  time 
of  the  seduction,  attempted  to  weaken  her  religious  belief  as  to 
the  sin  of  fornication,  and  as  to  the  future  punishment  of  such  sin. 
No  evidence  in  support  of  this  part  of  the  plea  had  been  offered 
at  the  trial ;  but  the  defendant  then  produced  evidence  with  a  view 
to  account  for  the  absence  of  Bosa  de  Alessandris,  on  the  ground 
of  sickness.     Achilli,  in  his  evidence  in  reply,  at  the  trial,  swore 
that  he  had  never  been  acquainted  with  or  heard  of  any  person  of 
the  name,  except  a  lady,  his  relation,  some  years  older  than  himself, 
and  then  a  nun  in  a  convent  in  Italy ;  whose  father  had  died  when 
he,  Achilli,  was  five  or  six  years  old :  and  he  swore  that  he  had 
never  had  any  criminal  intercourse  with  this  lady.     The  cross- 
examination  at  the  trial,  as  to  this  part,  was  directed  to  eliciting 
from  him  that  he  was  acquainted  with  another  person  of  the  same 
name :  but  he  persisted  in  denying  this. 

The  Counsel  for  the  Crotvn  objected  to  the  reading  of  this  part 
of  the  affidavit : 

It  is  now  attempted  tobring  before  the  Court,  by  the  defendant's  oath 
as  to  what  he  has  been  told,  evidence  of  a  fact  which  was  in  issue  at  the 
trial,  and  which  evidence  was  not  produced  or  producible  at  the  trial. 

The  Counsel  for  the  defendant : 
The  object  is  not  to  support  any  part  of  the  issue :  for  the  present 
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purpose,  \i  might  be  assumed  that  the  imputation  in  the  plea  was        Rk<?. 
*mitrue.     The  object  is  to  show  that,  true  or  not,  the  defendant     nkwhak. 
had  reason  to  believe  in  the  truth.  [  ^'^^i  ] 

(Coleridge,  J. :  He  gives  as  a  reason  for  his  belief  matter  which 
came  to  his  knowledge  after  the  publication  of  the  libel.) 

The  evidence  is  addressed  to  that  provision  in  the  statute  which 
enables  the  Court  to  take  into  consideration  whether  the  plea  of 
justification,  and  the  evidence  in  support  of  it,  aggravates  or 
mitigates  the  guilt.  The  evidence  shows  that  the  defendant  had 
reasonable  cause  for  his  plea. 

Erlb,  J. : 

This  evidence  appears  to  me  admissible,  on  that  ground.  In  a 
civil  action  for  libel,  a  plea  of  justification  affords  a  ground  for 
enhancing  the  damages.  So  here  the  plea,  if  pleaded  without 
reasonable  ground,  would  have  the  effect  of  aggravation :  and  the 
evidence  is  directed  to  showing  that  it  is  not  so  pleaded. 

WiGHTMAN,  J.  : 

The  libel  itself  contained  no  names:  the  defendant  was  com- 
pelled to  insert  names,  as  far  as  he  could  :  and  the  evidence  shows 
why  he  inserted  this  particular  name. 

Coleridge,  J. : 

I  quite  agree  as  to  the  principle.  My  only  doubt  is,  whether  the 
facts  are  within  the  principle. 

Lord  Campbell,  Ch.  J. : 

This  paiii  of  the  affidavit  is  clearly  admissible,  under  the  statute, 
to  show  why  this  part  of  the  plea  was  placed  on  the  record ;  the 
fact  of  the  plea  being  one  to  be  considered  by  the  Court  in 
apportioning  the  punishment. 

The  affidavit  was  then  read. 

An  affidavit  was  then  offered  in  mitigation,  made  by  a  person  [  582  1 
who  had  been  employed  to  collect  evidence  in  Italy.  He  deposed 
(with  respect  to  the  part  of  the  plea  relating  to  the  2l8t  charge) 
that  he  had  seen,  at  the  Office  of  Ecclesiastical  Affairs  for  the 
Kingdom  of  the  Two  Sicilies,  a  document  of  which  he  had  taken 
an  examined  copy,  and  which  copy  was  annexed  to  his  affidavit.. 
The  document  purported  to  contain  proceedings  before  the  Nea- 
politan  police,   to  the   effect  stated   in  the  part  of   the   plea   in 
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Rko.         question.     This  affidavit  did  not   state    tbat   the  document    had 
NEwif AN.     heen  communicated  to  the  defendant :  but,  from  the  defendant's 
affidavit,  it  appeared  that  this  had  been  done  before  plea  pleaded. 

This  copy  had  been  offered  in  evidence  on  the  trial,  but  had 
been  rejected,  because  it  was  not  shown  by  the  place  of  custody,  or 
otherwise  except  from  its  contents,  to  be  connected  in  fact  with  the 
proceedings  of  the  police. 

The  Counsel  Jor  the  Crown  objected  to  the  reception  of  this 
affidavit,  on  the  ground  that  it  brought  before  the  Court  matter 
which  had  been  already  held  inadmissible;  and  that,  as  to  the 
defendant's  belief,  it  was  superfluous,  inasmuch  as  he  had  already 
deposed  to  his  belief,  and  to  his  having  received  the  document. 

The  Counsel  for  the  defendant: 
The  affidavit  is  admissible  as  confirming  the  defendant's  assertion 
of  his  belief. 

Per  Curiam  : 

We  think  this  document  inadmissible. 

The  counsel  on  each  side  having  addressed  the  Court,  the  defen> 
dant  was  sentenced  to  pay  a  fine  of  lOOZ.,  and  to  be  imprisoned 
among  the  misdemeanants  in  the  first  class  in  the  Queen's  Prison 
till  the  fine  should  be  paid. 

1863.       The  overseers  of  HESTON  v.  The  OVERSEERS  of 
'^''—'  SAINT  BRIDE.S. 

[  ^^'^  ]  (1  El.  &  Bl.  583—588  ;  8.  0.  22  L.  J.  M.  0.  65 ;  17  Jur.  757.) 

On  appeal  against  an  order  of  maintenance  of  a  lunatic  pauper,  UQder 
stat.  8  &  9  Vict.  c.  126,  s.  62  (1),  upon  an  adjudication  of  settlement  under 
sect.  58  (2) :  a  prior  order  of  Sessions  adjudicating  on  the  settlement,  upon  an 
appeal,  between  the  same  parties,  against  an  ordinary  order  of  removal,  is 
conclusive  as  to  the  settlement  at  the  time  of  such  prior  order :  there  being 
no  difference,  as  to  this  rule  of  evidence,  between  orders  of  maintenance  of 
lunatics  on  adjudication  of  the  settlement  and  ordinary  orders  of  remoTal. 

The  overseers  of  Heston  having  given  notice  of  their  intention 
to  appeal  against  the  after  mentioned  order  of  9th  October,  1852, 
a  special  case  was  stated  for  the  opinion  of  this  Court,  by  order  of 
CoLRniDGB,  J.,  under  stat.  12  &  13  Vict.  c.  45,  s.  11.  The  case,  in 
substance,  stated  the  following  facts. 

By  order  of  7th  February,  1852,  under  the  hands  and  seals  of 

(1)  Soo    now    Lunacy    Act,    1890  (2)  See    now    Lunacy   Act,     1H90, 

(o:J  &  54  Vict.  c.  5),  8.  291.  ss.  288,  289. 
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two  justices  of  London,  the  place  of  the  last  legal  settlement  of 
Harriet  Tanner  and  her  five  lawful  children  was  adjudged  to  be  in 
the  parish  of  Heston,  in  Middlesex ;  and  they  were  ordered  to  be 
removed  to  that  parish  from  the  parish  of  Saint  Bride,  in  the  city 
of  London.  The  statement  of  the  grounds  of  removal  set  forth 
that  Harriet  Tanner  was  married  in  May,  1836,  to  William  Tanner, 
confined,  at  the  time  of  the  order,  in  Camberwell  House  Lunatic 
Asylum,  Camberwell,  Surrey ;  by  which  marriage  she  had  the  five 
children.  And  that  William  Tanner,  and  also  his  father  John 
Tanner,  were  born  in  Heston.  The  parish  of  Heston  appealed 
against  this  order,  one  ground  of  appeal  being  a  settlement  of 
William  Tanner,  gained  by  hiring  and  service  in  the  parish  of 
Isleworth,  Middlesex,  the  hiring  being  in  1822.  On  the  trial 
of  the  appeal,  at  the  Session  holden  in  April,  1852,  the  marriage 
and  the  last  mentioned  settlement  *were  both  proved ;  and  the 
Sessions  quashed  the  order  of  removal. 

By  order  of  1st  May,  1852,  under  the  hands  and  seals  of  two 
justices  of  the  city  of  London,  the  last  legal  settlement  of  William 
Tanner,  the  lunatic,  was  adjudged  to  be  in  Isleworth ;  and  the 
churchwardens  and  overseers  of  that  parish  were  ordered  thereby 
to  pay  certain  moneys  for  the  past  and  future  maintenance  of 
him  as  a  pauper  lunatic.  A  duplicate  of  this  order  was  served 
on  the  parish  officers  of  Isleworth,  with  a  notice  of  the  particulars 
of  settlement,  wherein  the  above  mentioned  settlement  by  hiring 
and  service  was  insisted  upon.  Isleworth  appealed  against  this 
order,  and  served  grounds  of  appeal;  one  ground  being  a  sub- 
sequent settlement  of  William  Tanner  in  Heston,  by  hiring  and 
service,  the  hiring  being  in  May,  1831.  On  the  trial  of  tins 
apical  at  the  Session  holden  in  September,  1852,  the  case  of  the 
respondents  was  admitted  :  but  the  appellants  proved  the  subsequent 
settlement ;  and  the  Sessions  quashed  the  order. 

By  order  of  9th  October,  1852,  obtained  by  the  parish  officers  of 
Saint  Bride,  it  was  adjudged  that  the  last  place  of  legal  settle- 
ment of  William  Tanner,  then  confined  as  a  lunatic  in  the  asylum, 
was  in  Heston  ;  and  the  parish  officers  of  that  parish  were  thereby 
ordered  to  pay  for  the  maintenance.  In  the  grounds  of  removal, 
the  settlement  last  mentioned,  by  hiring  in  May,  1831,  and  semce 
thereunder,  was  insisted  upon.  This  order  was  the  subject  of  the 
present  case ;  which  concluded  as  follows. 

"  The  question  for  the  opinion  of  the  Court  is,  whether,  upon 
the    facts    above    stated,    the  order    for   the  removal''    &c.    (of 
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7th  February,  1852),  "  which  was  *quashe(l  on  appeal  as  aforesaid^ 
is  to  be  taken  as  conclusive  between  the  said  parish  o!  Heston  and  the 
said  parish  of  Saint  Bride,  by  way  of  estoppel,  as  to  the  settlement 
of  the  said  William  Tanner  not  being  in  the  said  parish  of  Heston 
on  the  day  of  the  date  of  the  said  last  mentioned  order;  and^ 
therefore,  whether  the  parish  of  Saint  Bride  is  estopped  from 
making  the  said  order  of  the  9th  of  October.  If  the  Court  shall 
decide  this  question  in  the  affirmative,  the  order  bearing  date  the 
said  9th  day  of  October  is  to  be  quashed :  if  otherwise,  the  said  last 
mentioned  order  is  to  be  confirmed. 

Huddleston,  for  the  respondents : 
.The  quashing  of  the  order  of  7th  February,  1852,  was  not  con- 
clusive. It  must  perhaps  be  taken  that  the  Sessions  adjudicated 
on  the  settlement  of  William  Tanner,  though  that  is  not  expressly 
stated.  But  a  later  settlement  than  that  adjudicated  upon  is 
shown.  In  Reg.  v.  Wye  (1)  an  order  was  held  not  conclusive  which 
was  founded  on  a  marriage  afterwards  set  aside. 

(Coleridge,  J.:  The  order  was  there  left  untouched;    a    new 
state  of  facts  had  arisen.) 

Undoubtedly  the  general  rule,  in  the  case  of  orders  of  removal, 
is  that  an  order  confirmed  or  quashed  on  appeal  is  conclusive 
between  the  same  parties  as  to  the  state  of  facts  then  existing : 
and,  had  the  order  of  9th  October,  1852,  been  an  ordinary  order 
of  removal,  the  respondents  would  have  been  bound  as  to  the 
settlement  first  adjudicated  upon.  The  former  order  may,  however, 
be  explained:  Reg.  v.  St.  Peter's,  Droitwich(2).  Further,  this  order 
is  made  under  the  Lunatic  Act,  8  &  9  Vict.  c.  126,  ss.  58,  62. 
Sect.  58  ^authorizes  the  justices  to  inquire  into  and  adjudicate  on 
the  settlement  "  at  any  time." 

Clarksoti,  contra,  relied  upon  the  concluding  words  of  sect,  62. 
(He  was  stopped  by  the  Court.) 

Lord  Campbell,  Ch.  J. : 

I  am  clearly  of  opinion  that  the  quashing  of  the  order  of 
7th  February,  1852,  is  conclusive.  Such  quashing  is  general!}^ 
conclusive  between  the  same  parties,  with  this  qualification,  that, 
if  there  be  additional  evidence  of  anything  subsequent  to  the  order, 
the  estoppel  is  confined  to  the  state  of  things  existing  at  tlie 
(1)  45  B.  R.  829  (7  Ad.  &  El.  761).  (2)  9  Q.  B.  886. 
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time  of   the  order.     The  law  is  well  laid  down  in  Rex  v.  Wick 

St.  lAinreiice{\).    Now  apply  that  here.     The  point  respecting  the 

settlement  of  the  husband  was  adjudicated,   between  the  same 

parties,  on  7th  February,  1852,  before  a  competent  tribunal,  which 

determined  that  the  husband  was  not   then   settled  in  Heston. 

That  will  not  prevent  the  parish  of  Saint  Bride  from   showing 

a  settlement  acquired  subsequently  to  that  adjudication:  but,  as 

to  the   settlement  at  that  time,  it  is  conclusive.     Mr.  Htiddleston 

admits  that  this  would  be  so  if  the  question  arose  on  an  ordinary 

order  of  removal ;  but  he  contends  that  an  order  of  maintenance, 

under  stat.  8  &  9  Yict.  c.  126,  ss.  58,  62,  is  distinguishable.    But 

the  same  question  of  evidence  arises  in  each  case.    The  question 

as  to  the  propriety  of  the  adjudication  here  is  determined  by  the 

settlement  of  the  husband ;  and  that  is  conclusively  shown  not  to 

have  been  in  Heston  on  the  7th  February,  1852;  and  no  later 

settlement  is  set  up. 

COLEBIDGE,  J.  : 

I  am  of  the  same  opinion.  The  first  point  is  really  quite 
elementary;  and  the  principle  is  not  confined  to  orders  of 
removal ;  it  pervades  the  whole  law.  The  decision  of  a  competent 
tribunal  is  conclusive  as  to  the  same  point  between  the  same 
imrties :  it  is  not  open  to  either  to  say  that  the  decision  was  wrong 
at  the  time  when  it  was  given.  But  then  Mr.  Huddleston  distin- 
guishes the  case  of  an  order  for  the  maintenance  of  a  lunatic,  and 
says  that,  by  applying  the  principle  here,  we  give  no  effect  to  the 
words  "at  any  time  to  inquire," in  sect.  58  of  stat.  8  &  9  Vict.  c.  126. 
But,  on  looking  at  sect.  57,  you  see  why  these  words  are  intro- 
duced. The  pauper  lunatic  is  ''  deemed  to  belong  to  and  continue 
chargeable  to  the  parish  from  which  "  **  he  shall  have  been  sent, 
until  such  parish  shall  in  due  course  of  law,  as  in  the  case  of  any 
other  pauper,  have  established  that  such  lunatic  is  settled  in  some 
other  parish,  or  that  it  cannot  be  ascertained  in  what  parish  such 
lunatic  is  settled."  The  Legislature  contemplated  that  no  evidence 
might  be  attainable  at  first,  and  therefore  gave  an  indefinite  time 
for  inquiry,  during  which  the  truth  might  be  discovered.  But 
then  the  inquiry  is  to  be  conducted  on  the  same  principles  as 
the  inquiry  into  the  settlement  of  any  other  pauper.  Reg.  v. 
St.  Peter's,  Droiiwich  (2),  is  not  inconsistent  with  this  view.  We 
had  there  quashed  an  order,  not  on  the  ground  of  settlement,  but 

(1)  5  U.  &  Ad.  626.  (2)  9  Q.  B.  886. 
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on  the  ground  that  payment  had  been  made  to  the  wrong  person  : 
and  it  is  so  stated  in  our  judgment.  Then  a  fresh  order  was 
obtained  ;  and  evidence  was  given  of  the  grounds  of  our  judgment, 
showing  it  to  be  not  conclusive.  This  was  quite  right:  aujthiiig 
that  may  have  been  said  beyond  that  was  extrajudicial. 

WlOUTMAN,  J. : 

Mr.  Haddlestons  distinction  between  this  caae  and  ordinary 
orders  of  removal  (as  to  which  the  law  is  settled  in  Rex  v.  ^^'ich 
St.  Laurence  (1))  fails.  The  words  "  at  any  time,"  in  sect.  58,  relate 
merely  to  the  time  at  which  the  inquiry  may  take  place.  But  what 
is  conclusive  evidence  at  one  time  is  so  at  another. 


Crompton,  J.  concurred. 


Jiulgmen t  for  appelLin ts. 
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REG.  V.  Thk  mayor,  &c.  of  YORK. 

(1  El.  &  Bl.  588-596;  S.  C,  22  L.  J.  M.  C.  73;  17  Jur.  667.) 

[Regulation  of  piisous — Powers  of  municipal  ooi'poi'ation :   see  now  Pri&<.»u 
Act,  1877  (-10  &  41  Vict  c.  21),  ss.  4,  5,  16.]| 
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REG.  V.  ARCHIBALD  WILSON. 

(1  El.  &  Bl.  697—600 ;  S.  0.  22  L.  J.  M.  C.  53 ;  17  Jui.  460.) 
[Ciiminal  pi-actice  :  see  1  R.  E.  Preface,  x.] 
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REG.  V.  THOMAS  GREGORY. 

(1  El.  &  Bl.  600—602;  S.  0.  22  L.  J.  Q.  B.  120;  17  Jur.  272.) 

At  a  municipal  election,  a  voting  ticket  signed  **  W.  I.  of  K.  Street  *'  ^ar* 
rejected,  on  the  ground  that  the  qualification  of  W.  I.  on  the  burget^si  n»li 
was  described  as  '*  House  in  M.  Street."  It  was  shown  by  atiiduvit.s  that  K. 
Street  and  M.  Street  intersect ;  that  the  house  in  question  was  the  ct>rn»r 
house ;  that  it  was  one  house,  with  a  street  door  iu  each  street,  ooiisii«tin<: 
of  what  had  fonnorly  been  two  distinct  houses,  one  in  each  street,  and  our 
of  them  being  the  house  in  M.  Street :  Held,  that  the  description  wa«  such 
as  to  be  commonly  understood  within  the  meaning  of  stat  5  &  6  Will.  IV. 
c.  76,  8.  142  (2),  and  that  the  vote  was  improperly  rejected. 

Co]\Zixo,  in  Michaelmas  Term,  1852,  obtained  a  rule  nisi  for 
a  quo  wan-anto  against  the  defendant,  for  exercising  the  office  of 
councillor  for  the  Abbey  Ward  in  the  borough  of  Reading.      Two 

(1)  5  B.  &  Ad.  o'J6.  Act,  1882  (45  &  46  Vict.  c.  oO),  h.  241. 

(2)  »Sc»o  now  Municipal  Corporations      — A.  C. 
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councillors  were  elected   for  this  ward  on   1st   November,  1852.         Ukq. 
At  the  election,  there  were  four  candidates,  of  whom  the  defendant     gkkgoky. 
Gregory  and  James  Philips  were  two.      Several  votes   tendered 
were  rejected.     One  of  the  other  candidates  had  a  clear  majority, 
and   was   elected.     Gregory  and  Philips   had   an   equal   number 
of  the  votes  received ;  and  the  presiding  alderman  and  one  of  the 
assessors  named  Gregory  as  the  person   elected.     The   rule  was 
obtained  on  the  ground  that  the  vote  of  a  burgess  called  William 
Pearce  Ivey,  tendered  for  Philips,  was  improperly  rejected.     The 
voting  paper  was  signed  **  William  Pearce  Ivey,  of  King  Street, 
in  the  parish   of   St.   Lawrence."     On   the   burgess  roll,   Ivey*s 
qualification  was  inserted  as  *"  House.     Minster  Street,  in  the       [  ♦(>oi  ] 
Parish  of  St.  Lawrence." 

From  the  affidavits,  on  both  sides,  it  appeared  that  Minster 
Street  and  King  Street  intersect.  Mr.  Ivey,  in  1844,  occupied 
the  house  No.  63  in  Minster  Street,  which  was  that  next  to  the 
intersection  of  the  two  streets  ;  his  name  was  then  entered  on  the 
burgess  roll  by  the  description,  which  still  remained  unaltered. 
In  1848  he  purchased  the  house  No.  8  in  King  Street,  which  was 
the  corner  house  in  King  Street  and  adjoining  to  the  house 
Xo.  68  in  Minster  Street.  He  threw  down  the  division  between 
the  two,  and  from  that  time  occupied  both,  as  one  house,  with 
two  street  doors,  one  being  the  door  No.  63  in  Minster  Street,  the 
other  door  No.  8  in  King  Street. 

Phipmn  now  showed  cause : 

Stat.  5  &  6  Will.  IV.  c.  76,  s.  32  (1),  enacts  that  the  votes  shall  be 
given  by  a  paper,  "such  paper  being  previously  signed  with  the 
name  of  the  btirgess  voting,  and  with  the  name  of  the  street,  lane, 
or  other  place  in  which  the  property  for  which  he  appears  to  be 
rated  on  the  burgess  roll  is  situated."  Reliance  will  no  doubt  be 
placed  on  sect.  142,  which  enacts  "  that  no  misnomer  or  inaccurate 
description  of  any  person,  body  corporate,  or  place  named  in  any 
schedule  to  this  Act  annexed,  or  in  any  roll,  list,  notice,  or  voting 
pai)er  required  by  this  Act,  shall  hinder  the  full  operation  of  this 
Act  with  respect  to  such  person,  body  corporate,  or  place,  provided 
that  the  description  of  such  person,  body  corporate,  or  place  be 
such  as  to  be  commonly  understood."  The  description  in  the  voting 
paper  is  not  an  inaccurate  description  of  the  house  68,  Minster 

(1)  Bepealed  by  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  o. — 
A.  C. 
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Rbo.         Street,  for  which  the  voter  was  rated  and  ♦placed  on  the  roll  in 
Qheuory.     1844,  but  an  accurate  description  of  the  house  No.  8,  King  Street, 
[  *602  ]       which  he  has  subsequently  acquired. 

(WiGHTMAN,  J. :  When  he  turned  the  two  houses  into  one  the 
accurate  description  became  ''  the  house  situate  in  Minster  Street 
and  in  King  Street,  being  No.  63  in  the  one,  and  No.  8  in  the 
other."  But  the  description  in  the  burgess  roll  and  that  in  the 
voting  paper  would  both  be  commonly  understood  to  mean  that. 

Lord  Campbell,  Ch.  J. :  As  soon  as  it  appears  that  in  fact  the 
houses  are  one  the  case  is  at  an  end.) 

Cowling  was  not  called  upon. 

Per  Curiam  (l): 

The  rule  must  be  absolute. 

Rule  absolute. 


18^3-  CORNISH  AND  PEOUT  v.   HOCKIN. 

Jan.  28. 
(1  EL  &  BL  602—609 ;  S.  C.  22  L.  J.  Q.  B.  142 ;  17  Jur.  1049.) 

[Pi-actice— Amendment  of  writ;  see  now  E.  S.  C.  1883,  Old.  XXVUI.  r.  L] 


1853.  Ex  PARTE  MEDWIN   AND  HURST,  (it) 

Jan^  31.  ^^  ^j   ^  ^j   609—617;  ^.  0.  22  L.  J.  Q.  B.  169;  17  Jur.  1178.) 

I-         J  It  is  no  ground  for  prohibiting  a  cause  before  the  Chancellor  of  a  dioct'?© 

in  the  Consistorial  Court  of  the  diocese,  that  the  Bishop  of  the  diocese  i:^ 
interested  in  the  cause. 

A  CITATION  issued,  on  the  18th  October,  1851,  out  of  the  Con- 
sistorial and  Episcopal  Court  of  the  diocese  of  Chichester,  in  the 
name  of  the  Bishop  of  Chichester,  citing  Pilfold  Medwin  and 
Bobert  Henry  Hurst  to  appear  before  Robert  Joseph  Phillimore, 
LL.D.,  or  some  other  competent  Judge  in  that  behalf,  on  loih 
October  then  next,  to  answer  John  Turner  Bawlinson  in  a  cause 
of  perturbation  of  seat  or  pew  in  the  parish  church  of  Horsham. 
Medwin  and  Hurst  appeared  ;  the  proceedings  went  on ;  and  the 
libel  was  admitted  to  proof ;  and  (after  an  ineffectual  appeal  to  the 
Arches)  the  witnesses  were  examined  in  support  of  the  libel ;  and  , 
cross  interrogatories  were  administered.     These  were  published  on 

(1)  I^rd  Campbell,  Ch.  J.,  Cole-  (2)  Cited,   7?.    v.    Trigtmm    [190*2] 

RIDGE  and  WiOKTMAN,  JJ.     Crouip-  1  K  B.  816,  832,  835,  71  L.  J.  K.  h. 

ton,  J.   was  aW'iit  on  account  of  a  418,  86  L.  T.  616,  C.  A. 
domestic  calamity. 
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4th  Aagnst,  1852,  when  Medwin  and  Hurst  first  learned  from  them     Ex  parte 
that  the  Bishop  of  Chichester  had  advised  and  concurred  in  the 
suit,  and  had  guaranteed  ♦Rawlinson's  costs  (1).    A  decree  was  pro-      [  'sio  J 
noonced  against  Medwin  and  Hurst  on  8rd  September,  1852.     By 
the  practice  of  the  Ecclesiastical  Courts  Medwin  and  Hurst  had 
no  means  of  removing  the  suit  from  the  Consistorial  Court  without 
the  consent  of  the  opposite  party :  and  they  had  in  fact  asked  for 
sach  consent ;  but  it  had  been  refused.     They  were  not  aware  of 
the  nature  of  Dr.  Phillimore's  appointment  till  after  the  decree : 
and  they  then  obtained  a  copy,  after  a  correspondence  and  some 
delay.     The  appointment  is  in  the  name  of  the  present  Bishop, 
and  is  by  patent,  to  the  tenor  that  **  We,  regarding  "  &c.,  "  do, 
for  US  and  our  successors,  give,  grant  and  confirm  to  our  beloved 
in  Christ,  Robert  Joseph  Phillimore,  D.C.L.,  during   his  natural 
life,  the  office  or  offices  (hereinafter  and  in  the  manner  hereinafter 
defined)  of  our   Vicar-General  in  Spirituals  in  and  through  the 
whole    Archdeaconry    of    Chichester,    and    Official    Principal    or 
President  of  our  Consistory  Court  within  the  Archdeaconry  afore- 
said, wheresoever  constituted  or  to  be  constituted;  which  said 
office  is  now  vacant  "  &c.     **  And  we  do  by  these  presents  ordain, 
constitute  and  make  him  our  Chancellor  and  Yicar-General    in 
Spirituals,  and  Official  Principal  of  our  Episcopal  and  Consistory 
Court  of  Chichester,  with  power  of  surrogating,  substituting,  con- 
stituting and  making  any  other  and  others  fit  person  or  persons  in 
his  stead  and  place  in  this  behalf,  as  often  as  he  shall  otherwise 
happen  to  be  hindered,  and  of  recalUng  or  removing  them  as  often 
as  need  shall  be.    Nevertheless,  and  in  either  case,  consulting  us 
and  our  successors,  and  having  first  our  ^consent  and  approbation.      l  *^^^  1 
Moreover  we  do,  for  us  and  our  successors,  give,  grant  and  confirm 
unto  the  said  R.  J.  P.,  during  his  natural  life,  that,  in  our  absence 
from  our  Consistory  Court  of  Chichester,  he  shall  and  may  proceed, 
by  himself,  his  assignee  or  substitute,  assignees  or  substitutes,  as 
well  in  all  and  singular  causes,  businesses,  suits  and  complaints, 
spiritual  and  ecclesiastical,  at  the  instance  or  promotion  of  wbatso* 
ever  parties,  as  by  our  mere  or  mixed  office,  also  in  all  matrimonial 
causes  and  complaints  of  divorce  and  nullity,  and  causes  of  dilapida^ 
lion  of  the  goods  of  the  Church,  and  robbing  of  churches,  and 
in  all  other  business  and  causes  whatsoever  (except   hereinafter 

(1)  It  appeared  that  the   Bishop's      to  enable  the  parishionerH  to  inalM  um^i 
object  had  been  to  prevent  the  buying      of  them. 
and  selling  of  the  rights  to  pews,  aiul 
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Ex  parte  excepted)  in  our  Episcopal  and  ConsiBtory  Court  of  Chichester  moved 
or  to  be  moved  (the  cognizance  and  decision  whereof  is  known  by  law 
or  custom  of  the  realm  to  belong  to  our  Ecclesiastical  Court) ;  and 
decide  and  finally  determine  all  and  singular  those  the  causes 
aforesaid  (except  hereinafter  excepted),  with  all  the  rights  thereto 
incident,  issuing,  depending,  annexed  and  conuexed  (without  breach 
of  the  laws  and  statutes  of  this  excellent  kingdom) :  nevertheless, 
first  consulting  us  and  our  successors,  and  having  our  consent,  in 
case  either  party  earnestly  crave  our  judgment."  Power  was  also 
given  to  visit,  to  punish  excesses  of  clergy  or  laity,  "  except  not- 
withstanding and  always  reserved  to  us  and  our  successors  the 
complaints  and  supplications  hereafter  to  be  made  by  whatsoever 
clergy  in  all  and  singular  causes,  and  reserved  also  to  us  and  our 
successors  equally  to  examine  and  determine  every  cause  in  our 
proper  person  in  our  Court  of  Consistory."  Then  followed  other 
powers,  not  material  to  the  present  question.     "  Moreover  we  '* 

[  •612  ]  «'  do  by  these  *pre8ents,  for  us  and  our  successors,  give,  grant  and 
confirm  unto  the  said  B.  J.  P.,  during  his  natural  life,  the  office 
and  offices  of  Commissary-General  (reserving  always  the  exceptions 
and  limitations  aforesaid,  in  and  through  the  whole  Archdeaconry 
of  Chichester),**  and  also  the  offices  of  Sequestrator,  Administrator- 
General,  with  approbation  and  registration  of  testaments  <bc. 
Signed  and  sealed  by  the  Bishop;  dated  29th  October,  1844. 
Confirmation  by  the  Dean  of  Chichester,  by  his  signature,  and  under 
the  common  seal  of  the  Dean  and  Chapter ;  dated  26tli  November, 
1844. 

Creasy  now  moved,  on  affidavit  of  the  above  facts,  for  a 
prohibition  to  Dr.  Phillimore  and  the  Bishop  of  Chichester,  to 
prohibit  the  Consistory  Court  from  proceeding.  The  interest 
which  the  Bishop  has  in  this  case,  in  consequence  of  his  having 
guaranteed  the  costs,  disqualifies  the  Court  from  acting.  His 
interest  arises  from  his  having  taken  a  conscientious  step :  but 
it  does  not  the  less  disqualify  him.  Dimes  v.  The  Grand  Junction 
Canal  Company  (1)  shows  how  strictly  the  rule  is  enforced  which 
excludes  Judges  from  acting  in  a  matter  in  which  they  have  an 
interest.  The  authorities  there  adduced  by  Parke,  B.  show  the 
principle  very  strongly.  The  irregularity  appears  on  the  face  of 
the  proceedings;  and  the  application  may  therefore  be  made  after 
sentence. 

(1)  In  the  House  of  Lords,  June  26th  and  29th,  18^2,  3  H,  L.  C.  7JM. 
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(Lord  Campbell,  Ch.  J.:    Does  the  irregularity  appear  in  the      Ex  parte 

Mbdwin. 
sentence  ?) 

It  does  not ;  but  it  appears  in  the  citation ;  and  that  is  sufficient. 
The  affidavits  show  that  the  party  had  no  knowledge  of  the  Bishop's 
interest  before  sentence.  It  seems,  from  the  *language  of  Parks,  B.  [  •sls  ] 
in  Roberts  v.  Humby  {i)  (citing  Baggin  v.  Bennett  {2)),  that  this 
would  authorize  the  prohibition,  even  if  the  defect  did  not  appear 
on  the  face  of  the  proceeding.  The  means  of  resorting  to  a  higher 
tribunal  are  provided  for  by  stat.  23  Hen.  VIII.  c.  9 ;  as  they  are 
in  the  Church  Discipline  Act,  8  &  4  Vict.  c.  86  (3).  From  the 
appointment  of  Dr.  Phillimore  it  appears  that  he  is  the  Bishop's 
deputy.  That  the  interest  of  the  principal  disqualifies  the  deputy 
from  acting  appears  from  The  City  of  London  v.  Wood  (4). 

(WiGHTMAN,  J. :  The  Court  was  there  nominally  the  Court  of  the 
mayor  and  aldermen,  and  the  parties  interested  were  the  mayor 
and  commonalty :  here,  at  any  rate,  the  tribunal  is  not  nominally 
that  of  the  Bishop. 

CoLBRiDOB,  J. :  It  is  said  in  Bum  (5)  that,  in  a  matter  of  contentious 
jurisdiction,  a  Bishop  may  sue  before  his  own  Chancellor.) 

The  appointment  here  reserves  to  the  Bishop  the  right  to  hear  in 
certain  cases. 

Cur.  adv.  vidt. 

Lord  Campbell,  Ch.  J.,  on  a  later  day  in  this  Term  (January  31st), 
delivered  the  judgment  of  the  Court  : 

This  was  an  application,  after  sentence,  for  a  prohibition  to  the 
Consistory  Court  of  the  Bishop  of  Chichester,  on  the  ground  of  the 
Jadge  l)eing  interested  in  the  result  of  the  suit.  The  interest 
alleged  was  not  in  Dr.  Eobert  Phillimore,  the  Chancellor,  who 
actually  tried  the  case  and  pronounced  the  decree;  but  in  the 
Bishop,  who,  upon  grounds  admitted  to  be  entirely  disinterested, 
*wa8  stated  to  have  guaranteed  to  the  promovent  his  expenses,  [  •614  ] 
because,  under  the  circumstances,  he  thought  that  neither  he,  nor 
the  parishioners,  whose  interests  were  really  to  be  advanced,  ought 

(1)  49  B.  R.  535,  540  (3  M.  ft  W.      64,  65). 

120,  126).  (3)  See  seot.  13. 

(2)  4  Burr.   2035,  2037.     See  also         (4)  12  Mod.  669,  672. 

2    Tnflt.   602;    Ofrham    v.    Bishop  of         (5)  Eccl.   L.   Vol.    1.,   p.    293,   tit. 
RT€ier,  81  B.  B.  504,  513  (15  Q.  B.  52,      Chancellors,  sect.  6. 
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Ex  parte  to  bear  them.  It  was  argued  that  the  Court  was  really  the  Bishop's 
Court,  and  he  really  the  Judt^e,  the  Chancellor  only  being  his 
deputy ;  and  that  this  interest  in  the  costs  which  might  by  the 
decree  have  been  imposed  on  him  was  sufficient  ground  for  the 
interference  of  this  Court. 

The  law  is  wisely  jealous  on  this  head:  and  the  slightest  real 
interest  in  the  issue  of  a  suit  incapacitates  any  one  from  acting  as 
Judge  in  it,  although  it  may  be  certain  that  in  fact  the  interest, 
from  its  real  or  proportionate  insignificance,  cannot  create  any  bias 
in  his  mind.  But  then  it  must  be  a  real  interest.  And,  when  the 
facts  are  such  as  have  been  stated  above,  this  Court  is  bounds 
especially  after  sentence  and  where  no  indirect  motives  or  practices 
are  imputed,  to  see  clearly  that  the  objection  is  made  out  in  fact. 

As  the  application  for  the  rule  was  rested  mainly  on  the  language 
of  Dr.  Robert  Phillimore^s  appointment,  we  desired  to  look  at  it 
before  we  granted  or  refused  the  rule.  We  have  now  examined  it. 
And  it  appears  to  constitute  him,  among  other  things  not  now 
material,  Chancellor,  Vicar-General  in  Spirituals,  and  Official  Prin- 
cipal of  the  Episcopal  and  Consistory  Court  of  Chichester,  with 
power  of  surrogating  a  fit  person  for  his  substitute  with  the  Bishop's 
approbation.  The  appointment  is  for  life :  and,  in  large  terms,  the 
power  is  conferred  on  him,  in  the  absence  of  the  Bishop,  of  pre- 
siding in  the  Consistory  Court  in  all  cases  within  the  contentious 
jurisdiction  of  the  Bishop,  with  certain  exceptions  not  material 
[  'eis  ]  now :  and,  at  the  prayer  of  either  party  in  a  *suit  for  the  personal 
judgment  of  the  Bishop,  he  is  to  consult  him  and  have  his  consent 
to  the  decree. 

The  Court,  therefore,  is  in  style  the  Bishop's  Court,  as  this  is  the 
Queen^s :  and  the  Chancellor  is  the  Bishop's  Chancellor,  as  we  are 
the  Queen's  Judges.  By  a  special  provision,  at  the  prayer  of  the 
party,  the  Bishop's  judgment  may  be  invoked ;  in  which  respect 
the  analogy  fails.  But,  where  this  prayer  is  not  made,  the  Chan- 
cellor, or  Official  Principal,  seems  to  be  an  independent  Judge :  nor 
is  he  the  less  so,  because  some  cases  are  excepted  from  his  jurisdic- 
tion, nor  because  that  jurisdiction  ceases,  or  is  suspended,  when 
the  Bishop  is  present.  If  absent,  the  Bishop  cannot  interfere :  the 
parties  are  never  supposed,  by  the  citation  or  other  proceedings,  to 
be  before  him ;  nor  is  there  any  appeal  from  the  Chancellor  to  him. 

Ayliffe  (Parergon  160)  says:  ''A  Chancellor  as  distinguished 
from  a  Vicar-General,  Commissary  and  Principal  Official,  is  he,  that 
has  that  cognizance  of  all  causes  both  of  voluntary  and  contentious 
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jarisdiction  committed  to  him ;  whereas  properly  speaking,  a  Vicar-      Kx  parte 
General   has  only  all   causes  of  voluntary  jurisdiction  delegated 
to  him ;  and  a  Principal  Official,  only  causes  of  contentious  juris- 
dictions granted  him."    And,  again,  p.  168,  he  says :  "It  has  been 
said,  that  a  Bishop's  Official  or  Chancellor,  is  he,  to  whom  the 
Bishop  delegates  the  cognizance  of  causes  in  a  general  manner ;  and 
as  such,  an  Official  or  Chancellor,  has  the  same  consistorial  audience 
with  the  Bishop  himself  that  deputes  him :  an  appeal  does  not  lie 
from  such  an  Official  to  the  Bishop  himself,  but  to  him  only  unto 
whom  it  ought  to  be  appealed  from  the  Bishop  himself :  But  'tis  not 
the  same  thing  in  Commissaries,  who  are  not  principal  officials,  tho' 
deputed  *to  an  universality  of  causes  in  a  certain  part  of  the  diocese ;      [  '^16  1 
because  a  principal  official  is  an  Ordinary,  and  the  other  only  a 
delegated  Judge."     This  passage  is  not  very  accurately  expressed : 
bat  the  meaning  is  sufficently  clear  in  one  sense.    The  Chancellor, 
or  the  Official,  has  a  delegated  power  as  much  as  the  Commissary ; 
because  they  equally  receive  from  the  Bishop  a  power  which  was 
originally  in  him,  and  which  originally  he  might  have  exercised 
himself,  and  probably  often  did.    But  it  was  a  power  to  be  exercised 
in  a  Court,  open  to  the  subjects  of  the  diocese,  for  the  trial  of  all 
causes  over  which   he  has  jurisdiction.    And  of  this  Court  he 
appoints  the  Chancellor  or  Official  to  be  the  ordinary  Judge,  to  act 
therein  independently  of  his  controul,  with  no  special  instructions, 
according  to  ecclesiastical  law.    Whereas  the  Commissary  is  deputed 
specially,  his  powers  varying  according  to  the  limits  of  his  commis- 
sion, as  to  subject-matter,  time  and  place,  and  is  purely  the  deputy 
of  the  Bishop.    The  Bishop  must  appoint  a  Chancellor  or  Official 
Principal,  and  may  be  compelled  to  do  so  by  the  Archbishop :  it  is 
at  his  option  when,  upon  what  occasions,  and  for  what  purposes,  he 
will  or  will  not  appoint  Commissaries. 

This  distinction.  Bishop  Gibson  observes  (i),  the  common  law 
Courts  have  recognised.  And  a  strong  instance  is  the  case  of  The 
Bishop  of  Lincoln  v.  Smith  (2),  in  which  a  prohibition  was  moved 
for  because  the  Bishop  sued  for  a  pension  in  his  own  Court  held 
before  his  Chancellor ;  and  it  was  refused  by  the  Court  of  Queen*s 
Bench,  consisting  of  Kbylino  and  Twisdbn,  who  decided  *that,  [  *^17  I 
"being  held  before  the  Chancellor,  and  not  the  Bishop  himself,  he 
might  sue  there." 

The  objection  being  thus  disposed  of,  it  is  unnecessary  to  examine 

(1)  Godex,  YoL  2,  p.  986,  note  (/),  (2)  1  Vent.  3. 

(2nd  ed.).    Title  xliii.  c.  2. 
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Ex  parte      more  attentively  the  aflSdavits  to  eee  whether  in  truth  the  interest 

liBDwiN.     j^  ^j^^  Bishop  was  such  as  would  have  warranted  the  application, 

or  whether  the  parties  have  not  waived  it  by  delay.    On  these 

points  we  express  no  opinion. 

Rule  refused. 


1853.  REG.  V.  The  MAYOK,  &c.  of  HARWKTH. 

Jan^.  ^^  ^j  ^  ^^  617-619;  S.  C.  22  L.  J.  Q.  B.  216 ;  17  Jur.  914.) 

[Burgees    lists    Objection.      Seo   now  Municipal    Coi-porations   Act,    Ifc^- 
(45  &  46  Vict.  c.  50),  Sch.  III.,  Pfc.  I.  r.  6.] 


1862.  MELLOE  V.  LEATHER  and  CLOTJGU. 

'^ZkI^'  (1  ^1-  ^  1^1-  619-629 ;  S.  C.  22  L.  J.  M.  0.  76 ;  17  Jur.  709.) 

JiiH,  27.  Upon  an  issue  joined  on  a  plea  of  Non  cepit  in  an  action  of  replevin, 

defendant,  under  stat.  5  &  6  Will  IV.  c.  76,  ss.  76  (1),  133  (2),  may  show  that 

[  61^  ]  he  was  a  constable  appointed  for  a  borough  under  sect  76,  and  took  the  goods 

within  the  county  wherein  the  borough  is  situate,  but  without  the  borough, 
on  a  charge  that  they  had  been  stolen  (3). 

Beplevin  lies  for  goods  unlawfully  taken :  the  remedy  is  not  confined  to 
the  case  of  goods  taken  by  way  of  distress. 

Replevin,  for  taking  the  cattle,  Ac,  to  wit  one  cream  coloured 
horse,  of  plaintiff,  and  unjustly  detaining,  against  sureties  and 
pledges,  &c. 

Pleas  hy  Leather:  1.  That  Leather  did  not  take  &c.  in  manner 
&c.  Issue  thereon.  2.  That  the  cattle  dc.  were  the  property  of 
Leather,  and  not  of  plaintiff :  verification.  Replication :  that  the 
cattle  &c.  were  the  property  of  plaintiff  and  not  of  Leather :  con- 
clusion to  the  country.    Issue  thereon. 

Plea  by  Clough.  That  Glough  did  not  take  &c.  in  manner  &€. 
(by  statute).     Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Summer 
Assizes,  1852,  it  appeared  that  Glough  was  a  policeman  for  the 
[  •620  J  borough  of  Liverpool.  The  defendant  *Leather  being  in  pos- 
session of  a  horse  which  the  plaintiff  claimed  as  his  property, 
the   plaintiff   sent   a   man   named    Harrison   to  take  possession 

(1)  See  now  Municipal  Corporations  conferred  by  s.  i;J3  of  o  &  6  Will.  IV. 
Act,  1882,  8.  191.  c.  70  (one  of  which  wa«  to  plead  the 

(2)  See  now  Municipal  Corporations  general  issue).  This  may  still  bo  a 
Act,  1882  (45  &  46  Vict.  c.  50),  s.  226.  point  of  substance  under  s.  226  of  the 

(3)  This  point  raises  in  a  very  tech-  Mimicipal  Corporations  Act,  18i>2.— 
nical  form  the  question  whether  the  A.  0. 

constable  was  entitled  to  the  privileges 
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of  it.  Harrison  did  so,  and  gave  it  to  plaintiff.  Upon  this  Mbllor 
the  defendant  Leather  charged  Harrison  with  stealing  the  lkathbb. 
horse:  and,  upon  this  charge,  Clough,  to  whom  it  was  made, 
caused  Harrison  to  be  apprehended,  and  took  possession  of  the 
horse,  which  was  in  the  county  of  Lancashire,  but  not  in  the 
borough.  Harrison  was  brought  before  the  police  magistrate  at 
Liverpool,  who,  it  appearing  to  him  that  the  horse  had  been  taken 
upon  a  bond  fide  claim  of  property,  dismissed  the  charge  against 
Harrison,  but  directed  the  defendant  Clough  to  give  up  the  horse 
to  the  defendant  Leather,  which  was  done  (0.  This  action  was 
brought  for  Oxe  original  taking  by  Clough  and  Leather.  For  the 
defendants  it  was  contended  that  replevin  could  not  be  brought 
upon  these  facts ;  and  for  Clough  it  was  contended  also  that  he 
was  not  liable  to  the  action,  having  taken  the  horse  in  the  per- 
formance of  his  duty,  upon  the  charge  of  felony,  and  detained  it  no 
longer  than  his  duty  required.  For  the  plaintiff  it  was  argued  that 
Clough  could  not  set  up  this  justification  under  the  plea  of  Non 
cepit.  In  answer  to  this,  stat.  6  &  6  Will.  IV.  c.  76,  sa  76.  188, 
was  relied  on  (2).  The  learned  Judge  reserved  leave  to  move  for 
a  verdict  for  both  defendants  upon  the  first  objection  and  for  Clough 
upon  the  second ;  and  left  the  question  of  property  to  the  jury. 
Verdict  for  plaintiff  on  all  the  issues. 

In  last  Michaelmas  Term,  Edward  James  obtained  a  rule  nisi       [  621  ] 
to  enter  a  verdict  for  defendant  Clough.    In  the  same  Term  (3), 

WilkinSf  Serjt.  and  Bumie  showed  cause : 

The  defendant  Clough  is  not  within  the  protection  of  stat. 
5 1&  6  Will.  IV.  c.  76,  ss.  76, 138.  Reliance  will  be  placed  on  HazeUUne 
V.  Grove  (4).  That  case  decided  that  a  justice  of  the  Metropolitan 
Police  Courts,  appointed  under  stat  2  &  8  Vict.  c.  71,  s.  1,  was 
entitled  to  the  protection  which  sect.  68  of  that  statute  gives  in  the 
case  of  any  thing  done  in  pursuance  of  that  Act  or  in  the  execution 
of  the  powers  or  authorities  under  the  Act,  where  the  action  was 
brought  against  a  justice  for  a  thing  done  in  the  exercise  of  the 
ordinary  jurisdiction  of  a  justice :  and  it  will  be  contended  that 

(1)  Under  sect  293  of  the  local  Act  judgment  of  the  Coxtbt  having  been 
mentioned  in  the  next  note.  given  independently  of  this  Act,  it  ie 

(2)  The  counsel  for  Clough  relied  not  further  noticed  in  the  report. 
also  on  the  provisions  of  stat.  5  &  6  (3)  November     13,     1852.      Before 
Vict,    c    cvL,    Local    and    personal,  Lord  Campbell,  Ch.  J.,  Wightman  and 
public :  *'  For  the  improvement,  good  Erie,  JJ. 

govenunenty  and  police  regulation  of         (4)  3  Q.  B.  997. 
the  borough  of  Liverpool : "  but»  the 
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Mellor  the  words  of  sect.  133  of  stat.  5  &  6  Will.  IV.  c.  76,  "  for  any  thing 
Lbathek.  ^one  in  pursuance  of  this  Act,"  will  therefore  protect  constables 
appointed  under  sect.  76  of  the  Act,  though  they  are  exercising  the 
ordinary  powers  of  a  constable.  That  case  was  nearly  contem- 
poraneous with  Shatwell  v.  Hall  {I).  There  it  was  held  that 
constables,  appointed  under  a  local  Act,  were  not  within  the  pro- 
tection of  a  clause  of  the  Act  relating  to ''any  thing  done  in 
pursuance  of  this  Act,"  in  respect  of  the  execution  of  a  duty 
falling  within  the  ordinary  duty  of  constables,  and  not  resting 
upon  the  special  powers  given  by  the  Act.  And  it  should  seem 
that  whatever  special  protection  the  constables  of  the  borough 
have  under  stat.  5  &  6  Will.  lY.  c.  76,  must  be  limited  to  acts 
done  within  the  borough :  in  respect  of  acts  done  without  the 
[  *«22  ]  borough  *they  are,  by  sect.  76,  entitled  only  to  such  powers  and 
privileges  as  constables  have  by  the  general  law  of  the  realm, 
common  or  statutory.  In  Eliot  v.  AUen  (2)  the  Court  of  Common 
Fleas  acted  upon  Shatwell  v.  Hall{i),  but  considered  that  case  not 
irreconcileable  with  Hazeldine  v.  Grove  {S).  As  to  the  question 
whether  replevin  lies,  that  is  a  remedy  not  confined  to  goods  taken 
for  a  distress  for  rent.  Jones  v.  Johnson  (4)  is  an  authority  in 
support  of  the  action.  There  no  objection  was  made  to  the  action 
of  replevin  against  a  party  actually  taking.  In  George  v.  Chambem  (5) 
the  objection  was  taken  and  failed. 

Edward  Javies  and  MUward,  contra : 
Sect.  183  of  stat.  5  &  6  Will.  IV.  c.  76,  gives  protection  to  the 
constables  **  acting  in  the  execution  "  of  the  powers  conferred  by 
their  appointment  under  sect.  76.  Sect.  78  somewhat  enlarges  the 
constables'  powers  and  duties :  at  any  rate  the  defendant  here  was 
exercising,  out  of  the  borough,  in  the  county,  powers  which,  but  for 
the  enactments  of  the  statute,  he  would  not  have  possessed  at  all, 
but  which  the  statute  gives  to  him  in  the  county.  The  case  is  thus 
directly  within  the  authority  of  Hazeldine  v.  Grove  {3).  Shatwell 
v.  HaU  ())  may  be  distinguished,  on  the  ground  that  the  words  "  in 
pursuance  of  this  Act "  were  inapplicable  to  an  act  of  the  constables 
which  did  not  require  a  warrant ;  the  power  given  to  the  constables, 
by  the  Act  there  in  question,  being  only  that  of  executing  a  warrant. 
Eliot  v.  Allen  (2)  appears  to  have  been  rather  hastily  decided.     The 

(1)  lOM,  &W.  623.  876). 

(2)  68  R.  E.  662  (1  C.  B.  18).  (6)  63  E,  B.  554  (11  M.  &  W.  149). 

(3)  3  a  B.  997.  See  Allen  v.  Sharp,   76  E.  B.  621  (2 

(4)  82  E,  E.  900,  910  (5  Ex.  862,  Ex.  352). 
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distinction  which  is   suggested,  in   the  judgment  of  Maulb,  J.,      Mbllou 

between  that  *ca8e  and  Hazeldine  v.  Orove  (i)  seems  to  be  that     lkathkr. 

**  done  in  pursuance  of  this  Act "  is  a  more  restricted  phrase  than       [  *62s  ] 

"  done  "  "  in  the  execution  of  the  powers  or  authorities  under  this 

Act."     If  that  distinction  can  be  supported,  it  is  in  favour  of  the 

defendant  here ;  for  the  words  of  sect- 188  of  stat.  5  &  6  Will.  IV. 

c.  76,  are  inserted  expressly  "  for  the  protection  of  persons  acting 

in  the  execution  of  this  Act."    The  authority  of  Hazeldine  v.  Grove  (l) 

is  strengthened  by  the  consideration  that  the  magistrates  there  had 

also  a  distinct  protection  by  an  earlier  statute;  yet  this  did  not 

defeat  their  right  to  avail  themselves  of  the  later  statute.    That 

case  was  acted  upon  in  Bamett  v.  Cox  (2).    Further,  sect.  76  gives 

to  the  borough  constables  the  privileges  which  ''any  constable" 

**  hereafter  .may  have  "  "  by  virtue  "  "  of  any  statutes  made  or  to 

be  made."    Btat.  2  &  8  Vict.  c.  98,  is  a  statute  made  since :  and 

the  borough  constables  have  therefore,  under  sect.  8  of  the  Act  last 

mentioned,  the  privileges  which  special  constables  have  under  stat. 

1  &  2  Will.  IV.  c.  41,  8.  19,  which  enables  them  to  give  the  special 

matter  in  evidence  imder  the  general  issue  (8).     They  are  also 

under  the  protection  of  a  similar  clause  in  the  Metropolitan  Police 

Act,  10  Geo.  IV.  c.  44,  s.  41.    Next,  the  action  of  replevin  will 

not  lie. 

(Lord  CiJiPBELL,  Gh.  J. :  Under  what  issue  can  you  raise  that 
question  ?) 

Under  the  issue  on  Non  cepiL    That  is  the  general  issue  in 
replevin :  under  Not  guilty  in  trespass  it  might  be  shown  that  the 
action  was  misconceived.    ^This  is,  in  fact,  an  action  of  trespass       [  *62i  j 
anless  replevin  lies. 

(Eblb,  J. :  Then  you  ought  to  have  pleaded  Not  guilty.) 

Non  cepk  is  merely  an  informal  plea  of  Not  guilty.  Replevin  lies 
against  a  magistrate  only  where  he  has  acted  without  jurisdiction  : 
Wilson  V.  WelUr{4).    The  constable  was  bound  to  take  charge  of 

(1)  3  Q.  B.  997.  caster;  in  which  it  was  held  that  a 

(2)  72  £.  B.  3S6  (9  Q.  B.  617).  constable  appointed  under  stat  2  &  3 

(3)  The  counsel  referred  to  a  case  Vict.  c.  93,  was  entitled  to  notice  of 
tried  at  the  Liverpool  Spring  Assizes,  action,  by  virtue  of  sect.  8  of  that  Act 
1845,  and  afterwards  argued  before  and  sect  19  of  stat.  1  &  2  WilL  lY. 
Ck>ltman    and    Wightman,    JJ.,     as  a  41. 

justices  of  the  Common  Pleas  at  Lan-         (4)  1  Brod.  &  B.  57. 


814  1858.     Q.  B.     I  EL.  &  BL.  624—625.  [r.r. 

Ubllok      the  goods  said  to  have  been  stolen  :  1  Tomlins's  Law  Diet.  tit. 
Lkat'hbr.     Constable,  IV. 

(WiOHTMAN,  J. :  In  Pearsmi  v.  Roberts  (i)  Willbs,  Ch.  J.  says 
that  there  are  two  sorts  of  replevin ;  one  to  have  the  goods,  the 
other  to  recover  damages.) 

Loud  Campbell,  Ch.  J. : 

This  case  has  been  very  well  argued ;  and  the  Court  is  much 
obliged  to  the  learned  counsel.  As  to  the  question  whether 
replevin  lies,  I  feel  no  difficulty  in  saying  that  it  does  not  arise 
upon  Non  cepit.  As  to  the  other  point,  we  will  take  time  for 
consideration. 

Ciir.  adv.  rulL 

Lord  Campbell,  Ch.  J.,  in  this  Term  (January  27th),  delivered  the 
judgment  of  the  Court: 

This  was  an  action  of  replevin  for  unlawfully  taking  and  detaining 
a  horse  of  the  plaintiff,  which  had  been  taken  by  the  defendants 
under  a  claim  of  property  by  the  defendant  Leather,  who  alleged 
that  the  horse  had  been  stolen  from  him.  The  defendant  Clough 
had  acted  in  the  transaction  only  as  a  constable.  Upon  the  trial,  a 
verdict  was  found  for  the  plaintiff,  with  liberty  for  the  defendant 
Clough  to  move  to  enter  the  verdict  for  him  if  the  Court  should  be 
of  opinion  that  he  was  entitled,  under  the  plea  of  Non  cepit,  to  give 
in  evidence  his  justification  as  a  constable.  It  was  also  contended 
t  ♦625]  for  *all  the  defendants  that  the  action  of  replevin  would  not  lie  in 
such  a  case. 

The  defendant  Clough  was  one  of  the  constables  of  the  borough 
of  Liverpool,  appointed  under  sect.  76  of  stat.  5  &  6  Will.  IV.  c.  76 ; 
which  provides  that  the  men  sworn  as  such  constables  shall,  not 
only  within  the  borough,  but  also  within  the  county  in  which  the 
borough  or  any  part  is  situate,  and  in  any  county  within  seven 
miles  of  the  borough,  "  have  all  such  powers  and  privileges,  and  be 
liable  to  all  such  duties  and  responsibilities,  as  any  constable  duly 
appointed  now  has  or  hereafter  may  have  within  his  constablewick 
by  virtue  of  the  common  law  of  this  realm,  or  of  any  statutes  made 
or  to  be  made,  and  shall  obey  all  such  lawful  commands  as  they 
may  from  time  to  time  receive  from  any  of  the  justices  of  the  peace 
having  jurisdiction  within  such   borough,  or  within    any  county 

(I)  Willes,  668,  672. 
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in  which  Ihey  shall  be  called  on  to  act  as  constables ;  "  and,  by  Mbllor 
sect.  133  of  the  same  Act,  it  is  provided,  "for  the  protection  of  lsatheb. 
persons  acting  in  the  execution  of  this  Act,"  "that  all  actions 
and  prosecutions  to  be  commenced  against  any  person  for  any 
thing  done  in  pursuance  of  this  Act  shall  be  laid  and  tried  in 
the  county  where  the  fact  was  committed,  and  shall  be  commenced 
within  six  calendar  months  (i)  after  the  fact  committed,  and  not 
otherwise,"  and  after  one  month's  notice  before  the  commence- 
ment of  the  suit:  "and  in  any  such  action  the  defendant  may 
plead  the  general  issue  (2),  and  give  this  Act  and  the  special  matter 
in  evidence  at  any  trial  to  be  had  thereupon." 

The  actual  taking  of  the  horse,  which  was  the  fact  committed 
by  the  defendants,  was  beyond  the  limits  of  the  borough  of 
Liverpool,  but  within  the  county  within  which  the  borough  was 
situate :  and  there  was  no  question  *but  that  the  defendant  dough  [  *626  ] 
would  be  justified  as  a  constable  in  what  he  did,  provided  he  was 
entitled  to  give  the  special  matter  in  evidence  under  the  plea  of 
NoH  cepit,  which  was  the  only  plea  he  pleaded.  In  replevin 
Non  cepit  is  the  general  issue :  but  the  privilege  given  by  stat. 
7  Jac.  1.  c.  5,  and  stat.  21  Jac.  I.  c.  12,  s.  5,  to  constables,  to  plead 
the  general  issue  and  give  the  special  matter  in  evidence,  is  limited 
to  actions  upon  the  case,  trespass,  battery  or  false  imprisonment ; 
and  neither  of  those  statutes  applies  to  the  present  case.  But  it 
was  contended,  for  ther  defendant  Glough,  that  he  was  entitled,  by 
sect.  133  of  stat.  5  &  6  Will.  lY.  c.  76,  to  give  the  special  matter  in 
evidence,  under  the  plea  of  Non  cepit  in  replevin,  as  he  was,  at  the 
time  of  the  fact  committed,  a  constable  acting  in  the  execution  of 
that  Act,  and  that  what  he  did  was  in  pursuance  of  it.  The  only 
authority  under  which  the  defendant  Clough  acted  as  a  constable 
was  that  given  by  stat.  5  <&  6  Will.  IV.  c.  76,  s.  76 :  whatever 
power,  privilege  or  responsibility  he  had  were  wholly  under  that 
Act.  It  appears  to  us  that,  when  he  was  acting  as  a  constable  in 
this  particular  case,  he  was  acting  in  pursuance  of  the  power  given 
to  him  by  that  statute,  and  that  he  is  entitled  to  the  protection 
given  by  sect.  133  to  all  "persons  acting  in  the  execution  of  this 
Act."  The  case  of  Ilazeldine  v.  Orove  (3)  is  a  direct  authority  in 
the  defendant's  favour,  and  in  principle  is  not  distinguishable  from 

(1)  Of.  Municipal  Corporations  Act,  c.  61),  s.  2(c). 

1882  (4o  &  46  Vict.  c.  50),  s.  226(1);  .    (2)  The  right  to  plead  the  general 

notice   of   action   has    ceased   to   be  issue  is  now  taken  away  by  Public 

necessary    since    Public    Authorities  AuthoritiesProtectionAct,  1893,  s.  2(c). 
Protection  Act,   1893  (56  &  57  Vict,  (3)  3  Q.  B.  997. 
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Meltx)u  this.  It  is  also  to  be  observed  that  the  terms  of  sect.  76  of 
Lrathkr.  5  &  6  Will.  IV.  c,  76,  when  speaking  of  the  powers  and  privileges 
given  to  the  constables  appointed  under  the  Act,  are  very  com- 
prehensive,  being  "  all   such   powers  and  privileges "   "  as    any 

[  *627  ]  constable  ♦duly  appointed  now  has  or  hereafter  may  have  within 
his  constablewick,  by  virtue  of  the  common  law  of  this  realm,  or  of 
any  statutes  made  or  to  be  made  :  "  which  would,  in  terms,  entitle 
the  defendant  Clough  to  the  privileges  given  by  the  183rd  section 
of  the  Act.  The  case  of  ShatweU  v.  Hall  (i),  which  was  the  only 
case  much  relied  upon  for  the  plaintiff,  is  distinguishable  from  the 
present  in  its  circumstances.  In  that  case,  by  the  local  Act,  the 
assistant  constables  appointed  under  it  for  the  town  of  Staleybridge 
were  also  to  execute  all  such  warrants  and  orders  as  the  justices  of 
the  peace  for  the  counties  of  Lancaster  and  Chester,  or  either  of 
them,  should  direct  to  them  to  be  executed  within  the  town.  The 
local  Act  also  contained  a  provision  that  no  plaintiff  should  recover 
in  any  action  against  any  person  for  any  thing  done  in  pursuance 
of  that  Act,  unless  twenty-one  days'  notice  in  writing  was  previously 
given.  Two  of  the  defendants  had  been  appointed  assistant  con- 
stables for  Staleybridge  under  the  local  Act,  and  had  been  directed, 
by  the  warrant  of  a  justice  of  the  counties  of  Chester  and  Lancaster, 
to  assist  the  landlord  of  a  house  in  Staleybridge  in  breaking  open 
a  house  there,  in  order  to  seize  goods,  under  the  authority  given 
by  the  stat.  11  Geo.  II.  c.  19,  s.  7,  that  liad  been  fraudulently 
removed  to  prevent  a  distress  for  rent.  The  Court  were  of  opinion 
that  tbe  action  was  not  brought  for  any  thing  done  in  pursuance 
of  the  local  Act,  though  the  defendants  were  appointed  constables 
by  virtue  of  that  Act.  That  which  the  defendants  in  that  case  did 
was  rather  in  pursuance  of  stat.  11  Geo.  II.  c.  19,  s.  7,  than  of  the 

[♦628]  ♦local  Act:  but  the  privileges  given  by  stat.  5  &  6  Will.  IV. 
c.  76,  8.  76,  to  constables  appointed  under  that  Act  are  much 
larger  than  those  which  could  be  claimed  by  the  constables 
appointed  under  the  Act  for  the  town  of  Staleybridge.  By  the 
former  Act  they  are  entitled  to  all  the  privileges  which  any  con- 
stable then  had  or  thereafter  might  have  by  the  common  law  or  by 
any  statute  then  made  or  thereafter  to  be  made,  terms  sufficiently 
comprehensive  to  give  the  defendant  Clough  the  benefit  of  the 
provisions  of  the  Municipal  Corporation  Act  or  of  any  other  Act 
for  the  protection  of  constables.  If  it  should  be  found  difficult  to 
reconcile  the  judgment  of  the  Court  of  Exchequer  in  Sliatwell  v. 

.  (I)  10  M.  &  W.  523. 
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Hall  (I)  with  that  of  the  Court  of  Queen's  Bench  in  Hazeldine  v.      Mkllob 
Grove  (:i),  we  may  observe  that  the  judgment   of  the   Court  of     Leather. 
Exchequer  was  given  upon  refusing  a  rule  when  only  one  side  had 
been  heard,  whilst  the  judgment  of  the  Court  of  Queen's  Bench 
was  given  after  full  argument  by  the  counsel  on  both  sides,  and  is 
besides  posterior  in  point  of  date. 

Upon  the  whole,  we  are  of  opinion  that  the  defendant  Clough 
was  entitled  to  the  privileges  given  by  sect.  183  of  stat.  5  &  6 
Wai.  IV.  c.  76,  and  that  the  verdict  should  be  entered  for  him. 

With  respect  to  the  question  whether  replevin  could  be  main- 
tained in  such  a  case,  we  are  of  opinion,  upon  the  authority,  not 
only  of  the  text  books,  but  of  decided  cases,  that  replevin  will  lie 
when  goods  have  been  unlawfully  taken,  though  not  as  a  distress. 
It  is  so  distinctly  laid  down  in  Gilbert's  Replevin,  58 ;  Com.  *Dig.  L  *629  ] 
tit.  *'  Replevin  "  (A) ;  Bui.  N.  P.  52  ;  and  in  the  cases  of  George  v. 
Chambers  (3)  and  Shannon  v.  Shannon  (4)  (in  Ireland).  We  there- 
fore think  that  replevin,  though  an  unusual  form  of  action  in  such 
a  case  as  the  present,  is  nevertheless  maintainable. 

The  rule  will  be  absolute  to  enter  a  verdict  for  the  defendant 
Clough. 

RtUe  absolute  accordingly. 


CHARLES  MOUNTNOY  v.  WILLIAM  COLLIER.  (5)  ^«^3- 

(1  El.  &  BL  630—641 ;  S.  C.  22  L.  J.  O.  B.  124 ;  17  Jur.  503.)  

r  cIlQ  "1 

A  plaint  was  brought  in  a  county  court  for  use  and  occupation.  It 
appeared  that  plaintiff  demised  the  premises  to  defendant  for  a  year  from 
Michaelmas,  1850,  and  defendant  occupied  from  that  date  up  to  the  time  of 
the  trial.  Defendant  paid  the  rent  to^  plaintiff,  for  the  half  year  up  to  Lady 
Day,  1851,  but  refused  to  pay  rent  afterwards.  It  was  proved  that  J., 
Glaiming  to  be  plaintiff's  landlord,  had  given  plaintiff  notice  to  quit,  expiring 
at  Lady  Day,  1851,  and  ordered  the  defendant  not  to  pay  plaintiff  rent  after 
that  day ;  and  that  plaintiff  and  C,  a  deceased  occupant  of  the  premises  in 
question,  had  paid  10«.  rent  to  J.  Plaintiff  contended  that  this  payment 
was  for  a  part  only  of  the  premises ;  defendant,  that  it  was  for  the  whole. 
Defendant  offered  to  prove  by  declarations  of  C,  the  deceased  tenant,  that 
C.  paid  the  rent  for  the  whole.  The  Judge  rejected  the  evidence  ;  but  gave 
judgment  for  defendant,  on  the  ground  that  plaintiff's  title  had  expired  as 
to  part,  and  that  the  rent  was  not  apportionable.  On  appeal  on  a  case 
stating  the  above  facts : 

Held :  that  the  judgment  could  not  be  supported :  that  the  evidence 
ought  to  have  been  received ;  and  that,  if,  when  received,  it  showed  that 
the  defence  was  bond  fide^  it  would  sufficiently  raise  a  question  of  title  to 

(1)  10  M.  &  W.  523.  (5)  Cited,  Howorth  v.  Hutrh'fff,  [1895] 

(2)  3  a  B.  997.  2  Q.  B.  358,  362,  64  L.  J.  a  B.  729, 

(3)  11  M.  &  W.  149.  73  L.  T.  277,  0.  A. 

(4)  1  Sch.  &  Lef .  324. 
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MomiTiTOT  deprive  the  county  court  of  jurisdiction  under  stat.  9  Jb  10  Yict.  c.  95, 

9.  8.58(1). 

(  OLL1ER.  Qucere,  whether  in  an  action  for  use  and  occupation  it  is  a  defence  that 

the  plaintiff's  title  expired  after  the  demise,  and  before  the  period  for  which 
he  claims,  if  there  has  been  no  eviction  or  suiTender  of  possession  by  defen- 
dant? Stmhie:  that  it  is  a  defence;  at  least  if  thero  is  a  claim  on  the 
tenant  by  the  person  entitled  to  the  mesne  profits  from  the  expiration  of 
plaintiff's  title,  and  submission  on  the  tenant's  part 

Appeal  from  the  County  Court  of    Staffordshire    holden    at 
Uttoxeter,  in  the  matter  of  a  plaint  of  Mountnoy  against  Collier. 
The  following  was  the  case  stated  by  the  Judge  of  the  county  court. 
[  6^^i  ]  This  was  an  action  brought  in  the  County  Court  of  StaflFordshire 

holden  at  Uttoxeter,  and  heard  before  me,  as  Judge  of  that  Court, 
without  a  jury,  on  the  20th  November  last.  The  action  was  to 
recover  the  sum  of  32Z.  10«.  for  a  year's  rent  of  a  messuage  and 
lands  called  the  "  Shoulder  of  Mutton,"  situate  at  Hoarcross  within 
the  jurisdiction  of  the  above  Court,  due  at  Lady  Day,  1852  :  and, 
after  the  service  of  a  summons,  the  defendant  paid  the  sum  of 
14Z.  2«.  6d.  into  Court.  It  was  proved  on  the  trial  that,  shortly 
before  Michaelmas  Day,  1850,  the  plaintiff  let  to  the  defendant  the 
premises,  consisting  of  a  house  and  garden  land  and  outbuildings, 
at  the  rent  of  32Z.  10«.  per  annum:  and  in  pursuance  of  such 
letting  the  defendant  paid  to  the  plaintiff  the  first  half-year's  rent 
(viz.)  16Z.  5«.  when  it  became  due,  on  Lady  Day,  1851,  and  con- 
tinued in  the  occupation  of  the  premises  up  to  the  time  of  the 
trial,  and  still  continues  in  such  occupation,  but  had  paid  no 
further  rent  to  the  plaintiffs.  It  was  proved  that  the  father-in-law 
of  the  plaintiff,  named  John  Cotton,  had  been  in  the  possession 
of  these  premises  up  to  the  time  of  his  death,  and  that,  upon 
his  death,  the  plaintiff  took  possession  thereof.  It  was  shown, 
by  a  notice  to  quit  other  and  distinct  premises,  which  the  plaintiff 
and  his  wife  had  served,  that  they  described  themselves  as  executor 
and  executrix  of  the  said  John  Cotton ;  but  no  probate  or  other 
evidence  of  the  will  of  John  Cotton  was  produced  at  the  trial. 
It  was  proved  that  the  said  John  Cotton  had  rented  other  and 
distinct  premises  from  one  Ingram,  for  which  he  paid  rent,  and 
that  he  also  paid  a  sum  of  Is.  as  for  a  sill  of  land  ;  but  what  that 
sill  of  land  was,  or  where  situate,  there  was  no  satisfactory 
evidence  adduced ;  that  sum  of  1^.  had  been  increased  in  John 
[  *632  ]  Cotton's  lifetime  to  10«. ;  *and  which  sum  of  10«.  was  also  paid 
by  the  plaintiff,  after  Cotton's  death,  as  the  plaintiff  alleged,  for 

0)  See    now   County  Courts    Act,      138,   and    County   Courts   Act»    1903 
1888  (51  &  32  Vict.  c.  43),  ss.  59  and      (3  Edw.  VH.  c.  42).  s.  3.— A.  C. 
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what  he  termed  an  encroachment,  which  had  been  made  by  reason  Mooktnot 
of  the  said  house  called  the  "  Shoulder  of  Mutton  '*  having  been  coiI'iek 
enlarged  about  the  year  1830,  when  a  part  of  the  said  house  and 
a  cellar  were  extended  and  built  upon  such  encroachment  or  land 
belonging  to  the  said  Ingram.  Ingram,  in  right  of  such  payment, 
set  up  a  claim  to  the  "  Shoulder  of  Mutton  "  and  the  rest  of  the 
premises,  and  gave  notice  to  the  defendant  not  to  pay  any  more 
rent  to  the  plaintiff ;  and  thereupon  the  defendant  refused  to  pay 
rent  to  the  plaintiff:  and  the  said  Ingram,  previously  to  Michael- 
mas, 1850,  served  a  notice  to  quit  upon  the  plaintiff  in  the  terms 
following.  ''  To  Mr.  Charles  Monntnoy  and  Mrs.  Anne  Mountnoy, 
Executor  and  Executrix  of  the  late  Mr.  John  Cotton.  I  hereby 
give  you  notice  to  quit  and  deliver  up  on  the  25th  day  of  March 
next,  or  at  such  other  time  as  your  current  year  therein  shall 
expire,  the  peaceable  possession  of  all  and  every  the  messuage 
called  the  'Shoulder  of  Mutton'  and  cottage  Haven's  Nest,  with 
buildings,  lands  and  appurtenances  thereunto  belonging,  situate 
at  Hoareross  in  the  parishes  of  Yovall  and  Newborough  and  else- 
where in  the  county  of  Stafford,  which  you  now  rent  or  hold 
of  H.  C.  M.  Ingram,  Esq."  The  Baven's  Nest  was  accordingly 
given  up:  but  plaintiff  retained  the  *'  Shoulder  of  Mutton,"  and  let 
it  as  aforesaid  to  the  defendant  Evidence  was  proposed  to  be 
given  of  declarations  made  by  the  late  John  Cotton  as  to  what  the 
payment  of  10*.  had  been  for :  but  I  rejected  such  evidence,  in  the 
absence  of  further  proof  connecting  John  Cotton  with  the  plaintiff. 
It  was  also  contended,  on  the  part  of  the  defendant,  that  the 
setting  up  of  such  a  claim  by  the  said  Ingram,  *and  the  recognition  [  *6H3  j 
of  such  claim  by  the  defendant,  brought  the  title  to  the  said 
premises  in  question,  so  as  to  exclude  the  jurisdiction  of  the  county 
court;  but  I  held  that,  as  between  the  plaintiff  who  had  so 
expressly  let,  and  the  defendant  who  had  expressly  taken,  the 
premises,  such  title  did  not  come  in  question :  but  I  gave  judgment 
for  the  defendant  upon  the  ground  that,  this  being  an  entire  rent 
reserved  and  issuing  from  the  whole  of  the  premises  let  by  the 
plaintiff  to  the  defendant,  and  the  notice  to  quit  having  determined 
the  plaintiff's  tenancy  of  that  part  of  the  premises  in  respect 
of  which  he  had  paid  the  rent  of  lOt.,  viz.  the  part  upon  which 
the  enlargement  of  the  "Shoulder  of  Mutton"  had  been  built, 
the  defendant  had  proved  to  me  the  determination  of  the  plaintiff's 
title  to  that  part,  and  that  I  could  not  apportion  the  rent  in  respect 
of  the  remainder. 
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MoDNTNOY        The  questions  for  the  opmion  of  the  Court  are  : 
CoLLiKu.  Ist-  Whether  I  was  right  in  so  holding  that  under  such  circum- 

stances I  could  not  sever  or  apportion  such  rent  ?  and,  if  the  Court 
shall  hold  that  I  was  wrong,  then  will  arise : 

2ndly.  Whether  the  title  to  a  corporeal  hereditament  came  into 
question  so  as  to  exclude  my  jurisdiction  ?  and 

Srdly.  Whether  I  ought  to  have  received  in  evidence  the 
declarations  of  the  late  John  Cotton,  the  former  tenant  of  part 
of  the  premises  ? 

The  parties  having  differed  as  to  the  stating  of  this  case,  I 
have  settled  the  above  statement  for  the  consideration  of  the 
Court  above. 

Badeley,  for  the  appellant  (plaintiff  below) : 

The  Judge  decides  the  case  on  the  ground  that  the  notice  to  quit 
[  *634  ]  given  by  Ingram  had  determined  the  plaintiff's  title  *as  to  part 
of  the  premises  let  by  him  to  the  defendant ;  and  that  therefore, 
though  the  defendant  continued,  in  fact,  to  enjoy  the  whole  of  the 
premises,  he  is  to  pay  nothing  for  their  use.  The  evidence  does 
not  justify  the  conclusion  that  the  plaintiff's  title  to  any  part  of 
the  premises  had  expired :  but,  supposing  that  it  had  expired,  still, 
as  there  is  no  eviction  or  giving  up  of  possession  by  the  defendant, 
he  is  estopped  from  disputing  his  landlord's  title :  Balls  v.  West- 
wood  (1).  Even  if  there  had  been  an  eviction  from  part  by  title 
paramount,  the  sum  claimable  for  use  and  occupation  would  be 
apportionable.     (He  was  then  stopped  by  the  Court.) 

J.  Gray,  contra : 

The  Judge  has  stated  this  case  so  as  to  make  it  depend  on 
a  point  which  it  must  be  owned  is  untenable;  for  certainly,  if 
Ingram  had  a  paramount  title  to  part  only  of  the  premises,  the 
claim  would  be  apportionable  (2).  But  the  points,  upon  which 
the  defendant  relies,  may  be  sufficiently  collected  from  the  case. 
The  plaintiff  let  the  premises  to  the  defendant  at  a  yearly  rent : 
then  Ingram,  who  claims  to  be  owner  of  the  premises,  gives  the 
plaintiff  notice  to  quit,  which,  according  to  the  defendant's  case, 
terminated  the  plaintiff's  title  at  Lady  Day,  1851.  The  defendant 
paid  rent  up  to  the  day  on  which,  if  Ingram's  claim  is  well 
founded,  the  plaintiff's  title  expired.    From  that  day  the  defendant 

(1)  2  Camp.  11.  (2)  See  note  (/)  to  Salmtm  v.  Smith, 

1  Wms.  Saund.  204  a  (6th  ed.). 
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occupied  by  the  sufferance  of  Ingram,  who  might  have  ejected 
him  and  recovered  the  rent  as  mesne  profits;  and  Ingram  has 
made  the  claim  on  him.  Then,  to  prove  that  Ingram's  claim 
is  well  founded,  the  defendant  offers  in  evidence  the  declarations 
of  the  deceased  tenant  in  possession,  John  Cotton,  to  show  that 
he  held  *these  premises  as  tenant  to  Ingram.  Had  this  evidence 
been  admitted  and  proved  that  fact,  the  defenilant  would  have  had 
a  defence  on  the  merits :  and,  moreover,  it  would  have  appeared 
that  the  Judge  of  the  county  court  had  no  jurisdiction,  by 
stat.  9  &  10  Vict.  c.  95,  s.  58  (i),  as  the  whole  question  would 
have  been  whether  the  plaintiff  or  Ingram  had  the  title  to  the 
premises. 

(Erle,  J. :  That  depends  on  whether  the  law  would  permit  the 
defendant  to  dispute  the  plaintiff's  title.  It  now  seems  to  come 
to  a  question  of  law.  If  A.  having  a  defeasible  title  lets  to  B.  for 
a  year,  and  B.  enters  and  actually  enjoys  for  the  whole  year,  can 
B.,  not  having  given  up  actual  possession,  show  that  his  landlord's 
defeasible  title  was  defeated  before  the  end  of  the  year,  and  use 
that  as  a  defence  in  an  action  for  use  and  occupation  for  the 
subsequent  period  ?) 

He  may  do  so.  BaUa  v.  Westwood  (2)  does  not  state  the  law 
accurately.  A  tenant  is  estopped  from  asserting  that  the  landlord 
who  let  him  into  possession  had  no  title;  but  he  is  at  liberty  to 
show  that  the  landlord  had  a  title  which  has  since  expired :  England 
d.  Syhurne  v.  Slade  (8),  Doe  d.  Jackson  v.  Ramshotham  (4),  Gravenor 
v.  Ifbod/ioi/ae  (6),  note  (c)  to  Walton  v.  Waterhouse(i\)y  Com.  Dig. 
Estoppel  (E  8).  And,  if  the  tenant  may  show  this  in  an  action  in 
ejectment  where  the  possession  of  the  land  is  claimed,  it  seems,  a 
foi-tioji,  that  he  should  be  permitted  to  do  so  in  an  action  claiming 
the  rent.  Suppose  the  plaintiff  had  assigned  the  reversion  to 
Ingram :  in  that  case  the  defendant  plainly  might  set  up  the 
assignment  as  a  defence ;  otherwise  he  would  be  obliged  to  *pay 
the  rent  twice.  As  it  is,  Ingram  gives  notice  to  the  defendant 
that  he  claims  the  rent :  if  the  plaintiff's  title  really  did  expire, 
the  defendant  is  liable  to  pay  the  value  to  Ingram,  and  will  have 
no  defence  if  the  latter  sues  for  mesne  profits.     Surely  it  would  be 


MOUITTKOT 

r. 
Collier. 


[  "ess  ] 


[  ♦636  ] 


(1)  See  ante,  p.  630,  note  (1). 

(2)  2  Camp.  11. 

(3)  2  R.  B.  498  (4  T.  R  682) 

K.K. vol..  XCllI. 


(4)  3  M.  &  S.  516. 

(5)  25  B.  B.  52  (I  Bing.  38). 

(6)  2  Wms.  Saund.  418  a  (6th  ed.). 
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MouNTNOT    very  hard  if  the  defendant  is  not  permitted  to  use  this  as  a  defence 
CoLLiEB.      ^  ^^  action  for  the  rent. 

Baikley,  in  reply : 
Had  the  defendant  given  up  possession  he  might  have  raised  this 
defence :  but  he  continues  actually  to  enjoy  under  the  plaintiff's 
demise,  and  therefore  cannot  dispute  his  title. 

Coleridge,  J. : 

Mr.  Gray  is  obliged  to  admit  that  the  judgment  given  cannot  be 
sustained,  and  that  the  case  must  be  sent  down  again ;  but  he 
succeeds  in  showing  that  the  result  will  probably  depend  upon 
this  question,  whether  the  defendant  may  show  that  the  plaintiff's 
title  had  expired  at  some  time  subsequent  to  the  original  taking, 
though  in  fact  he  has  enjoyed  the  possession  to  the  end  of  the 
term  originally  granted  to  him  by  the  plaintiff,  who  let  him  into 
possession.     It  is  clear  that,  in  some  cases,  a  tenant,  though  he 
may  not  show  that  the  landlord  had  no  title  at  the  time  he  made 
the  demise,  may  show  that  the  title,  which  the  landlord  then  had, 
has  subsequently  expired,  or  been  defeated.     I  tliink  it  would  l>e 
hard  upon  a  tenant  if,  in  order  to  enable  him  to  do  this,  he  was 
obliged  in  all  cases  actually  to  go  out  of  possession ;  and  that,  if 
there  is  a  new  arrangement  with  tlie  person  who  really  has  the 
title  to  hold  under  him,  it  should  be  equivalent  to  going  out  of 
possession.     The  point  arises  in  the  present  case  on  the  second 
[  *637  ]       and  third  questions  put  to  us.     The  facts  *seem  to  be  that  Cotton, 
who  is  since  dead,  occupied  the  **  Shoulder  of  Mutton,"  and  also 
other  premises,  called  the    Raven's  Nest.      The    plaintiff    came 
into  possession,  on  Cotton's  death,  apparently,  from  his  own  state- 
ment, claiming   as    Cotton's  personal  representative:   and  he  let 
the  "  Shoulder  of  Mutton "  to    the  defendant  at  a  yearly    rent. 
Almost  at  the  same  time  Ingram  gave  the  plaintiff  notice  to  quit 
both  the  Raven's  Nest    and    the    "  Shoulder  of  Mutton."      It  is 
not  disputed  that  the  Raven's  Nest  was  held  from  Ingram  :   but 
Cotton,  during  his  life,  and  the  plaintiff  afterwards,  paid  a  sum  of 
10«.  to  Ingram  for  something,  different  from  the  Raven's   Nest : 
according  to  the  plaintiff's  case,  it  was  for  a  part  of  the  "  Shoulder 
of  Mutton  "  only.     On  the  expiration  of  the  notice  to  quit,  the 
plaintiff   gave   up    the   possession   of   tho  Raven's   Nest.       What 
has   passed    between  Ingram  and   the    defendant  is  stated   thus. 
**  Ingram,  in  right  of  such  payinent,  set  up  a  claim  to  the  'Shoulder 
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of  Mutton '  and  the  rest  of  the  premises,  and  gave  notice  to  the    Moumtkot 

defendant  not  to  pay  any  more  rent  to  the  plaintifif ;  and  thereupon      colli biu 

the  defendant  refused  to  pay  rent  to  the  plaintiff: "  but  it  api)ear8 

that  he  had   paid  the  plaintiff  rent  up   to    Lady  Day,  when,  if 

Ingram's   notice    to  quit  was  good,  the  plaintiff's  title  expired. 

Now,  the  Judge  has  found  the  effect  of  the  notice  to  quit  to  be  to 

determine    the   plaintiff's   title  to   that  for  which  the  lOs,  was 

paid  :  the  plaintiff  says  that  was  only  part  of  the  *^  Shoulder  of 

Mutton  " ;  the  defendant  says  it  was  the  whole ;  and  he  proposes 

to  supply  the  deficiency  of  proof,  as  to  what  the  10^.  was  paid  for, 

by  giving  evidence  of  the  declarations  of  Cotton,  which,  he  says, 

will  show  he  paid  it  for  the  whole.    Now,  in  general,  the  declarations 

of  A  deceased  tenant  are  admissible  to  show  under  whom  he  held : 

and  certainly  *I  can  see  no  reason  why  they  should  not  be  admitted       [  ♦638  J 

here.    Then,  if  they  are  admitted,  and  prove  what  is  expected,  the 

question  will  rise,  whether,  if  a  tenant  from  year  to  year  sublets, 

and  sues  the  sub-tenant  for  use  and  occupation,  it  is  competent 

for  the  sub-tenant  to  show,  as  a  defence,  that,  before  the  period  of 

occupation  for  which  he  is  sued,  the  mesne  tenant's  interest  had 

determined,  and  that  the  head  landlord  claims  from  him  the  rent 

for  that  period.     I  do  not  think  it  is  necessary,  for  the  purpose  of 

constituting  such  a  defence,  that  the  sub-tenant  should  actually 

have  given  up  the  possession,  or  that  the  head  landlord  should 

actually  have  evicted  him,  if  there  has  been  a  claim  and  a  new 

arrangement  equivalent  to  an  eviction  and  fresh  taking.     All  that 

it  is  necessary  to  decide  in  this  case  is,  that  the  Judge  ought  to 

liave  received  this  evidence,  on  which  a  question  might  arise  as  to 

the  title  between  the  plaintiff  and  Ingram :  and,  as  soon  as  the 

Judge  is  satisfied  that  the  question  of  title  is  bondJUle  raised,  he 

should  stop  the  cause  and  go  no  further. 

WlOHTMAN,  J.  : 

It  is  conceded  that  the  judgment  of  the  county  court  cannot  be 
supported :  but  the  important  question  is,  whether  the  title  comes 
in  question  :  for,  if  it  does,  the  Judge  has  no  jurisdiction,  and  it  is 
useless  to  proceed  before  him.  Now,  it  is  not  very  clear,  on  the 
case,  what  the  facts  really  were  :  but  there  is  enough  to  show  that 
}>oth  the  plaintiff  and  the  defendant  meant  to  dispute  a  question 
of  title,  namely,  whether  the.whole,  or  only  a  part,  of  the  "  Shoulder 
of  Mutton  "  belonged  to  Ingram  :  and  the  question  is,  whether  the 
defendant  is  at  liberty  in  this  action  to  set  up  that  his  landlord's 

2\— 2 
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MouNTKOT  title  had  expired  ;  for,  if  he  was  at  liberty  to  do  so,  the  tille  did 
Collier,  *come  in  question.  It  seems  to  me  that,  under  the  circumstances, 
[  •689  ]  the  title  came  in  question.  Part  of  the  **  Shoulder  of  Mutton/'  at 
least,  it  is  admitted,  was  built  on  Ingram's  land ;  and  10«.  a  year 
was  paid  to  Ingram,  for  something  which  was  held  from  him ; 
whether  for  that  part  alone,  or  for  the  whole,  is  not  clear.  The 
plaintiff  says  that  it  was  for  that  part  of  the  **  Shoulder  of  Mutton  " 
wliich  he  calls  an  encroachment,  and  that  part  alone  which  was 
held  from  Ingram.  The  defendant  says  that  the  whole  was  held 
from  Ingram  ;  and  Ingram  has  claimed  the  whole.  It  was  proposed 
to  prove  by  declarations  of  the  deceased  occupant  Cotton  that  he 
held  the  whole  from  Ingram.  Cotton  was  not  a  mere  stranger  :  he 
occupied  the  premises ;  he  paid  the  lOs.  rent ;  and  the  plaintiff, 
when  he  came  into  occupation,  paid  the  same  lOs.  rent.  Now, 
under  such  circumstances,  Cotton's  declarations  ouglit  to  have 
been  admitted.  What  his  declarations  when  admitted  may  prove 
we  do  not  know. .  It  will  be  for  the  Judge  to  say  whether  they 
show  that  there  is  a  bond  Jidc  raising  of  a  question  of  title  on  the 
part  of  the  defendant.  As  the  case  stands,  it  seems  to  me  that 
there  is  such  a  bond  fide  raising  of  the  question  of  title. 

Erle,  J. : 

This  is  an  action  for  use  and  occupation:  and  the  plaintiff 
has  proved  a  demise  by  him,  and  an  occupation  by  the  defendant. 
The  proposed  defence  is,  that  the  plaintiff's  title  has  expired  since 
the  demise  and  before  the  period  for  which  the  rent  is  claimed. 
And  the  main  question  is  whether  the  defendant  may  show  that  as 
a  defence,  he  not  having  given  up  possession.  I  think  it  is  compe- 
[  *64u  ]  tent  for  him  to  do  so.  Balh  v.  Westwood  (i)  *is  an  authority  to  the 
contrary :  but  there  are  numerous  authorities  to  show  that  a  tenant 
is  not  estopped  from  showing  that  his  landlord's  title  has  expired. 
And  justice  requires  that  he  should  be  permitted  to  do  so :  for  a 
tenant  is  liable  to  the  person  who  has  the  real  title,  and  may  be 
forced  to  pay  him,  either  in  an  action  for  use  and  occupation,  if  there 
has  been  a  fresh  demise  or  an  arrangement  equivalent  to  one,  or  in 
trespass  for  the  mesne  profits.  It  would  be  unjust  if,  being  so 
liable,  he  could  not  show  that  as  a  defence ;  but  there  are  abundant 
authorities  that  a  tenant  may  show  that  his  landlord's  title  has 
expired.  That  is  the  governing  principle  for  the  decision  of  this  case. 
It  will  be  for  the  Judge,  on  the  evidence,  to  determine  whether  there 

(1)  2  Camp.  11. 
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is  a  bond  fide  defence  on  this  ground,  or  whether  it  is  merely  Mouwtnoy 
colourable.  If  it  is  a  bond  fide  defence  title  came  in  question,  coi.lirb. 
Cotton's  declarations  were  admissible  before  any  tribunal ;  for,  as 
he  was  a  deceased  occupant,  his  declarations,  going  to  cut  down 
Ins  ptimd  facie  title,  were  admissible  on  that  ground.  Further,  in 
the  present  case,  it  appears  that  the  plaintiff  claims  as  Cotton's 
executor,  and  under  him.  Then,  if,  when  received,  these  declarations 
show  that  the  question  of  title  bondjide  arises,  the  jurisdiction  ceases. 

Cbompton,  J. : 

The  case  must  go  down  again;  and  the  declarations  must  be 
received:  but  it  is  desirable  that  we  should  express  our  opinion 
whether  the  title  so  arises  that  the  Judge  should  stop  the  case.  That 
mainly  depends  on  tlie  question  whether  the  proposed  defence  can  be 
raised.  I  believe  it  has  never  been  expressly  decided  whether  the 
expiration  of  the  landlord's  title  as  to  part  of  the  premises  is  a 
defence  ;?ro  *tanto  to  an  action  for  the  use  and  occupation,  when  [**4i  ] 
the  tenant  has  actually  enjoyed  the  whole  premises  for  the  whole  of 
the  period  in  question,  or  whether,  in  order  to  make  it  a  defence, 
there  must  be  an  eviction  or  giving  up  of  possession  shown.  On 
principle  it  would  seem  a  defence,  where,  in  consequence  of  the 
expiration  of  the  title,  the  defendant  is  liable  to  another  for  the 
mesne  profits  of  the  part  in  question,  and  that  other  claims  them. 
But  it  is  not  necessary  to  decide  that ;  for  there  seems  in'  this  case 
to  be  sufficient  probable  ground  for  the  defence  to  make  the  title 
come  in  question :  and,  if  the  evidence  is  such  as  may  be  expected, 
so  that  the  question  whether  Ingram  or  the  plaintiff  has  the  title  to 
these  premises  appears  bondjide  to  be  raised,  the  Judge  should  stop 
the  cause. 

Badeley  claimed  the  costs,  as  the  judgment  appealed  against 
was  not  confirmed. 

Per  CuRiAH : 

It  is  the  general  rule  that  when  the  judgment  is  not  confirmed 
the  appellant  gets  costs :  but  it  is  not  inflexible.  We  have  made 
several  exceptions  already. 

Judgment  set  aside  ivithout  costs. 
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1853.  EEG.  V.  The  INHABITANTS  of  ST.  GILES, 

CAMBEEWELL. 

(1  El.  &  lil.  642-  64f;;  S.  C.  22  L.  J.  M.  C.  64;  17  Jur.  l(-4.) 

On  the  trial  of  an  appeal  at  Sessions,  a  witness  proved  the  content^s  of  a 
lost  deed,  and  its  execution  by  the  parties.  He  stated,  on  cross-examina- 
tion, that  the  name  of  B.  was  written  opposite  to  the  names  of  the  parties ; 
that  he  knew  B.,  who  was  dead ;  but  that  witness  did  not  know  B.'s  hand- 
writing. The  Sessions  found  that  B.  was  the  attesting  witness,  and,  becaube 
there  was  no  evidence  of  his  handwriting,  rejected  the  secondary  evidence. 
On  a  case  stating  the  above  facts : 

Held :  that,  the  Sessions  having  found  as  a  fact  the  identity  of  the 
attesting  witness  and  the  deceased  man,  further  evidence  of  handwriting 
was  not  required. 

On  appeal  against  an  order  of  two  justices,  dated  20th  November, 
A.D.  1851,  for  the  removal  of  Jane  White,  the  wife  of  William 
White,  from  the  parish  of  Camberwell  in  Surrey  to  the  parish  of 
Nuneaton  in  Warwickshire,  the  Sessions  quashed  the  order,  subject 
to  the  following  case. 

The  ground  of  removal  was  the  alleged  settlement  of  the  paui^er 
in  Nuneaton,  by  the  apprenticeship  of  tlie  said  William  W^hite  to 
Henry  Webb,  late  of  Nuneaton,  a  plumber  and  glazier,  deceased. 
At  the  hearing  of  the  said  appeal,  the  indenture  of  apprenticeship 
was  not  produced ;  but  Robert  Webb,  a  son  of  the  said  Henry  Webb, 
was  called  to  prove  the  deed,  and  its  destruction  by  his  father.  He 
stated  that  he  saw  the  deed  in  1827  ;  that  it  was  an  indenture ;  and 
that  opposite  to  the  seals  were  the  names  of  his  said  father  and  of 
the  said  William  White  in  their  respective  hands  writing.  In 
answer  to  questions,  put  by  counsel  for  the  appellant  parish,  as  to 
the  execution  of  the  alleged  indenture,  he  said  that  the  instrument 
bore  also  the  name  of  one  Buchanan  ;  that  that  name  was  written 
on  the  side  of  the  indenture  opposite  to  the  signature  of  Henry 
Webb  and  William  White ;  that  he  did  not  know  what  was  meant 
by  "attesting  witness,'*  but  believed  the  signature  in  question  to  be 
a  lawyer's  signature;  that  one  Buchanan  had  been  a  lawyer  at 
[  •643  ]  Nuneaton,  but  he  had  heard  he  was  now  *dead ;  and  that  witness 
did  not  know  the  handwriting  of  the  said  Buchanan.  It  was 
objected,  by  the  counsel  for  the  appellant  parish,  that  secondary 
evidence  of  the  contents  of  the  indenture  of  apprenticeship  was 
not  admissible,  as  proof  had  not  been  given  of  the  alleged  attesting 
witness's  handwriting.  The  Court  overruled  the  objection,  on  tht? 
ground  that  it  had  not  been  proved  that  there  had  been  an  attest- 
ing witness.    The  witness  thereupon  gave  parol  evidence  of  the 
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contents  of  the  indenture;  which  was  an  indenture  whereby  the 
said  William  White  was  apprenticed  to  the  said  Henry  Webb :  and 
he  also  proved  residence  and  service  in  Nuneaton  under  the  said 
indenture.  The  witness,  upon  general  cross-examination,  stated 
that  he  believed  that  Buchanan  was  attesting  witness  to  the  inden- 
ture; that  witness  was  sure  Buchanan  was  attesting  witness. 
Upon  re-examination,  he  stated  that  his  reason,  for  believing  and 
feeling  sure  that  Buchanan  was  attesting  witness,  was  that  Buchanan 
had  always  transacted  legal  business  for  his  father;  that  witness 
was  not  present  when  the  deed  was  executed.  The  counsel  for  tlie 
appellant  parish  hereupon  called  the  attention  of  the  Court  to  the 
objection  made :  and  the  Court,  being  of  opinion  that  Buchanan  was 
the  attesting  witness  to  the  deed,  decided  in  their  favour;  and, 
there  being  no  other  evidence  as  to  the  deed,  quashed  the  order, 
but,  at  the  request  of  the  respondent  parish,  subject  to  the  opinion 
of  this  Court. 

If  this  Court  shall  be  of  opinion  that  secondary  evidence  of  the 
contents  of  the  said  indenture  of  apprenticeship  was  rightly 
rejected,  the  order  of  Sessions  is  to  be  confirmed  and  the  order 
of  removal  is  to  stand  quashed.  But,  ii  this  Court  shall  be  of 
opinion  *that  secondary  evidence  of  the  contents  of  the  said 
indenture  was  wrongly  rejected,  then  the  order  of  Sessions  is  to  be 
quashed  and  the  order  of  removal  to  be  confirmed. 

Joyce,  in  support  of  the  order  of  Sessions : 

When  an  attested  instrument  is  not  destroyed,  the  ordinary 
mode  of  proof  is  to  call  the  attesting  witness ;  or,  if  he  be  dead, 
to  prove  his  handwriting.  If  the  deed  is  destroyed,  and  the 
attesting  witness  is  alive,  he  must  be  called  :  Gillies  v.  Smither  (l). 
It  seems  to  follow,  that  if  he  be  dead  his  handwriting  must  be 
proved. 

Bovill  and  Maxwell,  contra  : 

In  Gillies  v.  Smither  (1)  the  witness  was  alive.  The  present  case 
is  more  like  Keeling  v.  Ball  (2),  in  which  it  was  held  that  the 
contents  of  a  lost  deed  might  be  proved,  though  there  were  sub- 
scribing witnesses,  those  witnesses  being  unknown.  Though  proof 
of  the  handwriting  of  an  attesting  witness  who  is  dead  is  a  method 
of  proving  a  deed,  it  has  never  been  decided  to  be  the  only  mode  of 
proof,  even  when  the  deed  is  not  lost. 

(I)  2  SUrk.  N.  P.  C.  528.  (2)  Pea.  Ev.  App.  xxxii. 
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North  AM  t]ioii«;h  he  does  not  thereby  deprive  Z.  of  the  use  of  any  water,  is  liable  to 

r.  au  uctiou  at  the  suitof  Z. 

Hurley.  In  guch  an  action,  it  is  sufficient  for  Z.  to  declare  that,  by  reason  of  his 

possession  of  the  laud,  he  is  entitled  to  have  the  use  and  benefit  of  the  water 
flowing  in  a  certain  direction  along  the  channel,  and  that  defendant  diverteii 
the  water  therefrom.     It  is  not  necessary  to  refer  to  the  grant. 

Case.     The  first  count  charged  that,  before  and  at  the  time  of 
committing  &c.,  plaintiff  was  lawfully  possessed  of  a  certain  close 
of  meadow  land  called    (to  wit)   Fourth   Tanner's   Meadow,  and 
defendant  was  possessed  of  a  certain  other  close  of  meadow  land 
adjoining  the  said  close  of  plaintiff,  called  (to  wit)  Third  Tanner's 
Meadow ;  in  which  last  mentioned  close  there  was  a  stream    or 
watercourse,  called  and  known  as  Magelake  Brook,  and  another 
stream  or  watercouse,  rising  from  a  spring  near  the  last  mentioned 
close,  in  a  close  of  land  of  defendant  called  the  Second  Tanner's 
Meadow ;  and  which  two  streams  or  watercourses  united  together 
in  the  close  called  the  Second  Tanner's  Meadow,  at  a  certain  point 
there,  and,  from  and  after  such  junction,  ran   together  in   one 
united  stream  through  and  along  a  part   of  the  last  mentioned 
close,  and  through  the  said  close  called  the  Third  Tanner's  Meadow, 
in  a  direction  towards  the  said  close  of  plaintiff:  and  that ''  plaintiff, 
by  reason  of  his  possession  of  the  said  first  mentioned  close  of 
meadow  land,  was  entitled  to  have  the  use  and  benefit   of    the 
water  of  the  said  united  stream    or  watercourse ;   and  the  said 
united   stream   or   watercourse,  long  before  and   until   the   com- 
mitting "  &c.,    **  ran    and    flowed,   and  of  right  ought  to   have 
run  and  flowed,  and  still  of  right   ought  to  run  and  flow,  from 
[  •666  ]       and  out  of  the  said  *close  of  the  defendant  in  a  certain  direction, 
and  through  and  along  a  certain  channel,  unto  and  into  the  said 
close  of  the  plaintiff^  for  the  watering  and  irrigation  of  his  said 
close,  and  the  benefit  and  improvement  of  the  soil  thereof,  at  all 
times  of  the  year  except  the  first  ten  days  of  every  month  in  each 
year."     That  defendant,  well  knowing  the  premises,  but  contriving 
and  intending  to  injure  plaintiff,  and  to  deprive  him  of  the  use, 
benefit  and  enjoyment  of  the  water  of  the  said  united  stream  or 
watercourse  for  the  purpose  aforesaid,  and  in   the   manner    and 
at  the  times  aforesaid,  heretofore,  to  wit  on  11th  January,  1850, 
and  on  divers  other  days  and  times  between   that   day  and    the 
commencement  &c.,  the   said  days  and  times,  respectively,  being 
other  days  and  times  than  the  first  ten  days  of  each  month  within 
that  period,  "  wrongfully  and  injuriously  diverted  and  turned  the 
course  of  the  said  stream  and  watercourse,  and  thereby,  on  each 
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of  the  said  days  and  tiiues,  wholly  hindered  and  prevented  the  Nobtham 
water  thereof  from  running  and  flowing  in  its  proper  course  and  hublby. 
channel,  and  in  the  direction  last  aforesaid,  as  of  right  it  ought 
to  have  run  and  flowed,  and  otherwise  would  have  run  and  flowed, 
unto  and  into  the  said  close  of  the  plaintiff,  for  the  watering 
and  irrigation  of  the  said  last  mentioned  close ;  and  thereby,  on 
the  several  days  and  times  aforesaid,  wholly  deprived  the  plaintiff 
of  the  use  and  benefit  of  the  said  water  for  the  purpose  aforesaid." 

The  second  count  charged  that  defendant,  on  other  days  &c.,  not 
being  any  of  the  first  ten  days  &c.,  "wrongfully  and  injuriously  so 
placed,  disposed  and  kept  certain  fenders,  then  being  in  and  upon 
the  said  close  of  the  defendant,  and  in  and  upon  the  said  uniteo 
stream  there,  that,  by  means  thereof,  the  water  of  the  *said  last  [  *^67  ] 
mentioned  stream  and  watercourse  was,  on  each  of  the  days  and  times 
last  aforesaid,  wholly  hindered  an4  prevented  from  running  and 
flowing  in  its  proper  course  and  channel,  and  as  of  right  it  ought  to 
have  done,  unto  and  into  the  said  close  of  the  plaintiff,  for  the 
purpose  aforesaid :  "  and  plaintiff,  during  all  the  time  last  aforesaid, 
was  thereby  wholly  deprived  of  the  use,  benefit  and  enjoyment  of 
the  said  water  for  the  watering  and  irrigating  of  his  close. 

Pleas :  1.  Not  guilty.    Issue  thereon. 

2.  That  plaintiff  was  not  possessed  of  the  close.     Issue  thereon. 

8.  That  plaintiff  "  was  not,  by  reason  of  the  possession  of  the 
said  close,  entitled  to  have  the  use  and  benefit  of  the  said  water,  in 
manner  "  &c.    Issue  thereon. 

4.  That  the  said  united  stream  and  watercourse  did  not  run  and 
flow,  nor  ought  it  of  right  to  have  &c.,  nor  ought  it  of  right  still 
i^c,  "  in  the  manner  and  at  the  times  in  the  said  declaration 
described,  into  the  said  close  of  the  plaintiff  in  the  declaration 
mentioned,  for  the  purposes  in  the  said  declaration  alleged,  in 
manner  "  &c. :  conclusion  to  the  country.     Issue  thereon. 

5.  Leave  and  licence.  Verification.  Eeplication:  De  injuria. 
Issue  thereon. 

6.  That,  "  before  any  or  either  of  the  said  several  times  when 
il:c.,  the  defendant  was  seised  in  his  demesne  as  of  fee  of  and  in 
certain,  to  wit  four,  closes  of  land  on  the  bank  of,  and  next 
adjoining  to,  the  said  stream  and  watercourse  in  the  declaration 
mentioned ;  which  were  higher  up  and  nearer  the  source  of  the 
said  stream  and  watercourse  than  the  said  close  of  the  plaintiff  in 
the  declaration  mentioned :   and  that  the  defendant,  and  all  those 

whose  estate  he  now  hath  in  the  said  closes  of  *land,  have,  from       [  'bcs  ] 
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North  AM  time  whereof  "  &c.,  ''  been  used  and  accustomed  of  right  to  have 
tiuRLEY.  ^^^  6QJoy,  and  the  defendant,  at  the  said  several  times  when  &€., 
ought  of  right  to  have  had  and  enjoyed,  and  the  defendant  ought 
of  right  now  to  have  and  enjoy,  the  benefit  and  advantage  of  a 
reasonable  quantity  of  the  water  of  the  said  stream  and  watercourse 
for  the  irrigation  of  the  said  closes  of  the  defendant,  and  the  more 
beneficial  enjoyment  thereof,  as  to  the  said  closes  belonging  and 
appertaining,  doing  no  unnecessary  damage  to  those  entitled  to  the 
benefit  and  advantage  of  the  water  of  the  said  stream  and  water- 
course, or  any  part  thereof,  in  any  part  thereof,  or  to  any  other 
person  or  persons  whatsoever,  and  diverting  and  turning  only  such 
reasonable  quantity  as  aforesaid,  and  no  more  than  should  be 
necessary  for  the  purpose  aforesaid :  without  this,  that  the  said 
stream  and  watercourse  in  the  declaration  mentioned  ran  and 
flowed,  and  of  right  ought  to  have  **  &c.,  "  and  still  of  ri<;ht  "  &€., 
**  in  the  manner  and  at  the  times  in  the  declaration  described,  and 
for  the  purposes  in  the  declaration  mentioned,  in  manner"  &c.: 
conclusion  to  the  country.     Issue  thereon. 

7.  Allegation  of  defendant's  seisin  of  four  closes,  as  in  plea  6, 
and  alleging  ''  that  the  defendant,  and  all  those  whose  estate  he 
now  hath  in  the  said  closes  of  land,  for  the  period  of  twenty  years 
next  before  the  commencement  of  this  suit,  enjoyed,  as  of  right  and 
without  interruption,  the  benefit  and  advantage  of  a  reasonable 
quantity  of  the  water  of  the  said  stream  and  watercourse,  for  the 
irrigation  of  the  said  closes  of  the  defendant,  for  the  more  beneficial 
enjoyment  thereof,  as  to  the  said  closes  belonging  and  appertaining, 
and,  to  this  end  and  for  this  purpose,  as  occasion  required,  to  divert 
[  *669  ]  and  *turn  the  course  of  the  said  stream  and  watercourse  in  the 
parts  next  to  and  adjoining  the  said  closes  of  the  defendant, 
and  to  place,  dispose  and  keep  fenders  there,  and  in  and  upon 
the  said  stream  there,  doing  no  unnecessary  damage  to  those 
entitled  to  the  benefit  and  advantage  of  the  water  of  the  said 
stream  or  any  part  thereof,  in  any  part  thereof,  or  to  any  other 
person  or  persons  whatsoever,  and  diverting  and  turning  only 
such  reasonable  quantity  as  aforesaid,  and  no  more  than  should 
be  necessary  for  the  purpose  aforesaid."  "  That,  before  and  at 
the  said  several  times  when  &c.,  irrigation  was  necessary  for 
the  said  closes,  and  that,  in  exercise  of  his  said  right,  and  for 
that  and  no  olher  purpose,  he  did,  at  the  said  several  times  when 
&c.,  commit  the  said  several  acts  in  the  declaration  mentioned, 
doing  no  unnecessary  damage  to  the  plaintiff,  and  diverting  and 
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turning  only  such  reasonable  quantity  as  aforesaid   of   the   said     Northam 
water,  and  only  so  much  thereof  as  was  necessary  for  the  pur-      HuRrET. 
pose  aforesaid  :  as  he  lawfully  *'    &c. :  verification.     Beplication  : 
Traverse  of  the  enjoyment.     Issue  thereon. 

On  the  trial,  before  Martin,  B.,  at  the  Devonshire  Summer 
Assizes,  1852,  the  plain tifif  gave  in  evidence  an  agreement  under 
seal,  dated  30th  September,  1886,  between  Sylvanus  Fox,  of  the  one 
part,  and  Edward  Fox,  the  said  Sylvanus  Fox,  Samuel  Fox,  Henry 
Fox  and  Cbarles  Fox,  of  the  other  part.  Whereby  (amongst  other 
things)  it  was  recited  that  the  lowest  of  four  closes  called  Tanner's 
Meadows  had  been  conveyed  to  the  use  of  Sylvanus  Fox  in  fee ; 
and  it  was  agreed  "  that  the  owners  or  owner,  for  the  time  being," 
of  ihe  First  Tanner's  Meadow,  the  Second  Tanner's  Meadow  and 
the  Third  Tanner's  Meadow,  of  which  three  meadows  the  *agree-  [  'cto  ] 
ment  stated  that  the  said  Henry  Fox  was  then  owner  in  fee  simple, 
"and  the  said  Sylvanus  Fox,  his  heirs,  appointees  and  assigns, 
shall  respectively  have  and  enjoy  for  ever  hereafter  such  rights  and 
benefits  as  hereinafter  expressed  :  that  is  to  say  :  It  shall  and  may 
be  lawful  to  and  for  the  owner  or  owners  for  the  time  being  of  the 
said  First,  Second  and  Third  Tanner's  Meadows,  now  belonging  to 
the  said  Henry  Fox,  to  have  and  use,  at  all  times,  for  the  purpose 
of  irrigating  his  said  two  meadows  above  described  as  the  First 
Tanner's  Meadow  and  the  Second  Tanner's  Meadow,  or  any  part 
thereof,  respectively,  all  the  water  which  flows  through  the  said 
First  Tanner's  Meadow ;  and  also  to  have  and  use,  during  tbe  first 
ten  days  of  every  month,  for  the  purpose  of  irrigating  the  meadow 
above  described  as  the  Third  Tanner's  Meadow,  the  water  of  a 
stream  which  flows  into  and  at  the  south  eastern  corner  of  tlie  said 
Third  Tanner's  Meadow,  including  the  water  of  a  warm  spring  which 
rises  in  the  said  Second  Tanner's  Meadow :  provided,  nevertheless, 
that  at  all  other  times  the  water  of  the  said  last  mentioned  stream 
and  spring  shall  respectively  be  under  the  controul  and  at  the 
di8XK)8al  of  the  said  Sylvanus  Fox,  his  heirs,  appointees  or  assigns, 
and  be  allowed  to  pass  and  flow  in  a  free  and  uninterrupted  course 
towards  and  into  the  premises  so  conveyed  to,  or  in  trust  for,  him 
and  them  as  aforesaid,  through  a  channel  about  twelve  cloth  yards 
from  the  hedge  which  forms  the  southern  boundary  of  the  said 
Third  Tanner's  Meadow ;  and  that  the  owner  or  owners  for  the 
time  being  of  the  said  Second  and  Third  Tanner's  Meadows  do  and 
shall,  at  his  or  their  own  expense,  keep  such  channel  and  spring  in 
repair,  and  properly  scoured  or  cleaned  out,  as  often  *as  it  may  be       [  •♦J?!  ] 
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NoBTHAii  needful :  and,  in  case  such  owner  or  owners  shall  neglect  or  refuse 
Hurley,  80  ^  do,  the  said  Sylvanus  Fox,  his  heirs,  appointees  and  assigns, 
shall  and  may  (on  giving  such  owner  or  owners  ten  days'  previous 
notice  in  writing)  enter  upon  the  said  last  mentioned  meadows,  or 
any  part  thereof,  and  cleanse  and  repair  the  said  channel  and 
spring  when  and  as  often  as  it  may  be  expedient." 

The  close  so  recited  to  have  been  conveyed  to  Sylvanus  Fox 
was  identified  with  the  Fourth  Tanner's  Meadow,  named  in  the 
declaration ;  and  the  Second  Tanner's  Meadow  and  Third  Tanner's 
Meadow,  named  in  the  agreement,  were  identified  with  the  closes 
so  named  in  the  declaration.  It  was  proved  that  the  plaintiff  was 
owner  and  occupier  of  the  Fourth  Tanner's  Meadow  by  conveyance 
from  Sylvanus  Fox ;  and  that  the  defendant  was  owner  and 
occupier  of  the  First,  Second  and  Third  Meadows  by  conveyance 
from  Henry  Fox.  It  was  also  proved  that  the  water  ran  along  the 
channel  described  in  the  declaration,  as  stated,  until  the  defendant 
turned  it  in  the  manner  complained  of  in  the  breach.  For  the 
defendant,  it  was  insisted  that  the  water,  though  diverted  from  a 
part  of  the  channel,  was  restored  to  it  at  a  lower  spot,  so  that,  in 
effect,  the  plaintiff  had  the  full  use  of  the  water.  The  learned 
Baron  expressed  his  opinion  that  this  afforded  no  defence,  but  that 
the  plaintiff  was  entitled  to  insist  upon  the  water  flowing  through- 
out in  the  channel  described ;  and  he  further  ruled  that  the  plaintiff 
might  recover  for  the  infringement  of  this  right  upon  the  declaration 
framed  as  above.  A  verdict  was  taken  for  plaintiff,  with  nominal 
damages. 
[  672  ]  In  Michaelmas  Term,  1862,  Kinglake,  Serjt.  obtained  a  rule  uln 

for  a  new  trial  on  the  ground  of  misdirection.     In  last  Term(i). 

Crowder  and  Mantagu  Sviith  showed  cause ;  and  Kinglake,  Serjt. 
and  Phinn  supported  the  rule. 

It  is  considered  suflBcient  to  refer  to  the  judgment  of  the  Coubt. 

Cur.  adv.  vtdL 

Coleridge,  J.  now  delivered  the  judgment  of  the  Court  : 

In  this  case  the  plaintiff,  occupying  Fourth  Tanner's  Meadow, 
complained  that  the  defendant  had  diverted  the  channel  of  a  water- 
course in  Third  Tanner's  Meadow.  And,  in  support  of  his  case,  he 
relied  upon  a  deed  between  Sylvanus  Fox,  owner  of  Fourth  Tanner*s 

(1)  Monday,  January  JJlst.  Befoi-e  Lord  Campbell,  Ch.  J.,  Coleridge. 
Wightman  and  Erie,  JJ. 
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Meadow,  and  Edward  Fox  and  others,  owners  (i)  of  First,  Second     North  am 
and  Third  Tanner's  Meadows,  whereby  it  is  stipulated  that  Edward      hurlry. 
Fox  and  the  others  should  have  the  use  of  a  certain  stream  of  water 
for  irrigation  for  ten  days  in  every  month,  and  that  at  all  other 
times  the  same  stream  should  be  under  the  controul  of  Sylvanns 
Fox  and  his  assigns,  and  should  flow  in  a  free  and  uninterrupted 
course,   through  a  channel   therein  particularly  described,   into 
Fourth  Tanner's  Meadow ;  with  an  undertaking  that  the  owners 
of  First,  Second  and  Third  Tanner's  Meadows  should  cleanse  the 
channel,  and  with  *liberty  to  Sylvanus  Fox  and  his  assigns  to  do       [  •673  ] 
so  on  their  default. 

This  deed,  in  our  judgment,  operates  as  a  grant  of  the  easement 
of  the  watercourse  therein  described :  and,  inasmuch  as  the  channel 
is  specified,  with  a  right  to  enter  and  cleanse  that  channel,  we  are 
of  opinion  that  Sylvanus  Fox,  and  those  claiming  under  him, 
acquired  a  right  in  respect  of  that  channel ;  and  that  a  change  of 
the  channel  would  be  an  injury  to  this  right.  And,  as  the  plaintiff 
claimed  under  Sylvanus  Fox,  and  the  defendant,  claiming  under 
the  owners  of  First,  Second  and  Third  Tanner's  Meadows,  had 
diverted  the  stream  from  the  specified  channel,  though  without 
damage  to  the  plaintiff,  we  think  there  was  a  cause  of  action  for 
injury  to  the  right. 

Our  judgment  is  founded  on  the  effect  of  the  deed  which  governs 
the  rights  of  the  present  parties :  and,  in  so  deciding,  we  do  not 
intend  at  all  to  limit  the  salutary  principle  laid  in  Emhrey  v. 
Owen  (2),  to  the  effect  that  the  superior  riparian  proprietors  may 
use  the  stream  for  all  reasonable  purposes  while  in  their  land, 
provided  they  send  it  on,  without  material  diminution  or  alteration, 
to  inferior  proprietors. 

It  was  further  objected  that,  if  such  was  the  case,  the  plaintiff 
could  not  recover  for  it  under  the  present  declaration,  claiming  the 
right  by  reason  of  possession  without  mentioning  or  referring  to 
the  deed.  But  this  objection  we  think  untenable.  If  the  easement 
was  granted  to  the  owners  of  Fourth  Tanner's  Meadow,  we  think 
the  precedents  are  clear  that  it  may  be  described  *in  a  declara-  [  *(«74  ] 
tion  as  an  easement  to  which  the  plaintiff  is  entitled  by  reason 
of   his  possession  of   that  meadow.     Therefore  the  rule  will  be 

discharged. 

Hale  discharged, 
(I)  The  interests  of  Edward,  Samuel      of  the  agreement. 
and  Charles,  in  the  soil,  appeared  to  (2)  86  R.  R  331  (6  Ex.  353). 

have  determined  before  the  execution 
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1853.  WILT8HEAR  v.  THOMAS  COTTRELL(l). 

^^**  (1  El.  &  BL  674—691 ;  S.  C.  22  L.  J.  Q.  B.  177  ;  17  Jiir.  758.) 

[  ^^^  ]  Trustees,  seised  under  a  devise  in  fee  of  a  farm,  leased  to  defendant,  one 

of  themselves,  for  a  term,  and  afterwards,  in  the  character  of  trustees  only, 
conveyed  the  land  to  plaintiff  in  fee,  with  all  fixtures :  Held  that  defendant, 
being  a  party  to  the  conveyance,  could  not,  after  the  conveyance,  under  the 
general  law  or  the  custom  of  the  country,  remove,  at  the  expiration  of  his 
term,  farm  machinery  annexed  to  the  land. 

And  that  he  was  therefore  liable  to  plaintiff,  who  had  demised  to  M.,  in 
case  for  injury  to  the  reversion,  for  removing  staddles  built  into  the  land 
for  the  purposes  of  supporting  ricks,  and  a  threshing  machine  attached  by 
bolts  and  screws  to  pillars  fixed  in  the  land,  assuming  that  he  might  have 
removed  them  if  they  had  been  placed  there  by  himself  and  he  had  not 
joined  in  the  conveyance. 

That  a  granary,  resting  by  its  mere  weight  on  staddles  built  into  the 
land,  was  a  chattel,  and  would  not  be  a  fixture,  in  the  ordinary  sense  of  the 
word,  though  it  might  pass  by  that  word  if,  from  the  rest  of  the  conveyance, 
an  intention  appeared  of  comprehending  farm  machinery  in  general.  But 
that,  even  then,  plaintiff  could  not  recover  against  defendant  for  carrying 
it  away,  either  as  fot  an  injury  to  the  reversion  in  the  land,  the  chattel  not 
being  part  of  such  reversion,  or  in  trover,  M.  being  entitled  to  the  exclusive 
possession  of  the  chattel. 

Case.  The  first  count  stated  that,  before  and  at  the  times  of 
the  committing  &c.,  divers,  to  wit  four,  closes,  with  the  appurten- 
ances, situated  &c.,  were  respectively  in  the  possession  and  occupa- 
tion of  James  May,  as  tenant  thereof  respectively  to  plaintiff,  the 
[  ♦875  ]  *reversion  of  and  in  the  same  closes  respectively  then  and  still 
belonging  to  plaintiff:  yet  defendant,  well  knowing  Ac,  but  con- 
triving &c.  to  injure,  &c.  plaintiff  in  his  reversionary  estate  and 
interest  of  and  in  the  said  closes,  with  the  appurtenances  respec- 
tively, whilst  plaintiff  was  so  interested  therein,  to  wit  on  1st  May, 
1852,  and  on  divers  other  days  and  times  between  that  day  and 
the  commencement  of  this  suit,  wrongfully  and  unjustly,  and 
without  the  leave  or  licence  and  against  the  will  of  plaintiff,  broke, 
pulled  down  and  destroyed,  and  removed  and  carried  away,  a 
certain  building  called  and  known  by  the  name  of  the  granary, 
then  being  in  and  upon  one  of  the  said  closes,  and  affixed  thereto, 
and  forming  and  being  part  thereof ;  and  then  broke  and  threw 
down  divers,  to  wit  1,000,  bricks,  and  divers,  to  wit  1,000,  pieces  of 
wood,  and  divers,  to  wit  1,000,  slates,  and  divers,  to  wit  1,000,  tiles, 
of  and  belonging  to  the  granary,  and  with  which  the  granary  was 
then  and  there  built,  and  then  being  of  great  value,  to  wit  60/. ; 

(1)  Cited,  Holland  v.  Hodgson  (1872)  610,  C.  A. ;  Monti  v.  Barnes  [1901]  I 

L.  R.  7  C.  P.  328,  334,  41  L.  J.  C.  P.  Q.  B.  205,  207,  70  L.  J.  K.  B.  22o, 

1 40  ;  Hohson  v.  (hwrinfje  [1897]  1  Ch.  83  L.  T.  619,  C.  A.— A.  C. 
182,   189,  66  L.  J.  Ch.  114,  75  L.  T. 
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and  also  then  broke,  pulled  down  and  destroyed,  and  removed  and    Wiltsueab 

carried  away,  divers,  to  wit  50,  rick  staddles,  and  divers,  to  wit     cottbell. 

50,  rick  stones,  of  great  value,  to  wit  20/.,  then  being  in  and  upon 

another  of  the  said  closes,  and  affixed  thereto,  and  forming  and 

being   part  thereof;    and  also  then  broke  and  pulled  down,  and 

removed  and  carried  away,  divers,  to  wit  2,  threshing  machines, 

and  2  other  machines,  of  great  value,  to  wit  lOOL,  then  affixed  to, 

and  forming  and  being  part  of,  another  of  the  said  closes;  and 

also  then  dug  up  and  pulled  down,  removed  and  carried  away, 

divers,  to  wit  10,  posts  of  great  value,  to  wit  10/.,  then  affixed  to, 

and  forming  and  being  part  of,  another  of  the  said  closes :  whereby, 

and  by  reason  of  which  said  several  premises,  plaiutiif  has  *been       [*076] 

and  is  greatly  injured  &c.  in  his   said    reversionary  estate  and 

interest  of  and  in  the  said  closes  and  premises,  with  the  appurten* 

ances,  respectively,  so  in  the  possession  and  occupation  of  the  said 

James  May,  as  tenant  thereof  to  the  plaintiff  as  aforesaid. 

Second  count.  Trover  for  threshing  machines,  other  machines, 
posts,  loads  of  tiles,  bricks,  pieces  of  wood,  slates,  rick  staddles  and 
rick  stones. 

Pleas :  1.  Not  guilty.     Issue  thereon. 

2.  To  first  count :  That  the  closes  in  the  first  count  mentioned 
were  not,  nor  were  any  or  either  of  them,  or  any  part  thereof,  at 
the  times  when  &c.  in  the  first  count  mentioned,  in  the  possession 
and  occupation  of  James  May,  as  tenant  thereof  respectively  to 
plaintiff,  in  manner  &c. :  conclusion  to  the  country.    Issue  thereon. 

8.  To  second  count :  That  plaintiff  was  not,  at  the  said  time  when 
&c.  in  the  second  count  mentioned,  possessed  of  the  s£ud  goods  &c., 
or  any  &c.,  as  of  his  own  property,  in  manner  &c. :  conclusion  to 
the  country.    Issue  thereon. 

On  the  trial,  at  the  Oxfordshire  Summer  Assizes,  1852,  before 
Williams,  J.,  it  appeared  that  the  defendant,  during  the  latter  part 
of  May,  1852,  had  carried  off  from  the  premises  in  question  certain 
Btaddles,  a  threshing  machine,  and  a  granary.  The  staddles  were 
erections  for  the  support  of  a  rick ;  they  were  stone  pillars,  mortared 
into  a  foundation  of  brick  and  mortar,  which  was  let  into  the  earth ; 
stone  cape  were  mortared  on  to  them  at  the  tops ;  and  on  these 
the  ricks  rested.  The  threshing  machine  was  placed  inside  one 
of  the  bams  (the  machinery  for  the  horse  being  on  the  outside), 
and  there  fixed  by  screws  and  bolts  to  four  posts  which  were  let 
into  the  earth.  The  granary  consisted  of  a  wooden  shed,  tiled 
over ;  it  rested  by  its  mere  weight  upon  a  wooden  frame,  which 
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W1LT8HBAB  demand  whatsoever  at  law  and  in  equity,  of  Thomas  *Coltrell 
CoTTKELL.  (defendant),  Henry,  George,  John,  Elizabeth,  William  and  Edward 
[  •680  ]  Cottrell,  respectively,  into  and  upon  the  said  farm,  lands,  heredita- 
ments and  premises,  thereby  granted,  released  and  conveyed,  or 
intended  so  to  be,  &c.  To  hold  the  said  farm,  lands,  hereditanaeuts 
and  premises  thereinbefore  described,  and  all  other  the  premiBes 
thereby  granted,  released  and  conveyed,  or  intended  so  to  be,  w^ith 
their  appurtenances,  unto  the  said  James  Wiltshear  and  his  heirs 
for  ever,  to  the  uses  thereinafter  declared. 

The  schedule  referred  to  in  the  indenture  specified:  "A  freehold 
estate,  comprising  a  recently  erected  farm-house,  two  barns,  two 
cart-sheds,  stabling  for  nine  horses,  double  shed,  with  walled  yard, 
piggery  and  poultry  house,  rick  and  farm  yards,  garden  and 
orchard,  well  stocked  with  fruit  trees,  together  with  112a.  2r.  26 p. 
of  well  cultivated  arable  and  pasture  land,  subdivided  into  convenient 
inclosures  as  follows. 

Description  Culture      a.    r.    p. 
No.  on  plan.     1.  Dwelling-house,  yards,  garden, 

orchard,  farm-buildings  .         .         .  Homestead   12     3 

2.  Meadow  close Pasture        4     3  28" 

with  ten  more  items.  It  was  agreed  that  none  of  the  articles  taken 
away  by  the  defendant  were  specifically  mentioned  in  the  schedule; 
but  it  was  insisted,  for  the  plaintiff,  that  they  came  within  some  or 
one  of  the  general  terms.  In  the  plan,  the  place  where  the  granary 
stood  was  indicated  by  a  red  mark. 

The  defendant  had  finished  carrying  off  his  crops  before  the  end 
of  May,  1852,  and  had  made  the  removal  almost  immediately 
after,  in  the  same  month.  It  was  admitted  that  he  had  done  uo 
more  injury  to  the  soil,  or  the  erections  let  into  it,  than  was 
[  ♦«J8i  ]  necessary  for  *the  removal  of  the  articles  which  were  the  subject 
of  the  action.  On  the  part  of  the  defendant,  evidence  was  given  to 
show  that,  by  the  custom  of  the  country,  an  outgoing  tenant  had 
the  right  to  remove  such  things  at  the  expiration  of  his  tenancy  : 
and  it  was  further  contended  that  he  was  entitled  to  do  so  by  the 
general  law  of  the  land.  For  the  plaintiff  this  was  denied  :  and  it 
was  contended,  further,  that,  even  if  this  were  so,  the  language  of 
the  conveyance  took  away  the  right.  A  verdict  was  taken  for  the 
plaintiff  for  80/.,  the  parties  agreeing  that  the  staddles  and  thresh- 
ing machine  should  be  estimated  at  102.,  and  the  granary  at  20/. : 
and  leave  was  reserved  to  move  as  after  mentioned. 
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In  Michftelmas  Term,  1852,  Keating  obtained  a  rule  nisi  for  Wiltshbar 
entering  a  verdict  for  the  defendant,  or  for  reducing  the  amount  of  cottreli, 
damages  as  the  Court  should  direct.    In  last  Term  (i), 

JVhateley  and  Phipson  showed  cause  : 

Even  as  outgoing  tenant,  the  defendant  could  not  have  removed 
any  tenant*s  fixtures  except  such  as  he  had  put  up  himself ;  whereas 
all  the  articles  in  question  were  put  up  by  the  original  owner  of  the 
fee.  But,  further,  all  fixtures  passed  under  the  deed  of  25th  March, 
1852,  to  which  the  defendant  was  party.  It  is  therefore  not 
material,  in  the  case  of  any  article  which  can  be  shown  to  be  a 
fixture,  to  consider  whether  it  is  such  as  the  defendant,  had  he  been 
merely  an  outgoing  tenant,  would  have  been  entitled  to  remove. 
Whatever  is  inseparably  annexed  to  the  freehold  passes  a  fortiori. 
First :  the  staddles  are  built  into  the  land  :  *it  seems  therefore  that  [  *682  ] 
they  are  not  even  fixtures  removeable  by  an  outgoing  tenant. 
Secondly :  the  threshing  machine,  being  connected  by  bolts  and 
screws  with  the  posts  which  are  inserted  in  the  soil,  might  perhaps 
be  removeable  by  an  outgoing  tenant.  But  it  is  not  the  less  a 
fixture.  Indeed  the  character  of  a  fixture  appears  to  belong 
emphatically  to  that  which  the  tenant  has  a  right  to  remove: 
Pabkb,  B.,  in  Mackintosh  v.  Trotter  {2),  explaining  a  sale  of  fixtures 
by  an  outgoing  to  an  incoming  tenant,  said :  ''  He  sells  the  right 
to  remove,  which  is  described  under  the  word  *  fixtures.'  "  When 
chattels  are  "  fixed  to  the  freehold  by  a  tenant,  they  become  part  of 
it,  subject  to  the  tenant's  right  to  separate  them  during  the  term, 
and  thus  reconvert  them  into  goods  and  chattels :  "  Hallen  v. 
Runder(z).  That  which  is  absolutely  irremoveable,  as  bricks  and 
mortar,  is  never  called  a  fixture. 

(Lord  Campbell,  Ch.  J. :  I  do  not  know  that  "  fixture "  is  a 
legal  term  at  all :  it  is  not  in  Termes  de  la  Ley.) 

Thirdly,  the  granary,  inasmuch  as  it  rests  by  mere  weight  on  the 
wooden  frame  which  rests  on  the  caps,  appears  to  be  a  chattel, 
according  to  the  authorities:  Rex  v.  Otley  (a),  Wansbroiigh  v. 
Maion  (6).  But  it  might  nevertheless  be  a  fixture  in  the  sense  of 
that  word  which  seems  to  be  adopted  by  the  deed.    At  any  rate,  it 

(1)  January    13th,     1853.      Before  (3)  40  B.  R.  551,  659  (1  Or.  M.  &  H. 
J^rd    Campbell,    Ch.  J.,    Coleridge,      266, 275). 

Wi^btman  and  Crompton,  JJ.  (4)  35  E.  R.  258  (1  B.  &  Ad.  161). 

(2)  49  B.  B.  565,  567  (3  M.  &  W.  (5)  43  R.  R.  510  (4  Ad.  &  El.  884). 
184.  186). 
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WiLTSHKAR  may  also  be  justified  under  the  custom  of  the  country:  Culling  y, 
coTTBELL.  Tufnal  (1),  11  Vin.  Abr.  154,  Executors  (U)  pi.  74.  It  appears  to 
be  admitted  that  the  granary  is  a  mere  chattel,  and  that  it  is  not 
specified  in  the  deed  or  schedule.  It  therefore  would  no  more  pass 
by  the  deed  than  the  horses  or  cows  on  the  farm.  But,  whether  it 
passed  or  not,  it  could  not  be  recovered  for  in  this  action :  the 
chattel  is  not  part  of  the  reversionary  estate  in  the  land,  so  as 
to  come  within  the  first  count ;  nor  has  the  reversioner  any  right 
to  the  possession,  so  as  to  support  the  count  in  trover.  Farrant  v. 
Thompson  (2)  is  inapplicable  :  the  right  of  the  tenant  in  possession 
was  there  defeated  by  his  own  wrongful  act:  here  the  act  in 
question  is  that  of  the  outgoing  tenant,  and,  if  tortious,  does  not 
determine  the  interest  of  the  tenant  May.  The  authorities  on  this 
point  are  collected  in  Amos  &  Ferard,  223,  224  (2nd  ed.),  Part  I. 
[  *686  ]  ch.  5.  But,  further,  *the  deed  of  25th  March,  1852,  does  not 
defeat  the  claim  of  the  defendant  as  outgoing  tenant.  He  held 
as  tenant,  under  the  demise  from  himself  and  his  co-trustees,  and, 
under  the  terms  of  the  demise,  was  entitled  to  use  the  agricultural 
erections  on  the  ground,  till  his  crop  was  cleared  oflF.  In  respect, 
therefore,  of  the  use  of  all  the  farming  machinery  his  interest 
extended  beyond  the  date  of  the  removal.  Now  in  the  deed  of 
25th  March,  1852,  he  is  a  party  only  as  one  of  the  surviving 
trustees  ;  and  he  conveys  only  according  to  his  estate  and  interest 
as  such  surviving  trustee  and  as  heir-at-law,  words  evidently 
introduced  for  the  express  purpose  of  reserving  his  interest  as 
lessee.  If  he  was  tenant  in  possession,  May  was  not,  and  then  the 
defendant  must  succeed  on  the  second  issue:  but,  if  May  was 
tenant,  the  defendant  was  a  stranger  and  Farrant  v.  Thompson  (2) 
is  inapplicable. 

Cur.  adi\  vtilt. 

Coleridge,  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  for  an  injury  to  the  reversionary  estate 
of  the  plaintiflF  in  premises  occupied  by  a  tenant  of  the  name 
of  James  May,  by  removing  some  staddles,  a  threshing  machine 
and  a  granary.  There  was  also  a  count  in  trover.  The  defendant 
pleaded :  first,  Not  guilty :  secondly,  to  the  first  count,  that  the 
closes  were  not  in  the  occupation  of  the  tenant,  the  reversion 
belonging  to  plaintiff:  and,  thirdly,  to  the  count  in  trover,  a  denial 
of  the  possession. 

(1)  Bull  N.  P.  34.  (2)  24  R.  E.  671  (5  B.  &  Aid.  826). 
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Ifc  appeared  that  the  plaintiff  had  purchased  the  premises  in  Wiltshkab 
question  from  the  devisees  in  trusfc  of  one  *Thomas  Cottrell,  cottrell. 
deceased,  the  father  of  the  defendant :  and  the  premises  had  been  f  ♦fi87  ] 
conveyed  to  the  plaintiff  by  a  deed,  dated  25th  March,  1852,  to 
which  the  defendant  was  a  party  as  one  of  the  devisees.  The 
plaintiff  demised  the  premises  to  May  immediately  after  the  con> 
veyance:  and  the  defendant  had  removed  the  staddles,  threshing 
machine  and  granary  from  the  premises  after  the  demise  to  May, 
The  defendant  had  been  in  the  occupation  of  the  farm  at  the  time 
of  the  conveyance ;  and  an  attempt  was  made  to  set  up  a  right 
to  remove  by  him  as  outgoing  tenant;  and  some  evidence  of  a 
custom  to  remove  such  articles  was  given.  This  claim  on  the 
defendant's  part  appeared  however  to  be  entirely  without  founda- 
tion. The  deed,  which  the  defendant  had  executed  as  a  conveying 
party,  conveyed  the  land  and  all  fixtures  :  and  it  appeared  that  the 
erections  had  been  put  on  the  land  by  the  defendant's  father,  who 
had  subsequently  become  owner  in  fee,  and  under  whose  will  the 
title  had  come  to  the  defendant.  The  defendant,  therefore,  clearly 
could  not  set  up  any  right  to  remove  any  of  the  articles  as  fixtures 
removeable  by  an  agricultural  tenant.  The  land  and  everything 
attached  to  the  land  passed  by  the  deed :  and  there  was  no  tenant, 
right  to  remove  any  of  the  articles  in  question. 

The  real  question  in  the  cause  therefore  was,  whether  all  or  any 
of  the  articles  in  question  passed  by  the  conveyance.  This  must 
be  determined  by  reference  to  the  words  of  the  conveyance,  and  the 
nature  of  the  respective  articles.  The  words  used  in  the  con- 
veyance are  prima  facie  applicable  to  real  property  only.  They 
convey  "  all  that  messuage  or  tenement,  or  farm-house,  with  the 
bams,  stables  and  other  appurtenances  to  the  *same  belonging,"  [  *sbs  ] 
"  and  also  all  and  singular  the  several  closes,*'  which  are  afterwards 
enumerated,  *'  all  which  farm  lands,  hereditaments  and  premises, 
thereinbefore  described,"  "were  more  particularly  known  by  the 
description  contained  in  the  schedule  "  to  the  deed  annexed,  "  and 
the  site  thereof  was  more  particularly  shown  in  the  plan  "  on  the 
deed  ;  "  with  the  rights,  members  and  appurtenances  thereunto 
belonging,"  *'  and  all  fixtures,  trees,  hedges,  ditches,  fences,"  &c. 

The  staddles  were  erections  for  the  purpose  of  supporting  ricks, 
and  were  stone  pillars  mortared  to  a  foundation  of  brick  and 
mortar  let  into  the  earth,  with  stone  caps  mortared  on  the  pillars : 
and  it  is  clear  that  such  erections  would  pass  under  the  conveyance, 
either  as  part  of  the  land  or  as  fixtures. 
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vviLTSHEAR  The  threshing  machine  was  fixed  by  bolts  and  screws  to  posts 
CoTTRKLL.  which  Were  let  into  the  ground ;  and  the  machine  could  not  be  got 
out  without  disturbing  some  of  the  soil:  and,  being  so  attached 
to  the  land,  would  clearly  pass  under  the  conveyance. 

It  was  contended  by  Mr.  Keating  that  the  first  count  i^as 
inapplicable  to  the  removal  of  these  articles ;  as  he  said  they  could 
be  removed  without  real  injury  to  the  inheritance,  and  therefore 
that  there  was  no  injury  to  the  reversionary  estate.  As  they  \rere 
really  attached  to,  and  part  of,  the  land,  their  removal  was  clearly 
an  injury  to  the  reversionary  estate  as  a  removal  of  so  much 
of  the  land. 

The  question  as  to  the  granary  involves  more  difiBcuIty.  It 
appeared  to  be  laid  on  a  wooden  foundation,  supported  by  staddles; 
and  it  lay  upon  them  in  the  same  manner  that  the  ricks  lay  upon 
the  rick  staddles.  The  part  above  the  stone  caps  was  wood  with 
[  •fis^  ]  a  tile  roof-  In  *removing  this  granary,  the  caps  of  the  staddles 
and  the  upright  stones  were  taken  away:  but  it  appeared  that 
it  was  not  attached,  except  by  its  weight,  to  the  staddles ;  as  it  was 
proved  that  by  sufficient  power  it  might  have  been  lifted  from  the 
staddles  without  disturbing  them. 

We  think  that  we  are  bound  by  the  authorities  to  consider  such 
an  erection  as  a  mere  chattel,  and  neither  as  part  of  the  land  or 
affixed  to  the  freehold.  In  Culling  v.  Tufnal  (i)  a  barn  erected  on 
pattens  and  blocks  of  wood,  but  not  itself  affixed  in  or  to  the 
ground,  was  held  to  be  removeable.  The  custom  of  the  country 
was  relied  on  in  that  case  as  making  such  erections  removeable  by 
an  outgoing  tenant :  but  Lord  Ellbnborough,  in  the  great  case  of 
Ehies  V.  Mate  (2),  in  referring  to  Culling  v.  Tufnal  (i),  treats  the 
barn  as  having  been  clearly  removeable  without  any  custom, 
because  it  was  not  a  fixture  at  all,  as  not  being  fixed  in  or  to  the 
ground.  In  Wanshrough  v.  Maton  (3)  it  was  decided  that  a  barn 
resting  by  its  mere  weight  on  a  brick  foundation  was  not  a  fixture, 
but  was  a  mere  chattel  for  which  trover  might  be  brought.  Mr 
Justice  Pattbson  referred  in  that  case  to  Rex  v.  Otley  (4),  wliere  it 
was  held  that  a  windmill,  resting  by  mere  weight  on  a  foundation 
of  brick,  was  not  a  part  of  the  freehold  so  as  to  contribute  to  the 
value  of  the  tenement.  In  Rex  v.  Londonthorpe  (5)  it  was  held  that 
a  windmill  not  attached  to  the  ground,  but  constructed  on  cross 

(1)  Bull.  N.  P.  34.  (4)  35  R.  R.  258  (1  B.  &  Ad.  161). 

(2)  6  B.  R.  523  (3  East,  38).  (5)  6  T.  R.  377. 

(3)  A3  R.  R.  510  (4  Ad.  &  El.  884). 


vol,,  xcm-l     1868.     Q.  B.     1  EL.  &  BL.  689—691,  847 

traces  laid  upon  brick  pillarH,  but  not  attached  or  affixed  thereto,    wiltsheab 
was  a  mere  chattel.  CoTTiELu 

On  these  authorities,  we  think  that  the  granary  in  question  must 
be  treated  as  a  mere  chattel,  and  not  as  a  *part  of  the  land,  nor       [  *^'^^  ] 
as  so  affixed  to  the  freehold  as  that  its  severance  would  give  a  cause 
of  action  for  injury  to  the  reversionary  estate  in  the  land,  the 
subject  of  the  first  count. 

It  has  been  suggested,  however,  that  it  might  pass  as  a  chattel 
under  the  word  '' fixtures  "  in  the  conveyance  :  and  it  is  said  that 
the  red  mark  in  the  plan,  showing  the  site  of  the  granary,  tends  to 
prove  that  it  was  intended  so  to  pass.  The  word  '*  fixtures,"  though 
properly  applicable  to  something  annexed  to  the  freehold,  is  some- 
times used  in  a  larger  sense.  See  Sheen  v.  Rickie{l),  where  it  is 
said,  by  Baron  Parke:  ''it  does  not  necessarily  follow,  that  the 
word  '  fixtures  '  must  import  things  affixed  to  the  freehold,  nor  has 
the  word  necessarily  acquired  that  legal  sense.  It  is  a  very  modern 
word,  and  is  generally  understood  to  comprehend  any  article  which 
a  tenant  has  a  power  of  removing."  It  may  be  doubtful  whether 
the  word  ''fixtures,"  as  used  in  this  conveyance,  immediately 
followed  by  the  words  "trees,  hedges,  ditches,  fences,"  and  without 
there  being  any  other  words  in  the  conveyance  denoting  any  inten- 
tion of  passing  chattels,  can  be  construed  as  sufficient  to  pass  the 
granary  as  a  mere  chattel.  The  plan  is  said  in  the  deed  to  show 
the  site  of  the  premises :  and  the  site  of  the  granary  was  stated 
on  the  argument  to  be  marked  in  red  ink.  And,  no  doubt,  the 
permanent  erections  and  the  staddles  on  which  the  granary  rested 
would  pass  :  but  it  is  not  so  clear  that  a  mere  chattel  resting  on  such 
a  site  would  pass. 

Considering,  however,  that  this  article  was  put  up  so  long  ago 
by  a  party  who  became  owner  of  the  freehold,  *that  it  seems  to  [  •691  J 
have  been  always  demised  with  the  freehold,  and  remembering  that 
the  word  "fixtures"  is  capable  of  the  larger  meaning  pointed  out 
in  the  case  we  have  referred  to  from  the  Exchequer,  and  consider- 
ing that  the  red  mark  seems  to  include  the  granary,  we  should 
have  been  disposed  to  hold  that  it  might  have  passed  as  a  chattel 
if  we  had  found  that  either  count  could  be  supported  on  that 
supposition. 

The  first  count,  for  injury  to  the  reversionary  estate  in  the  land, 
is  clearly  not  appUcable  to  the  ai)8traction  of  a  chattel :  and  the 
connt  in  trover  seems  inapplicable  according  to  the  case  of  Oordon 

(1)  6  M.  &  W.  175,  182. 


S4S 
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LR.R. 


WiLTSHKAR    V.  Haiyev  (\)f  as  the  possession  of  the  chattel  for  the  term  was  in 

CoTTRKLL.     ^^^y  ^^  ^h®  ^i™®  ^*  ^'^^  removal. 

We  tliink,  therefore,  that  the  verdict  should  be  reduced  by  the 
value  of  the  granary,  which  was  separately  assessed  by  the  jury 
at  20Z. 

Rule  absobitefor  reducing  the  verdict  from  80Z.  to  10/. 


1853. 
April  16. 


REG.   V.   The  METROPOLITAN    COMMISSIONERS  of 

SEWERS, 

(1  El.  &  BL  694—703 ;  S.  C.  22  L.  J.  Q.  B.  234 ;  17  Jur.  787.) 

Under  sects.  69,  70,  of  the  Metropolitan  Sewers  Act,  1848  (11  &  12  Vict, 
c.  112),  power  is  given  to  resort  to  arbitration  in  those  cases  only  where 
the  mere  amount  of  compensation  is  disputed:  not  in  cases  where  the 
liability  to  make  any  cx)mpensation  is  denied. 

[The  statute  referred  to  was  rejiealed  by  S.  L.  R.  Act,  1875  ;  see  Metro- 
polis Management  Act.  1855  (18  &  19  Vict.  c.  120),  ss.  151,  152,  225,  and 
Metropolis  Management  Act,  1862  (25  &  26  Vict.  c.  102),  s.  22.  This 
decision  is  no  longer  of  authority  except  possibly  upon  the  oonstruction  of 
the  particular  terms  of  the  repealed  statute  :  see  Pearsall  v.  Brierlty  lliU 
Local  liinml  (1884)  9  App.  Cas.  595,  601,  54  L.  J.  Q.  B.  25.--A.  C] 


1853. 
April  16. 

[704] 


REG.  V.  JOHN  THVVAITES  (£)• 

(1  El.  &  BL  704—711 ;  S.  C.  22  L.  J.  Q.  B.  238 ;  17  Jur.  712.) 

Joseph  C,  a  person  entitled  to  vote  at  municipal  elections,  was,  by 
mistake,  entered  on  the  burgess  roll  as  James  0.  He  voted  by  the  name  of 
James  C.  On  motion  for  quo  ivarranto^  the  vote  was  objected  to,  in  the  rule, 
on  the  ground  that  C.  was  not  entitled  to  vote,  and  had  fraudulently 
personated  a  person  entitled  to  vote : 

Held,  that  neither  objection  was  sustained. 

And  aembfe  that,  if  the  objection  in  the  rule  had  been  that  C.  had  voted 
by  a  wrong  name,  and  was  not  rightly  entered  in  the  burgesa  roll,  this 
objection  could  not  have  been  sustained,  but  that  the  misnomer  would  have 
been  cured  under  sect.  142  (3)  of  stat  5  &  6  Will.  IV.  c,  76. 

Silt  F.  TnESiGEii,  in  last  Term,  obtained  a  rule  calling  on  the 
defendant  to  show  cause  why  an  information  in  the  nature  of  a 
quo  warranto  should  not  be  exhibited  against  him,  to  show  by  what 
authority  he  claimed  to  be  councillor  of  the  borough  of  Blackburn 
in  Lancashire  :  on  the  grounds : 

''  1st.  That  the  said  John  Thwaites  was  not,  at  the  time  of  his 


(1)  4  R.  R.  369  (7  T,  R.  9). 

(2)  Dist.     Reg.    v.     Tuywell    (1868) 
L.  R.  3  a  B.  710,  38  L.  J.  Q.  B.  12. 


(3)  See  now  Municipal  Corporations 
Act,  1882  (45  &  46  Vict.  c.  50),  s.  241. 
— A.  C. 
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election  as  one  of   the  councillors  for   St.  John's  Ward  in   said         Kbu. 
borough,  on  the  Ist  November,  1852,  qualified  to  be  a  councillor    thwaitks. 
for  the  said  ward. 

"  2nd.  That  the  said  election  of  said  J.  T.  is  void  on  account  of 
the  reception  of  votes,  at  the  said  election  for  the  said  J.  T.,  from 
persons  who  were  not  entitled  to  vote  in  said  election,  or  who 
fraudulently  personated  persons  who  were  entitled  in  the  said 
election. 

"'  3rd.  That  the  said  election  of  the  said  J.  T.  is  void  on  account 
of  the  reception,  at  said  election,  of  votes  for  the  said  J.  T.  from 
persons  who  had  been  bribed  to  vote,  in  the  said  election,  for  the 
said  J.  T.,  or  who  were,  after  having  voted  for  the  said  J.  T.,  bribed 
and  rewarded  for  having  so  voted.** 

From  the  affidavits  in  support  of  the  rule  it  appeared  that  on 
1st  November,  1852,  an  election  of  two  councillors  took  place  for 
St.  John's  Ward,  in  the  borough  of  Blackburn.  There  were 
four  candidates  ;  and  the  result  of  the  poll  was  declared  to  be  as 
follows : 

Thwaites      ...  ...  ...     369 

Briggs  ...  ,..  ...     358 

FoiTest  ...  ...  \..     355 

Hannah        ...  ...  ...     352 

•giving  to  Thwaites  a  majority  of  17  over  Hannah.  To  this  [  •706  ] 
majority  the  objections  stated  in  the  rule  were  raised.  The  votes 
objected  to  were  all  given  for  both  Thwaites  and  Forrest,  so  that 
the  practical  question  was  whether  it  could  be  shown  that  Thwaites 
had  not  a  majority  above  Hannah.  The  objection  on  the  first 
ground  was  abandoned  on  the  argument.  The  objection  on  the 
becoud  ground  comprehended  eleven  votes:  the  objection  on  the 
third  ground  comprehended  seven. 

Of  the  eleven  votes  objected  to  on  the  second  ground  it  was 
admitted  that  there  were  five  which  had  been  given  in  the  names 
of  voters  who  had  died  before  the  day  of  election  ;  and  these  votes 
were  given  up  by  the  counsel  opposing  the  rule.  The  question 
therefore  as  to  this  objection  turned  upon  six  votes,  as  to  which  it 
was  assumed  by  counsel,  and  by  the  Court,  that  the  circumstances 
were  essentially  the  same,  so  that  the  determination  as  to  any  one 
of  them  would  decide  as  to  all  six  (^).  As  to  one  of  these  votes  the 
facts  appeared  to  be  as  follows. 

(1)  The  majority  declared    having      by  tho  5  votes  whicli  were  abandoned, 
been  17,  and  this  having  been  lowered,      to  12,  it  became  necessary,  in  order  to 


r. 

Thwaites. 

[706] 
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Reu.  The  following  paper  was  given  in. 

"  Borough  of  Blackburn. 

'' I,  the  undersigned  James  Gowall,  being  a  burgess  entitled  to 
vote  in  the  election  of  councillors  for  St,  John's  Ward  in  the 
borough  of  Blackburn,  in  the  county  of  Lancaster,  do  hereby  vote 
for  Doctor  William  Forrest  of  Saint  John's  Phice,  gentleman,  John 
Thwaites  of  Cleaver  Street,  brower,  to  be  councillors  of  the  said 
borough  of  Blackburn  for  the  said  ward.  Dated  the  1st  day  of 
November,  one  thousand  eight  hundred  and  fifty-two. 

"  Signed  James  Cowall.I^'^^"*  °"  '^«  *'"'S^««  '*'"  *"''  ^""'^ 

I     Courtfold  in  tlie  same  ward." 

The  entry  in  the  burgess  roll  from  1st  November,  1852,  to 
Ist  November,  1858,  was :  "  No.  200.  Cowall  James.  House, 
Courtfold."  It  was  deposed  that,  on  Ist  November,  1852,  no 
person  of  the  name  of  James  Cowall  occupied  any  house  in  Courtr 
fold ;  and  that,  upon  inquiry,  it  could  not  be  ascertained  that  any 
person  of  that  name  had  ever  done  so.  That  the  voting  paper 
had  been  given  in  by  Joseph  Cowall,  of  Little  Harwood,  near 
Blackburn. 

In  answer,  Joseph  Cowall  deposed  that,  for  fifteen  years  and 
upwards  previous  to  February,  1852,  he  resided  in  a  dwelling- 
house  in  Courtfold,  and  was  rated  and  paid  rates  in  respect  thereof  : 
that,  about  February,  1852,  he  quitted  that  house  and  went  to 
reside  at  Little  Haiwood.  That  he  was  the  person  whose  name 
was  in  the  burgess  roll  from  1st  November,  1852,  to  1st  November, 
1858,  as  ''  Number  200.  Cowall  James.  House,  Courtfold."  That 
his  name  was  so  entered  by  mistake  as  James  Cowall  instead  of 
Joseph  Cowall ;  and  that  there  had  never  been  any  other  person 
[  ♦707  ]       named  Cowall,   to  his   knowledge,   *in  Courtfold.     That   he   had 

destroy   tho   majority,   to  show    that  with  a  view  of  iuilueiicin*;  the  vut*\ 

thei-o  were  12  bad  votes  given :  and,  IjoixI    Campbell,    Ch.    J.,    howe\er, 

an  only  7  were  objected  to  on  the  thiixl  jiointed  out  that,  iiad  the^o  vot«8  b(vn 

ground,  it  was  necessary  to  show  that  material,  the  rule  could  not  liave  been 

at  least  .3  of  the  6  votes  to  which  the  discharged  upon  such  ground,  inas- 

argumeiit  on  the  second  ground  related  much  as  the  giving  of  money  after  the 

were  bad^    The  Court  having   held  election  might  furnish  evidence  fruxu 

that  these  6  were  all  good,  it  became  which  a  jury  might  be  entitled  to  infrr 

unnecessary  to  decide  as  to  the  7  votes  a  contract  prior  to  the  eloctiim.     Th*» 

objected  to  on  the  third  gi'ound.     As  arguments  and   judgments  as  to  tho 

to  these,  it   \vu8  contendeil  that  the  thiixl  ground  are  not  further  noticed, 

affidavits  showed  only  that  money  was  Lord    liuiUhtytower    v.     (Jardintr,    1 

^iyen  after  the  election,  and  tlierefore  13.  vt  C.  297,  and  Her  v.  Plywjttfsu.  'J 

that  there  was  no  case  of  giving  money  Ld.  liay.  1377,  wore  referred  to. 
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delivered  in  the  voting  paper  referred  to  in  the  affidavits  in  support         Kbo. 
of  the  rule.  TuwAiTBa. 

Watson  and  Boden  now  showed  cause : 

These  six  cases  are  not  cases  of  personation  at  all.  The  parties 
voting  had  a  right  to  vote,  and  were  registered ;  but  they  voted 
under  a  description  which  was  wrong,  and  which  had  been  entered 
in  the  burgess  roll  by  mistake.  These  are  all  cases  of  misnomer 
within  stat.  5  «&  6  Will.  IV.  c.  76,  s.  142.  That  section  enacts, 
among  other  things,  that  "no  misnomer  or  inaccurate  description 
of  any  person,  body  corporate,  or  place  named  in  any  schedule  to 
this  Act  annexed,  or  in  any  roll,  list,  notice,  or  voting  paper 
required  by  this  Act,  shall  hinder  the  full  operation  of  this  Aci 
wiib  res[)ect  to  such  person,  body  corponite,  or  place,  provided 
that  the  description  of  such  person,  body  corporate,  or  [)lace  be 
such  as  to  be  commonly  understood.'*  In  the  present  case  there 
could  be  no  doubt  that  the  description  of  each  person  voting 
under  a  wrong  name  was  still  such  as  to  be  "  commonly  under- 
stood.'' Joseph  Cowall  of  Little  Harwood  had  formerly  resided  at 
Courtfold,  and  at  the  time  of  the  election  was  improperly  described 
in  the  burgess  roll  as  James  Cowall  of  Courtfold,  instead  of  Joseph 
Cowall  of  Little  Harwood.  It  is  agreed  that  there  is  no  such 
l>erson  as  James  Cowall:  all,  therefore,  that  Joseph  Cowall  did 
was  to  vote  under  a  description  intended  to  designate  himself, 
wliich  was  certainly  inaccurate,  but  which  did  not  belong  to  any 
one  else.  That  is  clearly  not  a  personation;  for  nobody  is  per- 
sonated :  he  does  not  assume  to  be  another  than  himself,  but  only 
adopts  the  incorrect  description  of  *himself.  The  voting  paper,  [  '708  ] 
wrongly  drawn  up  as  it  was,  was  still  intended  for  the  person  who 
actually  used  it ;  and  all  that  person  did  was  not  to  correct  the 
error. 

Sir  F.  Thesu/er  and  J,  A.  Russell,  contra  : 

The  cases  in  question  are  clearly  not  mere  cases  of  misnomer. 
A  misnomer  is  where  a  mistake  occurs  with  respect  to  a  name ; 
Ijere  there  has  been  a  wilful  misrepresentation  ;  the  parties  have 
knowingly  voted  under  names  which  \vere  not  their  own. 
Such  votes  are  not  receivable ;  nor  is  the  irregularity  cured  by 
sect.  142(1) :  Joseph  Cowall  could  not  be  "commonly  understood  " 

(1)  Soe  ijow  Municipal  Corporatious  Act,  1882  (45  &  46  Vict.  c.  50),  s.  241. 
—A.  C. 
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Rko.  to  be  James  Cowall.  The  test  of  the  applicability  of  sect.  142  to 
TuwAiTBs  a  defect  in  a  paper  onder  sect.  32  (i)  must  be  the  same  as  that 
touching  the  sufficiency  of  an  objection  under  sect.  17  (2) :  namely, 
whether  the  paper  ''  gives  all  the  information  which  the  Legisla- 
ture intended  to  be  given  : "  Reg.  v.  Mayor  of  Hanvkh  (:<)•  Sect.  18 
provides  for  the  annual  revision  and  correction  of  the  burgess  list. 
And,  though  the  errors  of  description  in  the  present  case  were  not 
corrected  at  such  annual  revision,  yet,  if  the  parlies  had  tendered 
their  votes  under  their  right  names,  it  might  probably  have  been 
right  to  receive  the  votes.  Sect.  142  (4)  might  then  have  applied. 
But  it  is  clear,  by  sect.  82(1),  that  each  voting  paper  given  in  must 
be  "  signed  with  the  name  of  the  burgess  voting : "  the  fact  of  there 
being  no  person  of  the  description  under  which  the  vote  is  given 
does  not  make  the  vote  the  less  a  misrepresentation.  Moreover,  by 
[  •709  ]  sect.  84  (5),  the  voter  is  to  be  asked,  at  the  *time  of  his  voting, 
"  are  you  the  person  whose  name  appears  as  A.  B.  on  the  burgess 
roll  now  in  force  for  this  borough,"  &c.  ?  How  can  a  voter,  voting 
under  a  description  which  applies  to  no  one  person  more  than  to 
another,  answer  this  question  in  the  affirmative  ?  The  objection 
could  be  taken  in  no  other  form  than  that  which  appears  in  the 
rule :  the  only  inference  which  could  be  drawn,  from  the  fact  of  the 
name  of  James  Cowall  being  signed  by  a  person  not  bearing  that 
name,  was  that  the  person  signing  represented  himself  as  James 
Cowall :  and  that  was  a  personation.  At  any  rate,  it  is  a  question 
for  the  jury  whether  there  was  such  an  intention. 

Lord  Campbell,  Ch.  J. : 

If  we  suppose  the  votes  objected  to  on  the  ground  of  bribery  to 
be  struck  out,  there  is  still  a  majority  unless  the  objections  as  to 
personation  can  be  sustained.  The  question  therefore  is,  whether 
the  affidavits  raise  a  question  of  personation  for  a  jury  :  that  is  the 
way  in  which  the  objection  was  put  when  the  rule  was  moved  for ; 
and  the  rule  is  framed  accordingly.  It  appears  that  there  are  six 
persons,  all  on  the  burgess  list,  and  all  entitled  to  vote ;  but  that 

(1)  Eepealed  by  Municipal  Corpora-      s.  4. — ^A.  C. 
tioDB  Act,  1882  (45  &  46  Vict.  c.  50),  (3)  AnU,  p.  310. 

8.  5. — A.  C.  (4)  See  now  Municipal  Corporations 

(2)  See  now  Registi-ation  Act,  1878  Act,  1882  (45  &  46  Vict,  c  50),  s.  241. 
(41  &  42  Vict.  c.  26),  s.  15 ;  Municipal      —A.  C. 

Corporations  Act,  1882  (45  &  46  Vict.  (5)  See  now  Mimicipal  Corporations 

c.  50),  8.  44 ;  Kegistration  Act,   1885  Act,  1882  (45  &  46  Vict.  c.  50),  8.  59, 

(48  Vict.  c.   15),   8.    6  (2) ;     County  and  Sch.  3,  Pt.  IV.  r.  8.— A.  C. 
Electors  Act,   1888  (51    Vict.  c.    10), 
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they  voted  ander  wrong  descriptions.  That,  in  my  opinion,  showed  Bbo. 
no  more  than  a  case  of  misnomer  within  sect.  142,  and  therefore  tuwaites 
did  not  invalidate  the  votes.  The  rule  states  that  they  were  not 
"  entitled  to  vote."  Bat,  on  the  affidavits,  it  is  not  disputed  that  the 
persons  who  did  vote  were  entitled  to  vote ;  only  there  appears  an 
irregalarity  in  the  mode  of  voting.  It  is  said  that  the  question, 
whether  or  not  they  swore  falsely,  is  for  a  jury.  But  the  affidavits 
on  the  two  sides  are  not  contradictory,  and  therefore  do  not  raise 
such  a  question.  *As  regards  the  misnomer,  there  is  no  ground  for  [  *7io  ] 
making  the  rule  absolute ;  the  rule  being  framed  on  the  ground 
that  the  parties  were  not  entitled  to  vote.  Even  if  the  specific 
objection  had  been  made,  that  they  voted  under  a  description 
wrongly  put  down  in  the  burgess  roll,  that  objection  could  not 
have  invalidated  their  votes.  Suppose  a  person  named  James  had 
been  put  down  in  the  roll  as  Jem,  and  had  been  known  as  Jem 
throughout  the  borough,  I  do  not  say  that  he  must  have  signed 
the  name  Jem,  but  surely  he  might  have  done.  Setting  aside 
therefore  the  objection  which  arises  on  the  framing  of  the  rule,  I 
think  the  votes  are  good.  •  Thwaites,  therefore,  has  a  majority ; 
and  the  rule  must  be  discharged. 

WiGHTMAN,  J.  : 

I  am  of  the  same  opinion.  If  the  votes  said  to  be  cases  of 
personation  are  to  be  retained,  Thwaites  is  elected.  Now  it  is 
admitted  that  these  votes  were  given  by  parties  entitled  to  vote,  but 
who  voted  under  a  wrong  description.  In  short,  the  right  man  has 
voted,  but  has  voted  under  a  wrong  name.  This  is  a  case  which  to 
me  seems  clearly  to  be  cured  by  sect.  142  (i).  The  second  question 
in  sect.  84  (2)  might,  I  think,  be  truly  answered  by  Joseph  Cowall 
in  the  affirmative :  he  is  the  person  whose  name  is  on  the  list, 
though  there  is  an  error  in  entering  the  name ;  which  constitutes 
a  case  under  sect.  142.  The  votes  are  therefore  good  votes ;  and 
the  rule  must  be  discharged. 

Eblb,  J. : 

I  also  think  that  this  rule  should  be  discharged.  These  six 
persons,  entitled  to  vote,  have,  without  fraud,  voted  under  a  wrong 
name.  Such  a  mistake,  in  this  respect,  would  clearly  be  within 
the  meaning  of  sect.  142  (l).     The  six  votes  are  therefore  good. 

(1)  See  now  Municipal  Corporations  (2)  See  now  Municipal  Corporations 

Act,  18»2  (45  &  46  Vict.  c.  50),  s.  241.      Act,  1882  (45  &  46  Vict.  c.  50),  s.  59, 
_A.  C.  and  Soh.  3.  Pt.  IV.  r.  8.— A.  0. 
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Bsa.  of  Shawbury.  That  no  statement  in  writing  of  the  grounds  of 
Becou>erop  removal,  including  the  particulars  of  the  settlement  or  settlements 
^BUBY^  relied  upon  in  support  of  the  removal,  and  of  the  said  *order, 
[  *7i4  ]  accompanied  the  said  order  at  the  time  of  the  sending  and  service 
of  the  same  on  the  said  24th  February,  1852.  And  no  such  state- 
ment of  the  grounds  of  the  removal,  and  of  the  particulars  of  the 
settlement  or  settlements  relied  upon  &c.,  has  at  any  time  been 
sent  to  or  served  upon  the  churchwardens  and  overseers  of  Shaw- 
bury.  That,  at  the  time  of  the  said  appeal  against  the  order 
coming  on  to  be  heard  at  the  Quarter  Sessions  of  the  peace  in  and 
for  the  borough  of  Shrewsbury,  on  12th  July,  1852,  no  removal  of 
the  said  George  Harris  and  Elizabeth  his  wife,  or  of  either  of  them, 
had  been  made  or  attempted  to  be  made  to  the  parish  of  Shawbury, 
by  or  on  behalf  of  the  churchwardens  and  overseers  of  the  parish 
of  Saint  Chad,  or  by  virtue  of  the  order :  and  no  such  removal  has  at 
any  time,  since  the  said  appeal,  been  made  or  attempted  to  be 
made.  That,  according  to  the  rule  and  practice  of  the  said  General 
Quarter  Sessions  of  the  peace  in  and  for  the  borough  of  Shrews- 
bury, it  was  requisite  to  the  hearing  and  determination  of  the 
merits  of  the  appeal  that  the  case  on  behalf  of  the  said  church- 
wardens and  overseers  of  the  parish  of  Saint  Chad,  being  the 
respondents  in  the  appeal,  should  first  be  stated,  and  evidence 
thereupon  adduced  of  the  ground  or  grounds  of  removal  relied  upon 
in  support  of  the  order :  and  that,  on  the  hearing  of  the  appeal, 
the  churchwardens  and  overseers  of  the  parish  of  Saint  Chad  could 
not  legally  have  gone  into  or  given  evidence  of  any  such  ground  or 
grounds  of  removal.  '^  Wherefore  I,  the  said  Recorder  of  the 
borough  of  Shrewsbury,  did  dismiss  the  said  appeal  against  the 
said  order  so  brought  on  to  be  heard  at  the  General  Quarter 
Sessions ''  &c.,  as  in  the  writ  mentioned ;  *'  notice  of  the  said 
[  •ris  ]  appeal  having  been  served,  and  the  *said  appeal  brought  on  to  be 
heard  at  the  said  General  Quarter  Sessions  of  the  peace,  before,  as 
aforesaid,  any  notice  in  writing  of  the  chargeability  of  the  said 
G.  Harris  and  Elizabeth  his  wife,  or  either  of  them,  to  the  said 
parish  of  Saint  Chad  in  the  writ  mentioned,  and  any  statement  in 
writing  of  the  grounds  of  the  removal  of  the  said  G.  Harris  and 
Elizabeth  his  wife,  including  the  particulars  of  the  settlement  or 
settlements  relied  upon  in  support  of  the  said  removal,  had  been 
sent  to  or  served  upon  the  churchwardens  and  overseers  of  the 
parish  of  Shawbury  in  the  writ  mentioned.  And,  for  the  canses 
aforesaid,  I  do  humbly  return  that  I  have  not  proceeded,  and  cannot 
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and  oaght  not  to  proceed,  to  hear  and  determine  the  merits  of  the        Reo. 
said  appeal,  as  by  the  writ  "  &c.  Rkcokdbrof 

Demurrer.    Joinder.  ®«!f^''' 

BUBT, 

Pashlept  for  the  Crown  : 

The  return  is  founded  on  the  want  of  service  of  notice  of  charge- 
ability  and  grounds  of  removal.  But  that  affords  no  reason  for  not 
hearing  the  appeal :  on  the  contrary,  the  appeal  should  have  been 
heard ;  and  the  objection,  if  supported,  should  have  been  allowed 
on  the  hearing.  That  want  of  notice  of  chargeability  constitutes  a 
good  ground  of  appeal  was  decided  in  Reg.  v.  Brixham  (i) ;  and  it 
follows  that  it  furnishes  no  ground  for  refusing  to  entertain  the 
appeal.  On  the  authority  of  that  case,  the  rule  for  the  present 
mandamus  was  made  absolute  (2).  No  inconvenience  arises  from 
the  practice  as  settled  in  Reg.  v.  Brixham  (i) :  if  the  order  be  con- 
firmed on  the  objection,  the  decision  will  not  bind  the  parties  on  an 
appeal  upon  the  ^merits.  On  the  other  hand,  it  may  be  important  [  *7i6  j 
to  have  the  order  quashed,  so  as  to  make  a  new  order  necessary, 
inasmuch  as  in  the  mean  time  the  chargeability  may  cease.  The 
right  of  appeal  is  given  to  the  parties  ''who  think  themselves 
aggrieved  by  any  such  judgment "  of  the  two  removing  justices, 
by  Btat.  18  &  14  Car.  II.  c.  12,  s.  2 ;  by  stat.  3  &  4  W.  &  M.  c.  11, 
8.  9,  to  any  persons  "  aggrieved  by  any  determination ;  *'  and,  by  the 
same  statute,  sect.  10,  to  ''  all  such  persons  who  think  themselves 
aggrieved  with  any  such  judgment  of  the  said  two  justices." 
The  persons  upon  whom  the  order  is  made  and  served  are  the 
peraons  aggrieved  by  the  judgment  and  determination.  And  in 
Rex  V.  Monks  Risbormu/h  (3)  it  was  held  that  the  *'  next  Quarter 
Sessions,"  in  stat.  18  &  14  Car.  II.  c.  12,  s.  2,  means  next  after  the 
service  of  the  order.  Stat.  4  &  5  Will.  IV.  c.  76,  s.  79  (4),  introduces 
the  necessity  of  the  service  of  notice  of  chargeability :  the  actual 
removal  cannot  take  place  (except  by  consent)  till  twenty-one 
days  after  notice  of  chargeability  has  been  sent,  together  with  a 
copy  of  the  order  and  the  examinations.  But  that  does  not  prevent 
the  order  itself  from  being  the  "  judgment  "  or  "  determination  " 
by  which  the  parish  is  aggrieved :  and,  under  that  statute,  it  has 
been  held  that  either  the  order  or  the  actual  removal  might  be 
treated  as  the  grievance.  Then  stat  11  &  12  Yict.  c.  81,  s.  9, 
merely  substitutes  the  grounds  of  removal  for  the  examinations. 

(1)  8  Ad.  &  El.  375.  (3)  2  Bott.  744,  pi.  954  (6th  ed.). 

(2)  Jieg.  V.  Recorder  of  Shrewsbury,  (4)  See  11  &  12  Vict.  c.  31,  88.  1 
1  L.  &  M.  105.                                              and  2. 
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Beg.  C  H.  Scotland^  contra : 

Becobdkbof  The  right  of  appeal  is  created  by  statute;  and  the  jurisdiction 
BUBY.  exists  only  where  it  is  placed  by  statute.  Reg,  v.  Brixham  (1)  is 
[  *7i7  ]  indeed  *ad verse  to  the  appellants,  but  only  by  implication:  the 
point  now  in  discussion  was  not  taken  there.  The  appeal  is  given, 
by  stats.  13  &  14  Car.  XL  c.  12,  s.  2,  and  3  &  4  W.  &  M.  c.  11, 
ss.  9,  10,  to  the  parties  aggrieved :  and,  as  to  those  statutes,  the 
only  question  is,  what  constituted  the  grievance.  Now,  though 
sometimes  the  service  of  order  of  removal  was  looked  to  for  this 
purpose,  that  was  only  because  it  was  assumed  that  the  removal 
and  the  service  of  the  order  would  take  place  contemporaneously. 
The  order  of  removal  is  called  a  ''  warrant,"  in  stat.  13  &  14 
Car.  II.  c.  12,  s.  1 ;  and,  like  other  warrants,  it  was  shown  at  the 
time  of  execution.  But  till  the  actual  removal  there  was  no 
grievance  ;  and,  when  a  Sessions  intervened  between  the  order  and 
the  removal,  the  appeal  lay  to  the  Sessions  next  after  the  removal : 
Rex  V.  Norton  (2),  Rex  v.  St.  Marylehmc  (»).  But,  as  decided  in  the 
case  last  mentioned,  stat.  35  Geo.  III.  c.  101,  s.  2(4),  introduced,  in 
the  case  of  a  suspended  order,  a  grievance  which  accrued  imme- 
diately upon  the  making  of  such  order,  and  without  removal,  by 
reason  of  the  costs  during  the  suspension.  Stat.  49  Geo.  III.  c.  124, 
s.  2,  enacted :  ''  that  when  the  execution  of  any  such  order  of 
removal  shall  be  suspended,  the  time  of  appealing  against  such 
order  shall  be  computed  according  to  the  rules  which  govern  other 
like  cases  from  the  time  of  serving  such  order,  and  not  from  the 
time  of  making  such  removal  under  and  by  virtue  of  the  same." 
This  does  not  recognize  a  computation  from  the  time  of  the  service 
of  the  order,  or  any  time  but  the  removal,  in  the  case  of  orders  not 
suspended,  but  provides  merely  that  the  time,  though  reckoned  from 
different  points  in  the  two  cases,  shall  be  computed  in  the  same  way. 

[  •718  ]  (Lord  *Campbbll,  Ch.  J. :  Did  not  service  of  the  order  fumiah 

evidence  of  settlement,  if  acquiesced  in  ?) 

It  could  do  so  only  if  there  was  the  power  to  appeal ;  so  that  the 
question  is  still  the  same.  Stat.  8  &  9  Will.  III.  c.  30,  s.  6,  enacts 
that  appeals  shall  be  prosecuted  only  at  the  Sessions  for  the  coanty, 
&c.  wherein  the  parish,  &c.,  "from  whence  such  poor  person  shall 
be  removed,  doth  lie,"  evidently  assuming  that  in  all  cases  of 
appeal  there  will  have  been  an  actual  removal.    Then  the  question  is 

(1)  8  Ad.  &  El.  375.  (3)  13  East,  51,  54. 

^2)  2  Sir.  831.  (-1)  Uepeuled  in  part,  S.  L.K.  Act,  1871. 
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as  to  the  changes  prodaced  by  later  Acts.  Stat.  4  &  5  Will.  IV.  c.  76,  rbg. 
8.  79  gives  a  power  of  appeal,  before  removal,  if  notice  of  appeal  rkcobderok 
be  given  within  twenty-one  days  after  service  of  a  notice  of  ^bury^ 
chargeability  accompanied  by  a  copy  of  the  order;  bat  here  that 
notice  has  not  been  given.  So,  by  sect.  84,  the  expenses  are  pay- 
able, by  the  parish  to  whicli  the  pauper  is  removed,  only  from  the 
service  of  notice  of  chargeability.  The  object  of  this  alteration  was 
to  save  the  inconvenience  of  a  removal  which  might  possibly,  on 
appeal,  turn  out  to  be  unwarranted :  that  explanation  is  given  by 
Williams,  J.  in  Reg,  v.  The  Justices  of  Herefordshire  (I).  In  Reg,  v. 
Justices  of  Salop  (2)  it  was  held  that,  even  after  stat.  4  &  5  Will.  IV. 
c.  76,  there  was  no  grievance  till  actual  removal,  and  therefore  that 
an  appeal  to  the  Sessions  next  after  the  removal  was  early  enough. 
That  was  held  to  be  erroneous,  so  far  as  the  reasoning  went ;  it 
being  afterwards  decided  that,  since  the  statute,  both  the  order  and 
the  removal  were  distinct  grievances,  and  that  the  time  of  appeal 
might  be  reckoned  from  either :  Reg.  v.  The  Justices  of  the  West 
Riding  of  Yorkshire  (3),  Reg.  v.  The  Recorder  of  Leeds  (4).  But  it 
was  taken  for  granted,  in  all  these  cases,  that,  before  the  statute, 
there  was  no  *grievance  till  there  was  actual  removal.  Then  stat.  [  *7»«  ] 
11  &  12  Vict.  c.  Bl,  s.  9,  does  more  than  substitute  the  grounds  of 
removal  for  the  examinations:  it  provides  in  itself  a  complete 
regulation  of  the  practice:  and  it  enacts  that  no  appeal  shall  be 
allowed  if  notice  thereof  be  not  given  within  twenty-one  days  after 
the  notice  of  chargeability  and  statement  of  grounds  of  removal 
shall  have  been  sent,  unless  within  twenty-one  days  a  copy  of  the 
depositions  has  been  applied  for,  when  fourteen  days  are  allowed 
for  notice  of  appeal,  reckoned  from  the  sending  of  such  copy.  This 
enactment  does  not  even  mention  the  service  of  the  copy  of  the 
order.  Therefore,  at  no  time  has  there  been  a  right  of  appeal 
without  either  an  actual  removal  or  a  service  of  notice  of  charge- 
ability  ;  and  now  there  is  none  without  service  of  such  notice. 

Pashley,  in  reply : 

Stat.  11  &  12  Vict.  c.  81,  s.  9,  varies  from  stat.  4  &  5  Will.  IV. 
c.  76,  s.  79,  merely  in  the  description  of  documents  which  are  to  be 
sent :  the  question  therefore  is  still  as  at  the  time  of  the  decision  of 
Reg.  V.  Brixliam  (5) :  and  that  case  has  not  been  distinguished  from 
the  present.     The  return  does  not  show  that  the  objection  was 

(1)  8  Dowl.  P.  0. 638,  645.  (4)  8  Q.  B.  623. 

(2)  6  Dowl.  P.  0.  28.  (5)  8  Ad.  &  EL  376. 

(3)  2  Dowl.  &  L.  488. 


BURY. 
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rrg.        taken  in  this  case.    The  other  decisions  under  stat.  4  &  5  Will.  lY. 
Rbcobdhbof  c-  76.,  which  have  been  cited  on  the  other  side,  relate  merely  to 
8HBICW8.     ^jjg  question  at  what  Sessions  an  appeal  should  be  heard,  not  to  the 
general  question  of  jurisdiction :  and,  whatever  extrajudicial  remarks 
may  have  been  made  in  those  cases,  they  decide  only  that  both  the 
service  of  the  order  and  the  actual  removal  are  grievances  giving 
[  •720  ]       the  right  to  *appeal.    It  is  true  that,  under  the  old  law,  the  order 
of  removal  was  almost  always  served  at  the  time  of  the  removal : 
but  it  cannot  be  inferred  from  this  that  the  service  of  the  order 
was  no  grievance  except  as  accompanying  the  removal,  any  more 
than  that  the  removal  was  no  grievance  except  as  accompanied  with 
the  service  of  the  order.    In  Road  v.  North  Bradley  (1)  the  rule 
assumed  was  that  the  appeal  was  to  be  to  the  Sessions  next  after 
the  order  of  removal. 

Lord  Campbell,  Gh.  J. : 

The  question  really  is  whether  Reg.  v.  Brixham  (2)  is  to  be  upheld 
or  overruled.  According  to  that  decision,  this  return  is  bad ;  for  it 
would  be  an  absurdity  to  say  that  what  was  a  good  ground  of 
appeal  took  away  the  jurisdiction  to  hear  the  appeal.  That  would 
be  preposterous.  The  question  therefore  is,  whether  the  non- 
service  of  notice  of  chargeability  is  a  ground  of  appeal.  It  seems  to 
me  that  it  is  not.  The  appeal  is  given  where  there  is  a  grievance : 
that,  I  think,  is  the  principle  upon  which  all  the  statutes  are 
founded.  As  to  stat.  18  &  14  Car.  II.  c.  12,  the  result  of  the 
decisions  referred  to  by  Mr,  Scotland  is  that  there  was  no  appeal 
under  that  Act  till  there  was  an  actual  removal.  I  find  indeed  no 
express  decision  that  no  appeal  lay  upon  the  mere  service  of  the 
order:  but  that  appears  to  me  to  follow  by  implication.  At  all 
events,  the  appeal  lay  by  reason  of  the  removal ;  and  the  Courts, 
in  so  deciding,  seem  to  intimate  that  there  was  no  grievance  till  the 
pauper  was  taken  to  the  appellant  parish  together  with  the  order. 
We  then  have  an  express  decision  that,  in  the  case  of  suspended 
[  •721  ]  orders,  under  stat.  86  Geo.  III.  *c.  101,  s.  2  (3),  the  order  is  itself  a 
grievance :  but  there  the  statute  directed  the  payment  of  expenses 
which  accrued  from  the  service  of  the  order,  thus  creating  a  griev- 
ance at  that  time.  Then  stat.  4  &  5  Will.  IV.  c.  76,  s.  79  (4),  prevents 
a  removal  till  twenty-one  days  after  service  of  notice  of  chargeability 

(1)  2  Str.  1168.  1871. 

(2)  8  Ad.  &  El.  375.  (4)  See  11  &  12  Vict.  c.  31,  sa  1 

(3)  Repealed  in  part,  S.  L.  B.  Act,   and  2. 
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accompanied  by  a  copy  of  the  order.     The  service  of  the  order  is  a        Rko. 
mere  nullity  without  the  service  of  the  notice  of  chargeability :  till  rbcordkrop 
this  service,  there  is  no  power  of  removal :  and  the  time  for  appeal-      ^buby.^ 
ing  dates  from  the  service.     That  being  so,  there  is  no  grievance 
until  there  is  notice  of  chargeability,  and,  there  being  no  notice, 
there  is  no  right  of  appeal.     This  is  consistent  with  all  the  decisions 
except  Reg.  v.  Brixham  (i).     That  case  is  certainly  irreconcileable 
vfith  the  view  which  I  take:  but  I  think  we  cannot  sustain  the 
decision.    It  seems  too  absurd  to  allow  an  appeal  where  there  is  no 
grievance:  and  the  effect  would  be  simply  to  produce  a  hearing 
which  would  not  decide  the  matter  in  controversy   between  the 
parishes,  and  would  only  make  it  necessary  to  obtain  a  fresh  order. 
It  seems  to  me  therefore  that  we  must  overrule  Reg,  y.  Brixham  (i)  ; 
and  then  there  remains  nothing  which  conflicts  with  our  view. 

Erle,  J.  (2) : 

The  appeal  was  dismissed  on  the  ground  that  no  right  of  appeal 
existed.  That  brings  us  to  consider  what  the  right  of  appeal  is. 
We  must  see  to  what  conditions  it  is  subject :  and,  if  those  con- 
ditions are  not  complied  with,  we  must  hold  that  it  does  not  exist. 
In  the  last  statute,  11  &  12  Vict.  c.  81,  s.  9,  it  is  enacted  that, 
unless  notice  of  appeal  be  given  within  twenty-one  days  *after  [  *722  ] 
notice  of  chargeability  shall  have  been  received  (as  I  read  the 
statute),  or  fourteen  days  after  sending  a  copy  of  the  depositions, 
no  appeal  shall  be  allowed.  Any  one,  therefore,  desirous  of 
appealing  is  to  see  whether  this  condition  has  been  complied  with  : 
in  other  words,  whether  the  documents  have  been  sent ;  when  they 
have  not,  the  time  during  which  notice  of  appeal  is  to  be  given 
does  not  begin  to  run.  To  my  mind,  the  question  would  have 
been  the  same  before  this  statute  :  I  must  say  that  I  do  not  concur 
in  the  decision  of  Reg.  v.  Brixham  (i).  The  history  of  the  right 
of  appeal  has  been  very  clearly  traced  by  Mr.  Scotland.  The 
removal  was  originally  the  term  at  which  the  grievance  accrued ; 
and  different  statutes  have  been  passed  since  stat.  18  &  14  Gar.  II. 
c-  12,  all  confirmatory  of  the  view  that  up  to  stat.  4  &  5  Will.  IV. 
c.  76,  the  removal  was  that  which  constituted  the  grievance  and 
gave  the  right  of  appeal.  The  intention  of  sect.  79  of  that  statute 
was  to  put  an  end  to  actual  removal  till  the  alleged  settlement  had 
been  acquiesced  in  or  affirmed  upon  appeal.     Therefore  the  removal 

(1)  8  Ad.  &  EL  375.  (2)  Wightman,    J.     had    left    the 

Court. 
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Reg.        was  suspended  for  twenty-one  days  after  the  notice  of  chargeability 

Recorder  OF  should  be  served.     This  produced  a  double  right  of  appeal:   the 

^BURY*       service  of  the  notice  and  the  actual  removal.     Then   followed 

stat.  11  &  12  Vict.  c.  31,  s.  9.     The  law  may  be  carried  oat  on  the 

principle  indicated  by  Mr.  Justice  Williams  in  Iteg.  v.  The  Justices 

of  Herefordshire  0):    I  am   sure  that  convenience  suggests    the 

principle  which  we  are  affirming.      On  the  opposite  view,    the 

appellant  might  succeed  without  the  decision  of  any  question  really 

in  controversy,  so  as  only  to  render  it  necessary  to  obtain  a  fresh 

I  *722'*  ]       order.      *Our  view  therefore  is  corroborated  by  the  convenience 

of  the  case. 

Crompton,  J. : 

When  this  case  was  before  me  in  the  Bail  Court  C^),  I  was  much 

struck  with  Mr.  Scotland's  argument,  and  did  not  see  how  it  was 

to  be  answered.     But  I  felt  bound  by  Reg.  v.  Brixham  (3).     I  rather 

invited  the  parties  to  contest  the  question  in  the  full  Court ;  and 

the  argument  here  has  convinced  me  that  up  to  stat.  4  &  5  Will.  TW. 

c.  76,  there  was,  in  the  case  of  orders  not  suspended,  no  grievance 

till  actual  removal,  and  since  that  Act  none  without   service  of 

notice  of  chargeability.    And  the  matter  is  made  still  clearer  by 

stat.  11  &  12  Vict.  c.  31,  s.  9,  which  forbids  the  allowance  of  an 

appeal  unless  notice  of  it  has  been  given  within  a  certain  time  after 

notice  of  chargeability. 

Jttdgvientjor  defendant. 

'^^^^^  FKOMANT  V.  ASHLEY. 

April  21. 
(1  El.  &  BL  723—727  ;  S.  0.  22  L.  J.  Q.  B.  237 ;  17  Jur.  1050.) 

[Obeoleto  piuctice.    See  R.  S.  C.  1883,  Ord.  XX.  r.  4.] 


i»5».  WILLIAMS  V.  EVANS. 

•Aim.  25. 
Ajfril  21.  (1  El.  &  Bl.  727—742;  S.  C.  22  L.  J.  Q.  B.  241 ;  17  Jur.  1093.) 

r  J27  1  ^'t  being  seised  in  fee  of  tithes  and  also  of  lands,  devised  the  tithes  to  his 

nephew  D.,  sonof  E.'s  sister  A.,  for  life;  hut,  if  D.  should  reoeire  eodeeiaa* 
tical  promotion  to  a  certain  amount,  then  to  D.'s  brother  W.  for  life; 
I'ematnder  to  the  uses  expressed  concerning  his  real  estate.  He  made 
certain  pictures  &c.  heirlooms,  directing  the  inventory  thereof  to  be 
deposited  with  the  deeds  concerning  his  **  real  estates."  He  devised  all  his 
**  real  estate,  of  what  nature  or  kind  soever,  and  wheresoever  situate/'  to 
his  niece  M.  for  life,  remainder  to  her  sons  successively  in  tail,  remainder 

(1)  8  Dowl.  P.  0.  645.  1  L.  &  M.  105. 

(2)  Reg,  v.  Recorder  of  Shrewsbury,  (3)  8  Ad.  &  El.  375. 
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Evans. 


to  W.  for  life,  lemainder  to  his  sons  in  tail,  remainder  over  to  other      Williams 
nephews  in  like  manner.    He  bequeathed  a  legacy  to  his  wife,  on  condition  ^* 

of  her  executing  a  deed  binding  her  to  receive  an  annuity  from  the  person 
who  should  for  the  time  being  be  in  the  possession  of  his  "  real  estate,  under 
the  limitations  aforesaid,"  in  lieu  of  her  taking  possession  of  the  heredita- 
ments settled  on  her  by  way  of  joiuture. 

He  executed  two  codicils,  in  which  he  changed  the  order  of  the  parties 
named  in  the  disposition  of  his  will  to  succeed  in  the  entail  of  his  "  estates 
real  and  personal;  "  and  ho  declared  ''all  the  estates  left  and  disposed  of 
by  my  will,"  to  be  without  impeachment  of  waste,  with  power  to  cut  timber 
for  repairs  of  **  buildings  on  the  estate." 

By  another  codicil,  he  devised  all  his  '*  real  estates,  of  what  nature  or 
kind  soever,"  to  H.,  son  of  M.,  in  strict  settlement,  and,  upon  failure  of 
H.'s  issue,  devised  all  his  '*  said  real  estates"  as  *'  mentioned  in  my  said 
will,"  declaring  that  the  devises  in  the  codicil  were  to  take  effect  '*  in 
precedence  to  the  devises  of  my  real  estate  contained  in  my  said  will : "  and 
he  appointed  D.  one  of  his  residuary  legatees : 

Held  that  tithes  were  not,  in  the  will,  included  under  the  words  real 
estate,  and  that  the  specific  devise  of  them  therefore  took  effect.  Also,  that 
this  specific  devise  was  not  revoked  by  the  codicil  last  mentioned,  the  words 
"  real  estate  "  appearing  to  be  there  used  so  as  not  to  include  tithes. 

Evans  v.  Evaiis  (1),  dissented  from  on  this  point. 

Thb  plaintiffs  having  sued  the  defendant  on  a  claim  by  plaintiffs 
of  one  third  part  of  certain  tithes,  and  *one  third  of  the  remaining 
two  thirds,  or  rent  charges  in  lieu  of  tithes,  and  the  defendant 
having  appeared  (2),  it  was  ordered  by  Coleridgb,  J.  that  the  claim 
should  be  decided  by  this  Court,  upon  a  case  which,  so  far  as  is 
material  to  the  decision,  was  as  follows. 

Herbert  Evans  was,  at  the  date  and  execution  of  his  last  will 
and  testament  hereinafter  stated,  and  thenceforth  continued,  and 
was  at  the  time  of  his  death,  seised  to  him  and  his  heirs  for  an 
estate  of  inheritance  in  fee  simple  of  and  in  one  third  part,  and 
one  third  part  of  the  remaining  two-third  parts,  of  all  the  tithes, 
or  rent  charges  in  lieu  thereof,  arising  and  accruing  within  the 
several  hamlets  of  Bhyddlan,  Issa  Hhyddlan,  Ucha  Cowd,  Ehiwson, 
Brynnan  and  Havodyrwyn,  in  the  parish  of  Llanwenog  and  county 
of  Cardigan,  and  one  third  part  of  all  the  tithes,  or  the  rent  charges 
in  lieu  thereof,  arising  and  accruing  within  the  several  hamlets 
of  Llanvaughan,  Llechwedd,  Esgerbygoer  and  Gwillim,  in  the 
parish  and  county  aforesaid,  and  which  are  the  same  tithes,  parts 
or  proportions  of  tithes,  as  are  mentioned  in  the  said  testator's 
said  will  to  be  thereby  devised,  and  of  and  in  certain  corporeal 
hereditaments  of  great  value,  consisting  of  a  mansion  house  and 
demesne  lands,  called  Highmead,  situate  within  the  same  parish, 

(1)  83  B.  B.  289  (17  Sim.  86).  (2)  See  the  Common  Law  Procedure 

Act,  1862  (15  &  16  Vict.  c.  76),  s.  ri6. 
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Williams     and  of  other  messuages,  lands  and  tenements,  sitaate  in  the  counties 

EvAMs.       of  Carmarthen,  Cardigan  and  Pembroke. 

The  said  testator  duly  made  and  published  his  last  will  and 
testament  in  writing,  and  the  several  codicils  thereto  hereinafter 
stated.  The  will  and  codicils  were  respectively  executed  and 
attested,  in  such  manner  as  required  by  law  for  passing  free- 
hold estates  by  devise.  The  material  parts  of  the  will  were  as 
follows. 

[  72i»  ]  **l  direct  all  my  just  debts,  funeral  and  testamentary  expenses, 

to  be  fully  paid  and  satisfied  out  of  my  personal  estate  not  herein- 
after specially  bequeathed  :  and  I  hereby  charge  and  make  charge- 
able all  my  real  estate  with  the  payment  of  such  just  debts  and 
expenses,  in  aid  only  of  such  personal  estate.  I  give  and  bequeath  '* 
&c. :  here  followed  a  pecuniary  bequest  of  1,50(M.  to  an  illegitimate 
son  :  "  and  this  sum  of  1,500/.  I  hereby  charge  upon  my  freehold 
farm  called  *'  &c. :  another  1,500Z.  was  also  bequeathed  to  him  on 
certain  trusts  then  declared.  **  I  give  and  devise  unto  the  Reverend 
David  Herbert  Thackeray  GriflSes  Williams,  fifth  son  of  my  said 
sister  Anna  Margaretta  GrifiSes  Williams,  and  his  assigns,  all  and 
every  my  shares,  parts  and  proportions  of  and  in  the  tithes  yearly 
arising,  growing  and  renewing  within  the  said  parish  of  Llanwenog, 
and  the  titheable  places  thereof,  save  and  except  the  tithes  yearly 
arising,  renewing  and  increasing  in,  upon  and  from  the  demesne 
lands  and  hereditaments  called  Highmead ;  to  hold  the  same,  with 
the  appurtenances,  unto  and  to  the  use  of  the  said  D.  H.  T.  G. 
Williams  and  his  assigns,  for  and  during  his  natural  life,  but 
subject  to  the  proviso  next  hereinafter  contained :  that  is  to  say : 
provided  always,  and  the  last  aforesaid  devise  is  upon  this  express 
condition,  that,  if  at  any  time  during  his  life  the  said  D.  H.  T.  G. 
Williams  shall  or  may  have  or  receive,  from  or  by  means  of  any 
ecclesiastical  living  or  preferment,  an  annual  income  sum  or  sums 
of  money  amounting  altogether,  and  clear  of  all  payments  and 
deductions  whatsoever,  to  the  sum  of  4001.,  then  and  from  thence- 
forth the  said  last  mentioned  devise  to  him  and  his  assigns  shall 
cease  and  determine :  and  my  said  shares,  parts  and  proportions 

[  *730  ]  of  and  in  the  said  tithes  shall  go  and  *be  possessed  in  like  manner 
by  his  brother  Watkin  Lewis  GriflSes  Williams,  a  captain  "  &c., "  for 
the  period  of  his  life  only :  then,  and  after  the  expiration  thereof, 
to  the  several  provisions  and  uses  herein  expressed  and  contained 
of  and  concerning  my  real  estate.  I  do  hereby  will  and  direct  that, 
and  for  that  purpose  bequeath,  all  and  every  tbe  pictures,  books. 


VOL.  xciii.l     185S.     Q.  B.     1  EL.  &  BL.  730—781.  Srt5 

plate,  fumitare  and  effects  of  or  usaally  in  or  about  my  mansion  v/illiams 
boose  at  Highmead  aforesaid  sball  be  considered  as  or  in  the  nature  evans. 
of  heirlooms,  and  pass  with  my  said  house  in  the  same  manner  as 
if  they  were  land  or  other  real  property  appurtenant  or  appendant 
thereto,  and  shall  accordingly  continue  annexed  to  my  said  mansion 
house,  as  long  as  the  law  will  permit,  and  be  inherited  and  enjoyed  by 
the  several  persons  who  shall  succeed  to  my  real  estate  under  or  by 
virtue  of  the  limitations  of  this  my  will ;  for  so  they  passed  to  me. 
And  I  hereby  devise  and  direct  that  proper  inventories  shall, 
immediately  after  my  decease,  be  made  and  taken  by  my  executrix 
hereinafter  named  of  all  the  said  pictures,  books,  plate,  furniture 
and  effects  so  bequeathed  as  heirlooms  as  aforesaid,  and  signed  by 
her,  and  a  true  and  attested  copy  thereof  be  deposited  with  the 
writings  and  the  deeds  concerning  my  real  estates,  for  the  better 
information  of  the  person  or  persons  who  shall  from  time  to  time 
succeed  thereto.  I  give  and  devise  all  my  real  estate,  of  what 
nature  or  kind  soever,  and  wheresoever  situate,  subject  to  the  pay- 
ment of  my  just  debts,  funeral  and  testamentary  expenses  in  aid 
of  my  personal  estate  as  aforesaid,  unto  and  to  the  use  of  my  niece 
Mary  Anne  Elizabeth  Evans,  daughter  of  my  late  brother  Watkin 
EvanB,  a  captain  "  &&,  '*  and  her  assigns,  for  and  during  her  life  ; 
and,  after  the  determination  of  that  estate  by  any  means  in  her 
lifetime,  to  the  use  of  the  *said  William  Jones  Evans  and  the  [  *73i  ] 
Reverend  William  Jones "  &c.  (to  preserve  contingent  limitations) ; 
''  and,  after  her  decease,  to  the  use  of  her  first  and  other  sons,  and 
the  heirs  of  his  and  their  bodies  according  to  priority  of  birth :  and, 
for  default  of  such  issue,  to  the  use  of  my  nephew  Watkin  Lewis 
Griffies  Williams,  fourth  son  of  my  said  late  sister  Anna  Margaretta 
Griffies  Williams,  and  his  assigns,  for  and  during  his  life,  and  after 
the  determination  "  &c.  (to  preserve  contingent  limitations) ;  "  and, 
after  the  decease  of  my  said  last  mentioned  nephew,  to  the  use  of 
his  first  and  other  sons,  and  the  heirs  of  his  and  their  bodies, 
according  to  the  priority  of  birth :  and,  for  default  of  such  issue  " 
&€.,  to  Herbert  (l)  Vaughan  for  life,  remainder  in  tail  as  before ; 
remainder  to  Herbert  Bice,  remainder  in  tail  as  before :  remainder 
over,  not  material  here.  **  I  also  give  and  bequeath  unto  my  said 
wife  Elizabeth  Evans  the  sum  of  500Z.,  to  be  paid  her,  her  executors, 
administrators  or  assigns,  by  my  executrix  hereinafter  named, 
within  twelve  calendar  months  next  after  my  decease,  without 
interest,  upon  this  express  condition  that  she,  the  said  Elizabeth 

(1)  Sic,  iu  paper  book :  qucere,  Henry  ? 
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Williams  Evans,  do  and  shall,  by  some  good  and  sufficient  deed  or  deeds  or 
Evans.  instrument  or  instruments  in  writing,  bind  herself  to  receive  from 
the  person  who  for  the  time  being  shall  be  in  the  possession  of  my 
real  estate,  under  the  limitations  aforesaid,  an  annual  sum  of  BOOL 
in  lieu  of  herself  taking  possession  of  the  hereditaments  settled  upon 
her,  by  way  of  jointure,  by  the  settlement  made  upon  our  marriage 
or  afterwards,  for  so  long  time  as  the  said  annuity  of  500/.  shall 
be  regularly  paid  to  her  by  half  yearly  payments.  All  the  rest  and 
[  *7^2  ]  residue  of  my  personal  estate  and  effects  of  *what  nature  or  kind 
soever  I  give  and  bequeath  unto  my  said  niece  Mary  Anne  Elizabeth 
Evans."  ''  Lastly,  I  appoint  my  said  niece  Mary  Anne  Elizabeth 
Evans  executrix  of  this  my  last  will  and  testament."  Dated  11th 
April,  1885. 

The  first  codicil  was  not  noticed  in  the  argument. 

The  second  codicil  was  dated  9th  October,  1838.  By  it,  the 
devisor  gave  to  Elizabeth  Evans,  for  her  life,  certain  houses  &c. 
called  Highmead,  with  land,  provided  she  should  reside  there  six 
calendar  months  in  the  year  ;  otherwise  the  premises  ''  to  be  dealt 
with  according  to  the  provisions  laid  down  in  my  last  will."  "  And, 
whereas  in  my  last  will  I  have  placed  my  nephew  W.  L.  G.  Williams 
the  first  in  the  entail  in  my  estates  real  and  personal  after  his 
cousin  Mary  Anne  Elizabeth  Evans,  now  Mary  Anne  Elizabeth 
Davies,  and  her  heirs  male,  and  after  the  name  in  my  will  aforesaid 
of  W.  L.  G.  Williams  so  in  entail  placed  I  have  named  Henry  (i) 
Vaughan,"  "  and  after  the  said  Henry  (i)  Vaughan  I  have  named 
in  the  said  entail  Herbert  Bice,"  ''  I  hereby  alter  and  change  the 
disposition  in  my  will,  in  so  far  that  the  name  of  my  nephew  Rev. 
D.  H.  T.  G.  Williams  shall  come  in  and  be  in  force  in  my  will  next 
to  the  name  of  his  brother  W.  L.  G.  Williams;  and  this  for  all 
estates  real  and  personal  possessed  by  me  in  my  own  right." 

The  third  codicil  was  dated  19th  November,  1839.  By  it,  the 
devisor  substituted  his  nephew,  the  Eev.  D.  H.  T.  G.  Williams,  as 
trustee  in  place  of  a  person  before  appointed  trustee :  and  he  added  : 
'*  All  the  estates  left  and  disposed  of  by  my  will  are  hereby  declared 
to  be  so  left  without  impeachment  for  waste  against  every  one  in 
possession  of  the  same,  in  due  succession,  each  to  be  permitted  to 
[  •Tdn  ]  *cut  and  fell  timber  for  repairs  of  all  buildings  on  the  estate  when 
necessary." 

The  fourth  codicil  was  dated  2nd  May,  1842.  By  it,  the  devisor 
gave  certain   annuities  chargeable  upon  specified  lands.     "  And, 

(1)  Sic. 
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subject  to  the  said  several  annuities,  and  to  the  remedies  for  the  Wilmamb 
recovery  thereof,  I  give  and  devise  the  said  hereditaments  to  the  evams. 
uses  hereinafter  declared  of  and  concerning  my  real  estate.  I  give 
and  devise  all  my  real  estates,  of  what  nature  or  kind  soever,  sub- 
ject, as  to  my  freehold  farms  called  "  &c.,  "  to  the  charge  herein- 
after contained,  unto  Herbert  Davies,  son  of  my  niece  Mary  Ann 
Elizabeth  Davies,  wife  of  "  &c.,  "  for  his  life,  with  remainder,  on 
the  determination  of  his  estate  in  his  lifetime,  to  "  &c.  (to  preserve 
contingent  remainders) ;  ''  with  remainder  to  the  first,  second  and 
every  other  subsequent  son  of  the  said  Herbert  Davies,  successively 
according  to  seniority,  in  fee  simple,"  with  limitations  dependent 
upon  their  attaining  twenty-one  and  having  male  issue :  remainder 
to  every  son  in  succession  of  Mary  Ann  Elizabeth  Davies,  with 
limitations  to  their  issue  male,  not  now  material :  *'  and,  on  failure 
of  such  issue,  then  I  give  and  devise  all  my  said  real  estates  in  such 
manner  as  is  in  that  behalf  mentioned  in  my  said  will,  hereby 
declaring  it  to  be  my  will  that  the  devises  hereinbefore  made  shall 
take  effect  in  precedence  to  the  devises  of  my  real  estates  contained 
in  my  said  will.  And  I  hereby  direct  that  every  person  who  shall 
become  entitled  in  possession  of  my  said  real  estates  by  virtue  of 
the  devises  hereby  made  shall,''  within  eighteen  calendar  months, 
endeavour  to  obtain  an  Act  or  license  for  taking  the  name  and  arms 
of  Evans;  in  case  of  neglect,  the  subsequent  devises  to  be 
accelerated.  And  he  appointed  D.  H.  T.  G.  Williams  *and  William  [  ♦734  ] 
Jones  Evans  residuary  legatees  and  executors  of  his  will  and  the 
codicils  thereto. 

The  testator  died  on  or  about  the  7th  of  March,  1848,  without 
having  altered  or  revoked  his  will,  save  so  far  as  the  same  may 
have  been  revoked  or  altered  by  the  said  codicils,  or  some  or  one  of 
them,  and  without  having  in  anywise  altered  or  revoked  the  said 
codicils,  or  any  of  them,  save  so  far  as  any  or  either  of  the  said 
codicils  of  prior  date  may  have  been  altered  or  revoked  by  some  or 
one  of  the  said  codicils  of  subsequent  date. 

The  plaintiffs  are  the  same  persons  as  are  respectively  named 
David  Herbert  Thackeray  Griffies  Williams  and  Watkin  Lewis 
Griffies  Williams  in  the  will  and  codicils.  The  defendant  is  the 
person  named  Herbert  Davies  in  the  fourth  codicil.  Herbert 
Davies  has,  by  her  Majesty's  Boyal  license,  assumed  the  surname 
of  Evans,  in  addition  to  his  other  names,  and  also  the  arms  &c. 

The  tithes  or  rent  charges  sought  to  be  recovered  in  this  action, 
under  the  devise  or  gift  in  the  said  testator's  will  of  "  all  and  every 
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Williams  my  shares,  parts  and  proportions  of  and  in  the  tithes  yearly  arising, 
Evans.  growing  and  renewing  within  the  said  parish  of  Llanwenog,  and 
titheable  places  thereof  (save  and  except"  &c.),  are  all  the  tithes, 
or  parts  or  shares  of  tithes,  or  rent  charges  in  lieu  of  tithes,  of  or 
to  which  the  said  testator  was  seised  or  entitled,  except  such  as 
issued  out  of  the  demesne  lands  of  the  said  testator  called 
Highmead. 

The  defendant  has  entered  into  the  possession  or  receipt  of  the 
said  tithes,  or  rent  charges  in  lieu  of  tithes,  which  are  sought  to  be 
recovered  in  this  action,  and  claims  to  be  entitled  to  and  to  hold 
the  same  for  his  own  use  and  benefit  under  the  fourth  codicil, 
together  with  all  the  rents  and  profits  of  the  said  testator's  mansion 
[  *78o  ]  *hou6e  and  demesne  lands  at  Highmead  aforesaid,  and  other  his 
corporeal  real  estates  in  the  counties  of  Carmarthen,  Cardigan  and 
Pembroke. 

The  plaintiffs  contend  that  the  gift  or  devise,  in  the  will 
contained,  of  the  tithes  or  rent  charges  in  lieu  of  tithes,  sought  to 
be  recovered  in  this  action,  is  not  revoked,  postponed  or  altered 
by  the  fourth  codicil,  or  otherwise ;  and  that  they,  or  one  of  them, 
are  entitled  to  the  possession  or  receipt  of  the  tithes  or  rent 
charges. 

Either  party  to  be  at  liberty  to  turn  this  case  into  a  special 
verdict,  and  take  the  opinion  of  the  court  of  error  thereon. 

The  question  for  the  consideration  of  the  Court  was  stated  to  be : 
Whether  the  plaintiffs,  or  either  of  them,  are  or  is  entitled  at  law 
to  an  estate  for  their  or  his  heirs,  or  life,  or  for  any  other  estate  in 
possession,  in  the  tithes  or  rent  charges,  sought  to  be  recovered  in 
this  action,  or  to  the  perception  or  receipt  thereof. 

The  case  was  argued  in  last  Term  (i). 

Crowder,  for  the  plaintiffs : 

The  words  "  real  estates,"  in  the  fourth  codicil,  would  certainly 
pass  the  tithes  to  the  defendant,  if  taken  by  themselves :  but  the 
question  is  whether,  on  looking  at  the  will  and  the  other  codicils,  it 
does  not  sufficiently  appear  that  these  words  are  intended  to  com- 
prehend only  the  corporeal  hereditaments.  Now  in  the  will  there 
is  a  clear  distinction  between  tithes  and  lands ;  and  "  real  estate  " 
is  confined  to  the  latter.  After  an  express  devise  of  the  tithes, 
there  is  a  proviso  that,  in  a  certain  event,  the  tithes  shall  go  to 

(1)  January  25,  1853.  Before  Lord  Campbell,  Ch.  J.,  Coleridge, 
Wightmaii  aud  Ciompton,  J  J. 


VOL.  xciii.]     1853.    Q.  B.     1  EL.  &  BL.  786—787.  869 

W.  L.  G.  Williama  for  life,  "  and,  after  the  expiration  thereof,  to     Williams 
the  ♦several  provisions  and  uses  herein  expressed  and  contained  of       evans. 
and  concerning  my  real  estate."    Afterwards  there  is  a  direction       [  *7B6  ] 
that  inventories  of  the  property  bequeathed   as    heirlooms  shall 
be  deposited  "  with  the  writings  and  the  deeds  concerning  my  real 
estates." 

(CSoLBBiDGB,  J. :  I  observe  that  the  word  used  is  sometimes 
"estate"  and  sometimes  ''estates:"  do  you  find  that  these 
expressions  have  different  meanings  in  the  will?) 

They  appear  to  be  used  indiscriminately.  Then  follows,  in  the 
will,  a  devise  of  "  all  my  real  estate,  of  what  nature  or  kind  soever, 
and  wheresoever  situate."  The  argument  on  the  other  side,  if 
correct,  would  show  that  this  is,  even  in  the  will,  a  revocation  of 
the  devise  of  the  tithes :  but  that  is  manifestly  inconsistent  with 
the  use  of  the  words  in  the  will. 

(Lord  Campbell,  Gh.  J. :  W.  L.  G.  Williams  would  take  an 
interest  in  remainder  in  the  tithes,  under  the  limitation  of  the  real 
estate,  if  it  comprehended  tithes.) 

Again,  the  bequest  of  500Z.  to  the  widow  is  on  condition  that  she 
execute  an  instrument,  binding  herself  to  receive  an  annuity  "  from 
the  person  who  for  the  time  being  shall  be  in  possession  of  my  real 
estate,  under  the  limitations  aforesaid,"  in  lieu  of  herself  taking 
possession  of  the  hereditaments  settled  on  her  by  way  of  jointure. 
That  must  refer  exclusively  to  land.    In  Evans  v.  Evans  (l)  this 
devise  was  before  Shabwbll,  Y.-C,  who  decided  that  the  devise  of 
*'  real  estates "  in  the  codicil  comprehended  tithes,  and  therefore 
revoked  the  devise  of  tithes  in  the  will ;  but  he  admitted  that  the 
same  words  in  the  will  did  not  comprehend  tithes :  the  question  is 
whether  the  two  views  are  consistent,  and,  if  not,  which  is  to 
prevail.    The  second  codicil  changes  the  order  of  persons  "  in  the 
*entail  in  my  estates  real  and  personal :  "  now  this  entail  of  the       [  *7H7  ] 
realty  is  confined  to  the  lands,  unless  the  ''  real  estate  "  in  the  will 
comprehended  the  tithes.     In  the  third  codicil  it  is  declared  that 
all  the  "  estates  "  disposed  of  in  the  will  are  to  be  without  im- 
peachment of  waste,  and  timber  may  be  cut  for  ''  all  buildings  on 
the  estate;"   language  inapplicable  to  incorporeal  hereditaments. 
Tben  can  a  larger   meaning  be   assigned  to   the  words   in  the 


B.B. — vol.  xciii. 


(1)  83  R.  R.  289  (17  Sim.  86) 
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WILLIAMS  fourth  codicil?  In  Doe  d.  Hearle  v.  Hich$  (i)  the  House  of  Lords 
EVANS.  l^cld  *il^at  a  clear  life  estate  given  by  will  to  the  testator's  wife  in  a 
copyhold  was  not  revoked  by  a  codicil  "  revoking  and  making  null 
and  void  several  of  the  dispositions  heretofore  made  by  me  in  my 
said  will  and  codicils  of  all  my  freehold,  copyhold  and  personal 
estate  and  effects  of  all  and  every  kind  and  description."  In 
Sugden's  Treatise  of  the  Law  of  Property,  as  administered  by  the 
House  of  Lords,  p.  215,  note  (1),  an  analysis  of  this  case  is  given, 
which  is  fuller  than  the  report  of  the  case  in  the  House  of 
Lords. 

Sir  Fitzroy  Kelly ^  contra  : 

If  the  will  stood  alone,  the  plaintiffs  would  be  entitled  to  the 
tithes  :  it  is  not  suggested,  on  the  part  of  the  defendant,  that  the 
devise  of  the  tithes  is  revoked  in  the  will  itself.  The  question 
arises  on  the  general  devise  in  the  codicil.  It  is  important  to  keep 
in  view  the  distinction  between  questions  as  to  revocations  of 
limitations  in  a  devise  by  other  limitations  in  the  devise  itself, 
and  questions  as  to  revocations  by  a  codicil :  the  presumption 
against  the  revocation  is  much  less  strong  in  the  latter  case  than 
t  '738  ]  in  the  former.  *The  subject  is  discussed  in  1  Jarman  on  Wills,  158. 
The  devisor  here  meant  to  make  his  niece  Mary  Ann  Elizabeth 
Evans,  the  mother  of  the  defendant,  the  first  object  of  his  bounty : 
by  the  will  the  real  estate  is  given  to  her  for  life,  remainder  to  her 
first  and  other  sons  in  tail,  the  tithes  having  been  first  excepted. 
The  real  estates  are  afterwards  by  the  codicil  given,  without  excep- 
tion, to  her  son  the  defendant.  This  is  the  natural  as  well  as  the 
legal  effect  of  the  language  in  the  fourth  codicil.  The  rearrange- 
ment of  the  order  of  the  interests  in  the  entail  is  a  revocation : 
one  limitation  is  in  fact  annulled  and  another  substituted  for  it. 

(Lord  Campbell,  Ch.  J. :   Do  not  the  codicils  refer  us  back  to 
the  will,  so  as  to  show  what  "  real  estate  ''  means  throughout?) 

Suppose  the  testator  had  said  in  express  words  that  he  revoked  the 
devise  of  real  estates  contained  in  the  will :  would  not  that  revoca- 
tion have  affected  the  tithes  ?  It  is  to  be  observed  that  the  defendant, 
even  by  the  will,  had  already  a  contingent  interest  in  the  tithes. 

(1)  36  R  R.  1   (1  CI.   &  Fin.   20;  Ifearle,  1  Y.  &  J.  470.    For  another 

S,    C\   8    Bing.    475),    affirming  the  point  in  the  same  will,  see  Graves  \. 

judgment  of  Ex.  Ch.,  which  reversed  Ilicksy  5  Ad.  &  El.  38. 
the  judgment  in  Ex. :  IJicks  v.  Doe  d. 


VOL.  xcm.]     1853.    Q.  B.    1  EL.  &  BL.  738— 740.  571 

And  the  fourth  codicil  makes  a  new  provision  for  the  plaintiff  Williams 
D.  H.  T.  G.  Williams,  by  constituting  him  residuary  legatee.  In  evans* 
Doe  d.  Hearle  v.  Hicks  (l)  the  question  lay  between  holding  the 
whole  will  revoked,  or  the  devise  of  the  copyhold  unrevoked  :  and, 
inasmuch  as  the  language  of  the  codicil  showed  an  intention  to 
leave  some  of  the  will  unrevoked,  the  latter  construction  was 
preferred.    That  reasoning  is  inapplicable  to  the  present  case. 

Crowder,  in  reply : 

The  language  of  the  will  may  be  construed  as  if  the  devisor  had 
expressly  said  that  by  "  real  estate  "  he  did  not  mean  to  include 
tithes.  The  ^distinction  in  support  of  which  Jarman  on  Wills  has  [  *7-<'^  ] 
been  cited  is  undoubtedly  sound ;  but  it  is  inapplicable  to  a  case 
where  a  codicil  expressly  refers  to  a  will :  there  the  effect  is  to  make 
the  whole  one  instrument,  so  far  at  least  as  regards  language.  The 
codicil  contains  no  express  words  of  revocation. 

Cur.  adv.  vult. 

Lo£D  Campbell,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

We  have  taken  time  deliberately  to  consider  this  case,  out  of 
respect  for  the  opinion  of  the  late  Vice- Chancellor  Shadwell,  as 
reported  in  17  Simons,  98,  "  that  it  is  perfectly  plain,"  "  that  the 
gift  of  the  tithes,  made  by  the  will,  to  David  and  Watkin  Williams, 
in  succession,  is  revoked  by  the  devise  in  the  last  codicil."  After 
carefully  looking  at  the  will  and  codicils,  and  referring  to  the 
authorities  relied  upon  in  the  argument,  we  feel  ourselves  obliged 
to  adhere  to  the  contrary  opinion,  that  the  gift  of  the  tithes  in 
question  to  the  plaintiffs  remains  unrevoked,  and  that  they  are 
entitled  to  our  judgment. 

Their  right  to  life  estates  in  succession  under  the  will  being  clear 
and  undisputed,  it  lies  on  the  defendant  to  show  clearly  that  the 
devise  in  their  favour  in  the  will  has  been  revoked.  There  is  no 
express  revocation ;  and  reliance  can  only  be  placed  upon  a  sub- 
sequent inconsistent  disposition,  by  codicil,  of  the  previously 
devised  property. 

The  leading  case  upon  this  subject  is  Doe  d.  Hearle  v.  Hicks  (1), 
Sugden's  Treatise  of  the  Law  of  Property,  *as  administered  in  the      [  *74o  ] 
Eouse  of  Lords,  214 ;  in  which  it  was  decided  that  a  life  estate 
clearly  given  by  a  will  to  a  testator's  wife,  in  a  portion  of  his  real 
estate  which  was  copyhold,  was  not  revoked  by  a  codicil  by  which 

(1)  yo  E.  U.  1  (1  CI.  &  Fin.  20). 

24—2 


.S72  1858.     Q.  B.     1  EL.  &  BL.  740—741.  [r.r: 

Wirj.TAMs  be  revoked  several  of  the  dispositions  in  his  will  of  all  his  freehold, 
Evans.  copjhold  and  personal  estate  and  effects  of  all  and  every  kind  and 
description,  and,  in  the  place  of  such  devise,  disposition  and  bequest, 
he  devised  and  bequeathed  all  and  every  his  freehold,  copyhold  and 
personal  estate  and  effects,  of  every  kind  and  description,  whatever 
and  wheresoever  situated,  unto  his  daughter,  and  afterwards  to  his 
grandson.  Tindal,  Ch.  J.,  in  that  case,  delivering  the  opinion  of 
the  Judges  on  which  the  House  of  Lords  acted,  said  :  "  The  general 
principle  upon  which  this  opinion  proceeds  may  be  stated  thus : 
The  testator  does  by  his  will  show  a  clear  and  manifest  intention 
to  devise  the  Plomer  Hill  Estate  to  his  wife  for  life,  or  during  her 
widowhood.  If  such  devise  in  the  will  is  clear,  it  is  incumbent  on 
those  who  contend  it  is  not  to  take  effect  by  reason  of  a  revocation 
in  the  codicil  to  show  that  the  intention  to  revoke  is  equally  clear 
and  free  from  doubt  as  the  original  intention  to  devise ;  for  if  there 
is  only  a  reasonable  doubt  whether  the  clause  of  revocation  was 
intended  to  include  the  particular  devise,  then  such  devise  ought 
undoubtedly  to  stand."  "Whether,  therefore,  this  devise  was 
revoked  must  be  determined,  not  by  any  express  words  to  that 
effect,  but  by  the  consideration,  whether,  upon  the  construction  of 
the  codicil,  the  devise  and  disposition  therein  contained  must  of 
necessity  be  held  inconsistent  with  the  devise  to  the  wife."  The 
Yice-Ghamcellor  declared  that  he  concurred  in  this  general 
[♦741]  *doctrine,  although  the  case  of  Doe  d.  HearU  v.  Hicks  (i)^  he 
thought,  bears  upon  the  face  of  it  essential  marks  of  difference 
from  the  present  case. 

In  the  present  case,  the  supposed  inconsistency  is  in  the  fourth 
codicil,  by  which  the  testator  devises  all  his  real  estates  of  what 
nature  or  kind  soever  unto  Herbert  Davies,  the  now  defendant,  in 
strict  settlement,  and,  on  failure  of  such  issue,  he  devises  all  his 
said  real  estates  in  such  manner  as  is  in  that  behalf  mentioned  in 
his  said  will,  declaring  it  to  be  his  will  that  the  devises  herein- 
before made  shall  take  effect  in  precedence  to  the  devises  of  his 
real  estates  contained  in  his  said  will. 

Are  the  tithes  devised  by  the  will  for  life  to  the  plaintiffs  clearly 
meant  by  the  testator  to  be  included  in  the  real  estates  which  he 
devises  by  the  fourth  codicil  in  strict  settlement  to  the  defendant  ? 
If  this  was  his  intention,  the  fourth  codicil  amounts  to  a  revocsa- 
tion,  as  contended  for  by  the  defendant.  But,  although  "  real 
estates  "  may  unquestionably  include  tithes,  and  pHmd  facie  would 
(1)  36  B.  B.  1  (1  OL  &  Fin.  20). 
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do  80,  we  are  to  see  in  what  sense  the  testator  uses  the  words  in  Williajis 
the  will  and  in  the  codicil.  Now  it  is  admitted  here  that  the  words  evans. 
in  the  will  did  not  include  the  tithes :  for  in  the  will  the  testator 
calls  tithes  '^  tithes/'  and  every  kind  of  real  property  except  tithes 
"  real  estate."  Why  should  it  be  supposed  that  he  uses  "  real 
estates "  in  a  different  sense  in  the  codicil  ?  This  is  not  in  the 
slightest  degree  necessary  for  effecting  his  purpose  to  substitute 
the  afterborn  son  of  his  niece  for  his  niece  respecting  the  inherit- 
ance of  his  real  estates.  She  was  to  have  taken  the  real  estates 
7ninu8  the  life  interest  in  *the  tithes  given  to  the  plaintiffs  in  [  *712  ] 
succession :  and  the  manifest  intention  of  the  fourth  codicil  is,  that 
her  son  should  do  the  same.  The  birth  of  the  son  was  a  sufficient 
reason  for  altering  this  disposition ;  but  nothing  had  occurred  as  a 
reason  for  altering  the  disposition  respecting  the  tithes.  The 
testator  expressly  declares  his  object  to  be  that  the  devises  made 
by  the  fourth  codicil  shall  take  effect  in  precedence  to  the  devise  of 
his  real  estates  contained  in  his  will.  The  alteration  was  only  to 
apply  to  what  he  called  his  ''  real  estates,"  exclusive  of  the  interest 
in  the  tithes  given  by  the  will  to  the  plaintiffs :  and  in  all  other 
respects  his  will  was  to  have  its  full  operation. 

Under  these  circumstances,  we  think  that  the  defendant  has 
entirely  failed  in  showing  a  revocation,  and  that  the  plaintiffs  take 
the  same  interest  as  if  the  fourth  codicil  had  never  been  executed. 
We  come  to  this  conclusion  on  the  same  principle  which  guided  us 
in  the  late  case  of  Doe  d.  Evers  v.  Ward  (l),  that  a  revocation  by 
subsequent  codicil,  whether  by  express  words  of  revocation  or  by 
devise  inconsistent  with  the  former  devise,  shall  operate  so  far  only 
as  is  necessary  to  effectuate  the  intention  of  the  testator. 

Judgment  for  the  pUtinliffs. 
MOEEWOOD  V.  POLLOK.  >86s. 

Aoril  22 
(I  EL  &  BL  7:13—7-19 ;  S.  C.  22  L.  J.  Q.  B.  250 ;  17  Jur.  881.)  ^ ' 

Goods  were  delivered  at  M.  to  the  owners  of  the  ship  Z?.,  to  be  conveyed  l  743  ] 
ou  board  the  ship  B.  and  then  to  be  carried  in  her  to  L.  The  goods  were 
destroyed  by  a  casual  fire  on  board  a  lighter  employed  by  the  owners  of  the 
B.  to  convey  them  from  M.  to  the  ship  B, :  Held,  that  stat.  26  Geo.  IIL  c.  86, 
s.  2  (2),  did  not  protect  the  owners  of  the  B,,  as  the  fire  was  not  on  boai-d 
their  ship. 

Dkolabation  :  that  defendants  were  the  owners  of  a  certain 
vessel  called  the  Barbara^  lying  at  anchor  at  the  port  of  Mobile, 

(1)  18  a  B.  197.  1894  (57  &  58  Vict.  c.  60),  s.  502  (i.).— 

(2)  See  now  Merchant  Shipping  Act,      A.  C. 
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MoBEwooD  in  the  United  States  of  America,  and  bound  on  a  certain  voyage  at 
PoLi,oK.  ^^^  ^^'^^  ^he  port  of  Mobile  aforesaid  to  Liverix>ol :  and  thereupon 
one  W.  A.  D.,  at  Mobile,  delivered  to  defendants,  on  account  of 
plaintififs,  and  defendants  then  accepted  and  received,  a  quantity  of 
cotton,  to  be  by  defendants  safely  carried  and  conveyed  to  and 
shipped  on  board  of  the  Barbara,  and  carried  and  conveyed  in  the 
said  vessel  to  Liverpool,  and  there  to  be  delivered  to  plaintiffs,  the 
dangers  of  the  seas  only  excepted,  for  freight  and  reward  payable 
by  plaintiffs  to  defendants  in  that  behalf.  And,  although  defen- 
dants, so  being  owners  of  the  said  vessel  called  the  Barbara, 
received  the  said  cotton,  to  be  safely  conveyed  to  and  shipped  by 
them  on  board  the  said  vessel  to  be  carried  and  delivered  as  afore- 
said, and  have  delivered  a  small  part  of  the  said  cotton  at  Liver- 
pool aforesaid,  yet  defendants  did  not  safely  carry  and  convey  to 
the  said  vessel  and  ship  on  board  thereof  the  residue  of  the  said 
cotton,  nor  safely  convey  the  said  residue  therein,  nor  deliver  the 
same  to  plaintiffs  at  Liverpool  aforesaid,  although  not  prevented 
from  so  doing  by  the  dangers  of  the  seas :  but,  on  the  contrary,  by 
[  *^^*  ]  and  *through  the  mere  carelessness,  negligence,  misconduct  and 
default  of  defendants  and  their  servants,  the  said  residue  of  the 
said  cotton,  while  the  same  was  on  board  of  a  certain  lighter  for 
the  purpose  of  being  conveyed  to  and  shipped  on  board  of  the 
Barbara,  and  before  the  same  was  shipped  on  board  of  the  said 
vessel,  was  destroyed  by  fire. 

Flea  2.  That,  before  and  at  the  time  of  the  delivery  to,  and 
acceptance  and  receipt  by,  defendants  of  the  said  cotton,  plaintiffs 
and  defendants  were  all  subjects  of  our  lady  the  Queen  resident 
and  domiciled  in  that  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  which  is  called  Great  Britain;  and  that  the  said 
lighter  was  a  vessel,  necessarily  and  properly  and  according  to  the 
custom  of  the  sai4  port  of  Mobile,  used  for  the  carrying  of  the  said 
cotton  over  the  water  from  the  land  to  the  said  ship.  That  the 
said  carelessness,  negligence,  misconduct  and  default  in  the  declara- 
tion mentioned,  if  any  such  there  was,  was  committed  by  the  said 
servants  in  the  absence  of  defendants  and  of  every  of  them,  and 
without  the  licence,  consent  or  privity  of  defendants  or  any  of  them  ; 
and  that  the  carelessness,  negligence,  misconduct  and  default,  with 
which  defendants  are  charged,  is  solely  the  said  supposed  careless- 
ness, negligence,  misconduct  and  default  of  their  said  servants,  and 
of  which  they,  defendants,  were  guilty,  if  at  all,  merely  as  being  the 
masters  of  and  responsible  for  such  servants  and  not  otherwise. 
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That  the  said  residue  was  consumed  by  the  said  fire  in  the  declaration    Morkwood 
mentioned,  and  so  lost,  and  was  not  lost  by,  from  or  through  any      pollok. 
other  cause  whatsoever;  and  defendants  say  that  they  were  pre- 
vented, not  by  any  other  cause  or  matter,  but  solely  by  the  said 
loss  so  occasioned  as  aforesaid,  from  carrying  and  conveying  *and      [  *74r»  ] 
delivering  the  said  residue  according  to  the  said  terms  on  which 
the  said  cotton  was  deUvered  to  and  received  by  them  as  in  the 
declaration  mentioned.    And  so  defendants  say  that,  by  reason  of 
the  premises  and  by  force  of  the  statute  in  such  case  made  and 
provided,  they  are  not  liable  to  the  claim  of  the  plaintiffs. 
Demurrer.    Joinder. 

W.  L.  JoneSy  for  the  plaintiffs  : 

The  question  depends  on  the  construction  of  stat.  26  Geo.  III. 
c.  86, 8.  2  (1),  which  enacts :  "  that  no  owner  or  owners  of  any  ship  or 
vessel  shall  be  subject  or  liable  to  answer  for  or  make  good,  to  any 
one  or  more  person  or  persons,  any  loss  or  damage  which  may 
happen  to  any  goods  or  merchandise  whatsoever,  which,  from  and 
after  the  1st  day  of  September,  1786,  shall  be  shipped,  taken  in,  or 
put  on  board  any  such  ship  or  vessel,  by  reason  or  means  of 
any  fire  happening  to  or  on  board  the  said  ship  or  vessel."  In 
GdU  y.  Laurie  (2)  Abbott,  Ch.  J.,  in  delivering  the  judgment  of  the 
Court,  says  of  the  Acts  for  the  relief  of  owners  of  ships,  of  which 
this  is  one :  ''  these  Acts  were  certainly  made  to  encourage  persons 
to  become  owners  of  ships,  and  in  conformity  with  similar  provisions 
contained  in  the  law  of  many  of  the  maritime  States  of  the  Continent 
of  Europe.  Their  effecl;,  however,  is  to  take  away  or  abridge  the 
right  of  recovering  damages,  enjoyed  by  the  subjects  of  this  country 
at  the  common  law  ;  and  there  is  nothing  to  require  a  construction 
more  favourable  to  the  shipowner,  than  the  plain  meaning  of  the 
words  imports.'*  And  in  Hunter  v.  McOomn  (8)  it  was  decided  by 
the  ^House  of  Lords  that  the  statute  did  not  extend  to  lighters.  [  *746  ] 

Bramtcell,  contra  : 

The  defendants  being  shipowners,  and  their  ship  being  at  a  port 

where  she  cannot  come  alongside  the  quay,  they  receive  the  goods 

in  a  lighter  to  carry  them  to  the  ship.    It  is  not  disputed  that,  if 

the  fire  had  taken  place  on  board  the  ship,  the  defendants  would 

be  protected  by  stat.  20  Geo.  III.  c.  86,  s.  2.     The  question  comes 

(1)  See  now  Merchant  Shipping  Act,  (2)  29  B.  R.  199,  203  (5  B.  &  G.  156, 

1894  (57  &  58  Vict  c.  60),  8.  502  (i.).—      16^). 
A.  C.  (3)  20  B.  R.  198  (1  Bligh,  573). 
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MoRRwooD  to  be,  whether,  for  all  practical  purposes,  the  goods  are  not  shipped 
roLLOK.  fts  Boon  as  they  are  taken  by  the  shipowners  to  be  carried  on  the 
sea.  The  policy  of  the  statute  was  to  protect  shipowners;  and 
they  should  be  protected  equally  in  their  own  ship  and  on  the 
lighter  ancillary  to  it.  Or,  if  the  lighter  is  viewed  as  a  distinct 
vessel,  then  the  carriers  are  protected  because  the  fire  was  on 
board  of  it.  In  Hunter  y.  McOown  (1)  the  lighter  was  employed  as 
rivercraft :  she  was  going  up  the  Clyde  from  Greenock  to  Glasgow. 
The  decision  would  have  been  different  if  a  similar  vessel  had  been 
bound  outwards.  And  the  fire  here  took  place  on  board  the 
lighter ;  and  therefore  the  defendants  are  protected,  as  they  were 
owners  of  her  for  the  time.  The  statute  cannot  be  construed  so 
literally  as  not  to  protect  a  charterer  or  other  person,  not  literally 
owner  of  the  vessel,  though  receiving  goods  on  board  to  be  carried 
on  a  sea  voyage  in  her. 

(Gbompton,  J.:  The  goods  are  delivered  to  the  defendants  on 
shore  at  Mobile,  to  get  them  on  board  the  Barbara  as  they  can, 
and  then  to  carry  them  per  the  Barbara  to  Liverpool.  You  seem 
[  *747  ]  to  *treat  the  case  as  if  the  goods  were  delivered  to  them  for  two  sea 
voyages,  one  from  Mobile  to  the  Barbara  per  lighter,  the  other 
from  the  lighter  per  the  Barbara  to  Liverpool.) 

W.  L.  Jones  was  not  called  on  to  reply. 

Lord  Campbell,  Ch.  J. : 

I  think  the  plea  is  bad.  The  defendants  were  liable  at  common 
law:  and,  unless  they  can  bring  themselves  within  the  terms  of 
some  Act  relieving  them,  they  remain  liable.  They  plead  a  plea 
which  it  is  said  is  justified  by  stat.  26  Geo.  UL  c.  86,  s.  2  (2).  That 
enactment  protects  the  owners  of  any  ship  from  making  good  any 
loss  which  may  happen  to  goods  **  shipped,  taken  in,  or  put  on 
board  any  such  ship  or  vessel,  by  reason  or  means  of  any  fire 
happening  to  or  on  board  the  said  ship  or  vessel."  Now  we  are  to 
say  whether  the  protection  given  by  this  Act  extends  to  the  facts 
put  upon  the  record.  We  are  to  see  what  the  Legislature  has  said. 
We  are  not  to  consider  what  it  may  or  may  not  have  been  politic 
to  protect,  but  what  it  is  that  the  Legislature  actually  has  pro- 
tected.   Now  this  declaration  states  that  the  goods  were  delivered 

(1)  20  R.  B.  198  (1  Bligh,  573).   ^         1894  (57  &  58  Vict,  c  60),  8. 502  (L>._ 

(2)  Seo  now  Merchant  Shipping  Act,      A.  C. 


VOL.  xcra.]     1858.    Q.  B.    1  EL.  &  BL.  747—748.  877 

on  aceoont  of  the  plaintiffs  at  Mobile,  and  were  there  accepted  by  Morkwood 
defendants  to  be  by  the  defendants  safely  carried  and  conveyed  to  tollok. 
and  shipped  on  board  the  Barbara,  and  carried  and  conveyed  in 
her  to  Liverpool.  The  goods  vrere  lost :  and,  it  must  novir  be 
taken,  lost  by  a  fire  occasioned  by  the  negligence  of  persons  on 
board  a  lighter,  not  belonging  to  the  defendants,  which  was  carry- 
ing the  goods  to  the  ship.  These  facts  do  not  constitute  a  case 
vrhich  is  embraced  by  the  *Acfc.  This  lighter  cannot  be  considered  [  *748  ] 
as  part  of  the  ship  Barbara :  it  is  a  public  Ughter  employed  by  the 
owners  of  that  ship  for  the  purpose  of  conveying  the  goods  to  her. 
Again,  it  seems  that,  to  bring  a  case  within  the  Act,  the  fire  must 
be  on  board  a  ship  which  is  the  property  of  the  defendants.  In 
this  case  the  fire  was  on  board  the  lighter  of  which  the  defendants 
were  not  owners.  It  seems  to  me  clear,  therefore,  that  the  facts  do 
not  bring  the  defendants  within  the  enactment ;  and,  consequently, 
that  their  common  law  liability  remains. 

WlOHTMAN,  J. : 

I  am  of  the  same  opinion.  Beliance  is  placed  by  the  defendants 
on  stat.  26  Geo.  III.  c.  86,  s.  2:  but  I  think  it  does  not  apply 
under  the  circumstances  stated  in  this  plea.  The  enactment  is, 
that  no  owner  of  a  ship  shall  be  answerable  for  any  loss  by  reason 
of  a  fire  happening  "  on  board  the  said  ship."  Now  I  think  that 
there  is  no  doubt  that  this  fire  did  not  happen  on  board  the 
Barbara.  It  is  said  that  the  Ughter  may  be  taken  to  be  part  of 
her ;  but  I  see  no  ground  for  saying  so.  Then  Mr.  Bravmell  says 
that  the  defendants  may  be  considered  as  owners  of  the  lighter. 
But  they  were  not  owners  of  the  lighter :  they  only  employed  her 
as  any  one  else  might  have  done. 

Cbohpton,  J.  (1)  concurred. 

Judgment  f(yr  plaintiffs. 

WALLER  V.  DRAKEFORD.  ms. 

(I  El.  &  Bl.  749—753;  S.  0.  22  L.  J.  Q.  B.  274 ;  17  Jur.  853.)  ^pnl22. 

A.,  a  widow,  married  B.,  whom  she  believed  to  be  a  single  man.  A.  ^  ^ 
was  not  the  peraonal  representative  of  her  deceased  husband ;  but  she  was 
poooooood  of  foruiture  which  had  been  his  property,  and  which,  after  her 
inarriage  with  B.,  continued  in  the  house  in  which  B.  and  A  lived.  B.  sold 
and  delivered  those  goods  to  C,  with  A.'s  concturence,  and  G.  paid  B.  for 
them.    After  this  it  was  discovered  that  B.  was  a  married  man,  and  that  his 

(1)  Erie,  J.  was  absent. 
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Waller  marriage  with  A.  was  void.    This  was  unknown  either  to  A.  or  C.  till  after 

«•  the  sale.    A.  sued  C.  in  the  county  court  for  the  value  of  the  goods : 

Dhakkfobd.  Held,  on  appeal,  that,  the  property  being  in  the  personal  representative 

of  her  deceased  husband,  A.  could  not  maintain  an  action  against  any  one 
but  as  wrongdoer;  and  that,  as  C.  had  taken  the  goods  with  A. *b  con- 
currence, he  was  not  a  wrongdoer  as  against  her. 

And  that,  even  on  the  supposition  that  the  goods  belonged  to  her,  A.  had 
constituted  B.  her  agent  to  sell,  and  could  not  dispute  the  sale  made  by  him 
as  her  agent  to  an  innocent  party. 

Appeal  from  the  County  Court  of  Cheshire  bolden  at  Congleion, 
in  a  plaint  Drakeford  v.  WaUei',  on  the  following  case. 

This  is  an  action  to  recover  from  the  defendant  21/.  9s.  6d.,  the 
alleged  value  of  certain  household  goods  and  furniture  sold  to 
defendant  by  John  McDougal  Bambrough,  subsequently  convicted 
of  bigamy,  but  who  at  the  time  of  sale  was  de  facto  married  to 
plaintiff.    On  the  hearing  of  the  case,   before  Joseph  St.  John 
Yates,  Esquire,  on  the  25th  January,  1858,  the  facts  proved  and 
admitted  were  as  follows.     That  the  plaintiff,  being  widow  of  Drake- 
ford,  having  previously  to  her  marriage  with  him  been  wife  to  one 
Foster,  also  deceased,  married  on  7th  April,  1851,  one  Bambrough, 
whom  she  supposed  to  be  a  single  man.    They  lived  together  as 
man  and  wife  for  eleven  months ;    the  goods,  the  subject  of  the 
present  action,  being  a  portion  of  the  furniture  in  the  house  in 
which  they  lived,  and  having  belonged  to  one  or  other  of  her  former 
husbands.     That,  on  the  17th  March,  1852,  the  rent  of  the  house 
[  *750  ]       being  in  arrear  to  the  extent  of  something  near  51.,  the  *goods  in 
question  were  taken  in  distress  as  for  rent  due  from  Bambrough, 
the  tenancy  of  the  house  having  in  fact,  some  time  previously,  been 
changed  from  plaintiff's  name  to  that  of  Bambrough :  and,  \?hen 
the  bailiffs  had  been  from  three  to  four  days  in  possession,  the 
defendant  was  sent  for  by  Bambrough,  and  so  much  of  the  goods 
sold  to  him,  defendant,  as  sufficed  to  pay  off  the  distress ;  and  these 
goods  were  forthwith  removed.     In  the  course  of  the  same  day,  the 
defendant  purchased  the  remainder  of  the  property  under  the  cir- 
cumstances hereinafter  referred  to.    The  defendant  paid  Bambrough 
and  the  bailiffs,  by  Bambrough's  direction,  the  several  sums  agreed 
on  for  the  two  lots  of  goods,  and  took  a  receipt  from  Bambrough 
for  the  entire  sum  as  for  one  payment.    That,  about  a  month'  after 
these  occurrences,  Bambrough  was  taken  up  and  committed  upon 
a  charge  of  bigamy :  and  at  the  last  Chester  Summer  Assizes  he 
was  convicted  of  having  married  the  present  plaintiff,  he  having  at 
that  time  another  wife  living ;  and  he  is  now  undergoing  punish- 
ment upon  this  conviction.    It  was  also  admitted  that,  up  to  the 
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day  of  the  arrest,  neither  the  plaintiff  nor  the  defendant  had  even  waller 
a  suspicion  but  that  her  marriage  with  Bambrough  was  valid ;  and  diiakepori>. 
that  none  of  the  goods,  the  subject  of  the  present  action,  were  the 
property  of  Bambrough ;  and  that  they  had  been  purchased  prior 
to  the  decease  of  Drakeford,  plaintiff's  second  husband,  and  in  her 
possession  from  his  decease  to  the  time  of  her  marriage  with 
Bambrough,  and  in  the  same  house,  and  so  continued  until  the 
distress  ;  that  plaintiff  was  not  executrix  of,  nor  had  taken  adminis- 
tration to,  either  her  first  or  second  husband ;  and  that  the  plaintiff 
did  not  oppose  the  transactions  with  Bambrough  and  defendant, 
*but  that  she  actively  interfered  to  carry  them  out;  to  the  same  C*^^^ 
extent  however,  and  in  the  same  manner  only,  as  is  usual  with 
women  in  her  station  of  life  in  reference  to  similar  family  arrange- 
ments. But  it  was  not  proved  that  any  of  the  proceeds  of  the  sale 
came  either  directly  or  indirectly  to  her  hands,  or  were  applied  for 
her  benefit,  except  in  so  far  as  the  bailiffs  were  by  these  means 
removed  out  of  the  house.  It  was  also  proved  that,  previous  to  the 
commencement  of  this  action,  the  amount  of  rent  and  expenses  was 
tendered  by  plaintiff  to  defendant.  The  value  of  the  goods  sued 
for  was  proved  to  be  121.  12«.  Od. ;  and  his  Honour  gave  judgment 
against  the  defendant  for  that  amount.  Against  which  decision  the 
defendant  appeals. 

The  questions  for  the  opinion  of  the  Court  of  Queen's  Bench, 
under  the  circumstances  admitted  and  proved,  are : 

1.  Whether  or  not,  upon  the  facts  stated,  the  decision  of  the 
Judge  was  right  or  wrong  in  point  of  law. 

2.  And,  in  case  the  Court  of  Appeal  consider  it  right  in  law, 
whether  or  not  there  ought  not  to  have  been  a  deduction  from 
the  amount  of  the  judgment  to  the  extent  of  the  sum  paid  to  the 
bailiffs  for  rent  and  expenses. 

Welsby,  for  the  appellant  (the  defendant  in  the  plaint) : 
The  goods  are  not  the  plaintiff's  property ;  for  they  belong  to  the 
representatives  of  one  of  her  deceased  husbands,  it  is  immaterial 
which.  She  seems  at  one  time  to  have  been  in  possession ;  and, 
whilst  she  was  so,  she  probably  was  able  to  maintain  a  possessory 
action  against  ♦every  person  except  the  legal  representative  of  her  [  '752  ] 
deceased  husband:  but,  before  the  defendant  did  anything,  she 
parted  with  that  actual  possession,  and  conferred  it  on  Bambrough. 
After  having  done  so,  she  could  maintain  no  action  even  as  against 
a  wrong  doer.    Besides,  supposing  that  the  property  was  her  own, 
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v/ALLKB     she  constituted  Bambrough  her  agent  to  sell  it :  and,  though  she 
Dbakkfobd.  ^&8  induced  to  do  so  by  a  mistaken  belief  that  he  was  her  husband, 
she  is  bound  to  the  defendant  who  was  no  party  to  the  deception. 

Miller,  Serjt.,  contra  : 

The  plaintiff  had  no  intention  to  part  with  the  property  in  these 
goods,  though  she  obeyed  the  man  whom  she  erroneously  believed 
to  be  her  husband  and  therefore  owner  of  the  goods.  Suppose  a 
servant  had  by  her  master's  orders  delivered  a  parcel  to  a  purchaser 
from  him,  believing  it  to  contain  his  property,  but  the  master  had, 
without  the  knowledge  of  the  servant,  sold  the  servant's  property  : 
the  servant  would  not  be  concluded  from  asserting  her  property. 
That  would  be  like  the  present  case. 

Welsby  was  not  called  upon  to  reply. 

LoBD  Campbell,  Ch.  J. : 

It  seems  to  me  clear  that  the  Judge  ought  to  have  given  jadg- 
ment  for  the  defendant.  In  the  first  place,  the  plaintiff  shows  no 
property  in  her  sufiicient  to  maintain  the  action.  It  is  clear  that 
she  never  had  any  absolute  property ;  for  the  goods  belonged  to  the 
personal  representative  of  one  or  other  of  her  deceased  husbands. 
But,  though  she  had  no  right  of  property  as  against  the  personal 
[  *753  ]  representative,  yet  as  ^against  a  wrong  doer  mere  possession  might 
be  sufficient  to  enable  her  to  maintain  an  action.  But  the  defen- 
dant cannot  be  considered  as  a  wrong  doer  as  to  her,  the  goods 
having  been  taken  with  her  concurrence  and  assent ;  and  therefore 
mere  possession  would  not  be  sufficient  to  enable  her  to  maintain 
the  action  against  him.  But,  further,  even  if  the  property  had 
been  absolutely  her's,  it  would  be  so  on  the  ground  that  she  was  in 
tB,ctskfeine  sole,  as  otherwise  it  would  have  belonged  toBambrongh. 
And,  being  Skfeme  sole  and  capable  of  contracting,  she  represented 
to  the  defendant  that  Bambrough  had  authority  to  sell  these  goods. 
It  is  found  that  she  not  merely  "  did  not  oppose  the  transactions 
with  Bambrough  and  defendant,  but  that  she  actively  interfered  to 
carry  them  out."  By  so  doing  she  constituted  Bambrough  her 
agent  to  sell  the  goods :  he  did  sell  them :  and  she  cannot  now  sav 
that  it  was  no  sale. 

WiGHTMAN  and  Crompton,  JJ.  concurred  (i). 

Decision  reversed  with  comis. 
(1)  Erie,  J.  was  abmnK 
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EVANS  V.  LANCASHIRE  and  YORKSHIRE  RAILWAY     ^^/\, 

COMPANY.  — 

(1  El.  &  Bl.  754—766;  8.  C.  22  L.  J.  Q.  B.  254  ;  17  Jur.  879.) 

An  Act,  passed  in  1844,  for  making  a  railway  from  A.,  contained  a  clause 
that  nothing  in  that  Act  should  prevent  its  being  subject  to  any  general 
Act,  relating  to  railways,  subaequently  passed.  It  also  contained  a  clause 
authorizing  the  L.  and  M.  Bailway  Company  to  purchase  the  line.  The  L.  and 
M.  Bailway  Company  did  purchase  the  line.  In  1847  an  Act  was  passed, 
reciting  the  Acts  under  which  the  L.  and  M.  Bailway  and  its  branches 
were  made,  including  the  Act  of  1844,  and,  that  it  was  expedient  that  the 
powers  conferred  by  them  should  be  altered.  It  changed  the  name  of  the 
Company  from  the  L.  and  M.  Bailway  Company  to  the  L.  and  Y.  Bailway 
Company,  and  incorporated  the  general  Acts  of  1845  with  that  Act,  so  far 
as  not  inconsistent  therewith. 

TheL.  and  Y.  Bailway  Company  injuriously  affected  lands  of  O.,  after 
1847,  by  works  done  under  the  powers  of  the  Act  of  1844.  O.  gave  notice 
that  he  chose  to  have  his  claim  settled  by  arbitration  under  the  Lands 
Clauses  Consolidation  Act,  1845 ;  and,  the  Company  not  having  done  any- 
thing, he  formally  appointed  F.  arbitrator  for  both.  F.  made  his  award, 
but  more  than  three  months  after  his  appointment : 

Held,  that  the  Lands  Claueee  Consolidation  Act,  1845,  applied,  and  that 
O.  was  entitled  to  have  the  claim  settled  by  arbitration  in  manner  provided 
in  sect.  68.  But  held,  also,  that  sect.  23  applied  as  well  to  arbitrations 
under  sect.  68  for  claims  for  damages  to  lands  taken,  as  to  arbitration  for 
claims  for  lands  intended  to  be  taken ;  and  consequently  that  the  award  was 
out  of  time. 

[Application  of  well  settled  law  to  very  special  facts.  Only  the  second  point 
was  argued.  The  material  part  of  the  judgment  is  as  follows :  '*  It  seems  to  us 
that  the  plaintiffs  are  clearly  entitled  to  succeed  on  the  first  point,  and  the 
defendants  on  the  second."] 

REG.   V.  The  INHABITANTS  op  STAPLETON  (I).  ^s^s. 

^   '                 April  2». 
(1  EL  &  Bl.  766—774 ;  S.  C.  22  L.  J.  M.  C.  102 ;  17  Jur.  640.)  

F.  was  resident  in  the  parish  of  S.  with  his  wife  and  family,  in  a  house  '*  ^ 
rented  by  himself.  He  was  then  hired  ;  and  the  terms  of  his  hiring  required 
him  to  dwell  in  the  parish  of  C.  He  went  to  C,  and  slept  there  every  night 
whilst  his  hiring  continued,  which  was  for  four  years  and  four  months :  but 
he  left  his  wife  and  family  residing  in  the  house  in  S.,  for  which  he  con- 
tinued to  pay  the  rent  He  was  then  discharged  from  his  hiring,  and 
returned  to  his  house  in  S.,  where  he  continued  to  reside  till  removed  to  a 
third  parish  by  an  order  made  within  five  years  of  his  return  to  S.  His 
wife  and  family  had  never  quitted  the  house  in  S.  On  appeal  against  the 
order,  the  Sessions  decided  that  he  had  resided  in  S.  for  five  years  next 
preceding  the  order,  but  subject  to  a  case,  in  which  the  above  facts  were 
stated :  and  the  Sessions  found  that,  whilst  he  dwelt  at  C,  he  intended  to 
return  to  S.  whenever  he  should  leave  his  situation,  but  did  not  wish  to 
leave  it,  and  did  not  do  so  willingly : 

Held,  That  the  question,  whether  on  those  facts  F.  resided  in  S.  whilst 

(1)  Dist.  Manchester  Overseers  v.  Ormkirk  Guardians  (1886)  16  Q.  B.  D. 
7r.i,  726,  64  L.  T.  573.— A.  C. 
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Kbg.  dwelling  at  C,  was  not  concluded  by  the  finding  of  the  Sessions :  and  that 

f**      his  absence  at  C,  under  a  hiring  which  made  it  his  duty  not  to  return  to  S., 

though  he  intended  ultimately  to  return  to  S.,  was  not  a  mere  temporary 
StapIiston.  absence  consistent  with  residence  in  S.,  but  a  permanent  residence  in  C. : 

and,  consequently,  that  the  Poor  Removal  Act,  1846  (9  &  10  Vict.  c.  66), 
B.  1,  did  not  prevent  his  remoyal  from  S. 

On  appeal  against  an  order  of  justices,  dated  25th  March,  1852, 
removing  Bobert  Fletcher  and  his  wife,  from  the  parish  of  Staple- 
ton  in  Gloucestershire,  to  the  parish  of  St.  Pancras  in  Middlesex, 
the  Sessions  quashed  the  order,  subject  to  a  case,  which  was 
substantially  as  follows. 

[  767  ]  For  thirty  years  and  upwards,  previous  to  16th  May,  1848,  the 

said  Bobert  Fletcher  resided  with  his  wife  and  family  in  divers 
houses  in  succession,  for  all  of  which  he  paid  during  the  whole 
period  rent  and  rates,  in  the  said  parish  of  Stapleton :  and,  on  the 
said  16th  May,  he  was  hired  as  a  porter  by  the  guardians  of  the 
poor  of  the  Clifton  Union.  While  he  was  so  hired  as  such  porter, 
he  resided  and  slept  every  night,  as  his  duty  was  in  conformity 
with  his  said  hiring,  in  the  workhouse  of  the  Clifton  Union,  in  the 
parish  of  Clifton  in  the  city  of  Bristol,  and  out  of  the  parish  of 
Stapleton,  for  a  period  of  four  years  and  four  months ;  and,  during 
the  whole  time  of  his  so  residing  in  the  workhouse  of  the  Clifton 
Union,  his  wife  and  children  continued  to  reside  in  the  same  house, 
{Ti  the  parish  of  Stapleton,  in  which  he  had  resided  previously  to 
his  being  appointed  porter  at  the  workhouse  of  the  Clifton  Union ; 
and  for  which  he  always  paid  the  rent.  He  was  dismissed  from 
his  situation  as  porter  at  the  Clifton  Union  workhouse,  on  the  16th 
day  of  September,  1847 ;  and  immediately  thereupon  he  returned 
to  and  resided  in  the  parish  of  Stapleton,  in  the  house  so  inhabited 
by  his  wife  as  aforesaid,  and  continued  so  to  reside  up  to  the  time 
of  the  obtaining  of  the  order  of  removal.  On  the  hearing  of  the 
appeal,  he  stated  that  he  always,  during  the  time  of  his  service  at 
the  Union  workhouse,  had  an  intention  to  return  to  the  parish  of 
Stapleton  whenever  he  should  leave  the  Clifton  Union ;  but  that  he 
did  not  wish  or  desire  to  leave  his  service  at  the  Clifton  Union,  and 
did  not  do  so  willingly. 

The  Court  of  Quarter  Sessions  decided  that  Bobert  Fletcher  and 
his  wife  were  irremoveable  from  the  parish  of  Stapleton,  on  the 

[  •7H8  ]  ground  of  his  having  resided  therein  *for  five  years  and  upwards 
previous  to  the  making  of  the  order  appealed  against :  and  the 
Sessions  found,  as  a  fact,  that  Bobert  Fletcher  always,  during  the 
time  of  his  service  at  the  Clifton  Union  workhouse,  had  an  intentiou 
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to  return  to  the  parish  of  Stapleton,  whenever  he  should  leave         Hkg. 
the  Clifton  Union  ;  but  that  be  did  not  wish  or  desire  to  leave  his  inhabitants 
service  at  the  Clifton  Union,  and  did  not  do  so  willingly.  Staplbton. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the 
paupers  were  removeable  under  the  circumstances  above  stated, 
then  the  order  of  the  Court  of  Quarter  Sessions  is  to  be  quashed  ; 
otherwise  to  be  confirmed. 

Piggott  and  J,  J.  Powell,  in  support  of  the  order  of  Sessions : 

The  question  is,  in  what  parish  the  pauper,  Bobert  Fletcher, 
*'  resided  for  five  years  next  before  the  application  for  the  warrant " 
for  his  removal,  within  the  meaning  of  stat*  9  &  10  Vict.  c.  66,  s.  Iv 
Residence  is  a  question  of  fact ;  and  the  Sessions  have  determined 
the  question  in  this  case  by  their  finding. 

(LoBD  Campbell,  Ch.  J. :  The  Sessions  have  found  the  facts  as 
to  where  the  pauper  was,  and  what  he  intended ;  but  the  question 
whether  on  those  facts  the  pauper  was  resident  in  the  one  parish 
or  the  other  is  a  question  of  law,  on  which  their  finding  is  not 
conclusive,  and  which  is  properly  Submitted  to  us.) 

StaL  9  &  10  Yict.  c.  66,  s.  1,  cannot  by  residence  mean  perb'onal 
residence.  If  a  sailor  were  absent  on  a  voyage,  leaving  his  wife  and 
family  in  his  house,  it  would  hardly  be  contended  that  he  lost  his 
privilege  of  irremoveability. 

(Lord  Campbbll,  Ch.  J. :  In  that  case  he  could  hardly  be  said  to 
be  resident  elsewhere. 

Cbompton,  J. :  Can  a  man  be  resident,  *within  the  meaning  of  [  '769  ] 
this  statute,  in  two  parishes  at  once,  so  as  to  be  at  the  same  time 
acquiring  the  privilege  of  irremoveability  in  each  ?  That  question 
arises  here ;  for  the  Sessions  state,  in  terms,  that  Fletcher  resided 
in  Clifton  for  four  years  and  four  months ;  and  I  think  the  facts 
justify  the  conclusion  that  during  all  that  time  he  was  acquiring 
the  privilege  of  irremoveability  from  Clifton. 

Eblb,  J.  :  But,  if  an  absence  for  four  years  and  four  months 
from  the  parish  where  his  house  and  family  are  destroys  the 
privilege  of  irremoveability,  why  should  not  an  absence  for  four  days 
produce  the  same  effect?  What  we  require  is  a  definition  of 
residence.) 
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Reg.  Besidence  resalts  from  the  possession  of  a  home,  where  the  pauper's 
InhabVtamts  ^^^  ^^^  family  are,  to  which  he  means  to  return,  and  from  which 
Staplbton  ^®  ^  absent  for  only  a  particular  purpose.  It  is  unimportant, 
whether  that  temporary  purpose  is  one  which  requires  a  longer  or 
a  shorter  absence,  so  that  it  is  temporary.  He  can  have  but  one 
residence  :  but  the  question,  which  sleeping  place  is  his  residence, 
depends  on  the  animus  revertendL  It  is  analogous  to  domicile. 
"  Besident "  is  a  word  not  unlike  "  inhabitant."  That  word  is 
defined  in  2  Inst.  702,  by  Lord  Coke  in  his  reading  on  the  Statute 
of  Bridges,  22  Hen.  YHI.  c.  5,  s.  8,  and  in  Rex  v.  MitcheUil). 
Besidence  also  is  defined  in  Rex  y.  Sargent  (2) ,  where  the  question 
was,  what  constituted  a  "  tenant  resident." 

(Eblb,  J. :  The  word  ''  resident "  or  "  inhabitant "  is  used  in 
different  senses  according  to  the  subject-matter.  In  general,  for 
the  purpose  of  taxation,  a  man  is  resident  or  inhabitant  where  he 
has  property.    But  that  affords  no  guide  here.) 

[  ♦770  ]  In  Whithoi-n  v.  Thomas  (8)  Erlb,  J.  says  that  *re8idence  conveys 
the  idea  of  home.  He  adds :  "  The  fact  of  sleeping  at  a  place, 
indeed,  by  no  means  constitutes  a  residence — though,  on  the  other 
hand,  it  may  not  be  necessary  for  the  purpose  of  constituting  a 
residence  in  any  place  to  sleep  there  at  all.  If  a  man's  family  are 
living  in  a  borough,  and  be  is  absent  for  six  months,  but  with  the 
intention  of  returning,  he  will  be  still  considered  as  residing  there." 

(Erlb,  J.:  That  was  not  intended  as  a  general  definition  of 
residence.  I  doubt  if  you  will  find  such  a  definition  anywhere ; 
but  I  am  sure  you  will  not  find  it  given  by  me ;  for  it  has  been  a 
desideratum  to  me  for  many  years;  and  I  never  could  find  or 
frame  a  definition  satisfactory  to  my  mind.) 

Under  any  circumstances,  the  intention  to  return  must  be  nearly 
decisive :  Reg.  v.  Tacolnestone  (4).  Much  importance  was  also 
attributed  to  the  intention  to  return  in  Reg.  v.  Halifax  (5). 

Lord  Campbell,  Gh.  J. :  An  order  of  removal  breaks  the  residence 
because  it  takes  away  the  right  to  return ;  in  Reg.  v.  Tacolnest4me  (4) 
there  was  the  intention  and  the  right  to  return.    In  Reg.  v.  Halifax  (ft) 

(1)  10    East,    511.      See     Rex  v.          (3)  66  B.  E.  633  (7  Man.  St  0. 1, 10). 
Mashiter,  45  R  B.  433  (6  Ad.  &  £1.          (4)  76  B.  B.  238  (12  a  B.  157). 
153).  (5)  76  B.  B.  221  (12  a  B.  111). 

(2)  6  T.  B.  466. 
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there  was  the  intentdon  withoat  the  right. .  In  the  present  ease  the        Km. 
panper  could  not  return  during  his  hiring  without  a   breach  of    staplrqx. 
contract.) 

Pashley  (with  whom  was  A,  M.  Skinner),  contra  : 

The  facts  here  show  that  the  pauper  had  no  intention  to  return 
to  Stapleton,  unless  he  was  turned  away.  The  desire  to  return  at 
some  indefinite  period  cannot  make  a  man  resident.  The  argu^ 
ment  for  the  other  side  would  be  as  good  at  the  end  of  fifty  years' 
absence  as  at  the  end  of  an  absence  of  four  years  and  four  montlis. 
(He  was  then  stopped  by  the  Coubt.) 

Lord  Gampbbll,  Ch.  J. :  [  771 J 

I  am  of  opinion  that  the  pauper  was  not  irremoveable.  I  do  not 
think  that  we  are  precluded  from  entering  into  the  question  by  any 
finding  of  the  Sessions.  They  have  found  the  facts,  and  on  those 
facts  have  come  to  the  conclusion  that  Bobert  Fletcher  had  resided 
in  Stapleton  for  the  five  years :  but  it  is  a  conclusion  of  law ;  and 
we  are  to  say  whether  on  those  facts  he  had,  within  the  meaning 
of  this  Act,  resided  there  for  five  years  next  before  the  application 
for  the  warrant,  which  was  within  five  years  of  his  return  from 
Clifkon. 

Then  I  should  be  glad  to  be  able  to  lay  down  a  general  definition 

of  residence,  applicable  to  all  cases:  but  I. hazard  none.     I  have 

never  heard  one  of  general  application.    I  cannot  adopt  those 

suggested  by  the  counsel  for  the  respondents.    They  liken  residence 

to  domicile,  and  say  that  the  domicile  of  Fletcher  was  in  Stapleton 

whilst  he  was  bodily  in  Clifton.     But  residence  and  domicile  are 

not  the  same  thing.    A  man  may  be  resident  in  one  country  and 

domiciled  in  another :  that  is  a  fixed  principle  of  international  law 

recognized  in  all  countries.     Neither  can  the  intention  to  return 

be  decisive  upon  the  question.     See  what  absurdities  it  would  lead 

to,  if  we  were  to  say  that  an  intention  to  return  at  any  remote 

period  rendered  a  permanent  absence  not  a  change  of  resid6nce^ 

W*e  may  suppose  the  case  of  a  man  hired  to  go  to  Australia,  there. 

to  serve  as  a  shepherd  for  a  long  term  of  years,  and  who  does, 

according  to  his  contract,  go  there  and  live  there,  but  bond  fid^ 

means  to  return  to  his  former  habitation  in  this  country  when  the 

term  for  which  he  is  hired  shall  have  expired,  say  twelve  years: 

hence.     Could  it  be  said  that  during  these  twelve  years  he  wa^ 

resident  at  that  former  habitation,  *when  in  fact  he  was  all  the       f  *772  i 
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Bbg.  time  on  the  other  aide  of  the  globe  ?  I  can  go  no  furlher  in  giving 
Staplktok]  a  definition  than  is  necessary  for  the  decision  of  this  case.  I  think, 
when  a  man  is  absent  for  a  temporary  purpose,  with  an  intention 
to  retorn  when  that  temporary  purpose  is  served,  as,  for  instance, 
when  he  is  absent  for  a  week's  work  in  another  parish,  meaning  to 
come  back  at  the  end  of  the  week,  it  is  no  break  in  his  residence* 
The  phrase  "  temporary  pui-pose  "  is  not  very  definite ;  still  I  think 
it  may  in  each  case  be  known  whether  the  purpose  was  temporary 
or  not.  Here  the  pauper  was  hired  elsewhere  (it  is  not  stated  for 
what  period) ;  and  he  did  not  intend  to  return  when  a  temporary 
purpose  was  served,  but  to  remain  so  long  as  his  engagement  con- 
tinued. It  is  found  in  terms  that  he  resided  in  Clifton,  and 
properly  so  found ;  for  he  could  not  have  left  it  without  a  breach 
of  contract.  And  I  beg  that  it  may  be  understood  that  I  attach 
great  weight  to  the  fact  that  his  duty,  in  conformity  with  his 
hiring,  required  him  to  remain  in  Clifton,  so  that,  whilst  the  hiring 
continued,  he  could  not  return  to  Stapleton  without  a  breach  of 
contract.  The  word  ''residence"  in  one  statute  may  have  a 
di£ferent  meaning  from  what  it  bears  under  another.  On  the  facts 
of  this  case,  more  especially  the  contract  which  made  it  not  lawful 
for  Fletcher  to  return,  and  the  intention  not  to  return  so  long  as 
he  could  continue  in  his  situatiou,  I  think  that  he  was  not  resident 
in  Stapleton,  within  the  meaning  of  the  word  as  used  in  stat. 
9  &  10  Vict.  c.  66,  s.  1. 

EsLB,  J.  (i) : 

We  are  called  upon  to  say  what  constitutes  a  break  in  the  five 
[  *773  ]  years'  residence  which  would  ^render  a  pauper  irremoveable.  The 
word  ''residence"  has  various  meanings,  and  is  uised  in  dififerent 
statutes  in  different  senses.  In  the  Statutes  for  the  EeUef  of  the 
Poor,  down  to  stat.  9  &  10  Vict  c.  66,  the  prevailing  idea  with 
reference  to  which  the  word  was  used  was  the  residence  for  forty 
days  of  a  person  coming  to  settle  in  a  parish.  It  is  clear  that  this 
cannot  be  the  idea  of  residence  in  stat.  9  &  10  Vict.  c.  66,  a.  1 ;  and 
I  should  not  mention  it,  but  that  the  statute  is  one  of  the  class  in 
which  that  is  the  prevailing  idea.  Here  the  pauper,  having  a 
house  in  Stapleton  in  which  he  and  his  family  resided,  went  to 
Clifton,  but  left  his  family  in  his  house:  and,  if  the  case  had 
merely  found  that  his  absence  was  with  intent  to  return  to  Stapleton, 
I  should  have  said  there  was  no  break  in  his  residence  in  that 
(1)  Wiglitman,  J.  was  abdeut. 
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parish.  But  we  must  look  at  all  the  facts.  He  entered  into  a  beo. 
contract  obliging  him  to  remain  in  another  parish,  and  to  dwell  staplbtok. 
there;  and  he  did  remain  and  dwell  there  for  the  purpose  of 
earning  his  livelihood  under  that  contract,  intending  to  remain  for 
an  indefinite  period,  as  long  as  he  could  earn  his  livelihood  under 
that  contract.  I  think  that  during  that  time  he  was  resident  in  the 
parish  in  which  he  was  earning  his  livelihood,  and  in  which  he  was 
bound  by  his  contract  to  dwell. 

Cbompton,  J. : 

It  is  clear  that  the  pauper  did  not  personally  reside  in  Stapleton 
daring  the  period  when  he  dwelt  at  Clifton.  The  question  therefore 
comes  to  be,  whether,  in  construction  of  law,  he  resided  there. 
The  Sessions  have  in  different  parts  of  the  case  found  that  he  was 
residing  in  both  parishes  at  the  same  time ;  and  he  had  in  fact  two 
dwelling-places,  one  in  each  parish.  Whenever  such  is  the  case, 
I  think  *the  question  will  always  be,  which  of  the  two  dwelling-  [  •774  ] 
places  is  the  permanent  residence  ?  I  do  not  think  that  any  more 
definite  guide  can  be  given  than  by  the  use  of  the  words  ''permanent*' 
and  "  temporary."  An  absence  for  a  mere  temporary  purpose  with  an 
intention  to  return  will  be  no  break  in  the  residence.  But  an 
intention  to  return  at  a  remote  period,  after  a  permanent  absence, 
is  not  sufficient  to  prevent  the  absence  from  being  a  break.  When 
the  animus  recerteiuli  merely  means  that,  though  the  absent  person 
has  what  amounts  to  a  residence  elsewhere,  it  is  his  intention  to 
return  when  that  residence  is  at  an  end,  I  think  that  the  animus 
revertendi  cannot  be  said  to  make  his  absence  temporary  and  not 
permanent. 

Order  of  Sessions  qucished. 
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COMPANY.  '^^li''* 

Ex  PARTE  FISHEE. 

(1  El.  &  BL  774—781 ;  S.  0.  22  L.  J.  a  B.  263.) 

Mandamus  to  a  Builway  Company  to  make  a  liue,  authorized  by  an  Act. 
The  time  limited  for  the  exercise  of  the  compulsory  powers  for  acquiring 
had  expired.  The  writ  contained  a  suggestion  that  the  defendants  had 
^ven  notices,  and  made  contacts,  by  virtue  of  which  they  were  ''either 
actually  in  possession  of ,  or  entitled  to  acquire  the  fee  bimple  in  possessiom 
of,  all  the  lands  i-equii-ed  for  the  purpose  of  constructing"  tho  line. 
Keturn :  That  the  defendants  were  not  nor  are  * '  either  actually  in  possessiou, 
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or  eu titled  to  acquire  the  fee  simple  or  posseesiou,  of  all  the  laud  required 
for  the  purpose  of  constructing  "  the  line : 

lield  [on  the  assumption  thut  the  writ  was  good],  thai  the  return  was  bad 
iu  substance,  as,  consistently  with  its  truth,  the  defendants  might  have  it 
in  their  power  to  purchase  the  part  of  which  they  were  not  possessed :  and 
therefui*e  that  the  return  did  not  show  inability. 

[See  York  and  Sortk  Midland  lltiL  Co,  v.  /te^.,  p.  444,  below.] 


1853. 
April  19,  25. 
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HOLMES  V.  BAGGK 

(1  El.  &  Bl.  782—787 ;  S.  C.  22  L.  J.  Q.  B.  30) ;  17  Jur.  1095.) 

Trespass  for  assault.  Plea :  that  defendant  and  twenty-one  others  were 
possessed  of  a  close,  and  were  thereon  lawfully  playing  a  lawful  game  at 
cricket :  that  plaintiff  came  unlawfully  on  the  close,  and  interrupted  defen- 
dant and  the  twenty-one  in  playing  the  lawful  game,  whereupon  defendant, 
iu  his  own  right  and  by  authority  of  the  twenty-one,  requested  him  to 
depart  from  the  close,  and  desist  from  disturbing  their  game,  which  he 
refused  :  whereupon  defendant  ramoved  him  out  of  the  close.     De  injuria. 

The  facts  were  that  defendant  and  twenty-one  others  were  playing,  but 
were  not  otherwise  possessed  of  the  field :  and  plaintiff  inten'upted  them  by 
i-emaining  on  the  ground,  occupied  by  the  players,  when  I'equested  to 
leave  it : 

Held,  that  the  plea  justified  the  trespass  in  right  of  the  possession  of  the 
close,  and  was  therefore  not  proved.  Semble,  that  the  facts  might  have 
constituted  a  justification  in  defence  of  the  lawful  game,  if  so  pleaded. 

By  agreement  between  A.,  owner  of  a  close,  and  the  members  of  a  com- 
mittee of  a  cricket  club,  A.  agreed  to  let  to  the  committee,  and  the 
committee  to  hire,  the  close,  to  be  used  as  a  cricket  ground  by  the  club,  and 
for  that  pui'pose  only.  Plaintiff  and  defendant  were  members  of  the  com- 
mittee. Plaintiff  having  sued  defendant  for  an  assault  in  removing  plain- 
tiff from  the  close,  defendant  pleaded  possession  of  the  close  in  himself  and 
justified  the  removal:  plaintiff  replied  that  he  and  defendant  were  jointly 
possessed :  Held,  that  the  facts  supported  this  repb'cation. 

Trespass.  The  declaration  contained  counts  for  two  assaults. 
Pleas  :  1.  Not  guilty.  Issue  thereon.  2.  To  the  first  count:  That 
plaintiff  was  unlawfully  in  a  close  of  whicli  defendant  Bagge  was 
possessed ;  that  plaintiff  refused  to  depart  when  requested ;  and 
Bagge  in  bis  own  right,  and  Fletcher  as  his  servant,  gently  laid 
their  hands  &c.  S.  To  the  second  count :  a  plea  similar  to  the 
2nd  plea  to  the  first  count.  4.  To  the  first  count :  a  similar  plea, 
but  laying  the  possession  of  the  close  in  Bagge  and  ten  others 
named.  5.  To  the  second  count :  a  plea  similar  to  the  4th  plea  to 
the  first  count.  6.  To  the  first  count :  that  Bagge  and  ten  others 
named,  being  eleven  members  of  a  cricket  club,  called  tbe  Lynn 
Cricket  Club,  and  eleven  others  named,  being  eleven  members  of  a 
cricket  club  called  the  Lytcham  Cricket  Club,  **were  lawfully 
possessed  of  a  certain  close,'*  and  were  lawfully  playing  a  certain 
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♦lawful  game  or  match  at  cricket  in   the  said  close ;  and  plaintiff      Holmes 

was  ''unlawfully  in  and  upon  the  said  close,"  and  **  vexatiously and       raoge. 

unlawfully  interrupted,  hindered  and  prevented  "  Bagge  and  the       I  't^s  ] 

other  twenty-one  persons  "  in  and  from  any  longer  playing  the 

said  lawful  game : "  whereupon  Bagge,  in  his  own  right  and  by 

the  authority  of  the  other  twenty-one  persons,  and  Fletcher,  as 

Bagge's  servant,  requested  plaintiff  **  to  depart  from  and  out  of  the 

said  close,  and  to  desist  from  interrupting"  the  playing:  which 

plaintiff  refused  to  do :  whereupon  Bagge  and  Fletcher  gently  laid 

their  hands  upon  plaintiff  "  in  order  to  remove,  and  did  remove, 

him  from  and  out  of  the   said   close  in  this  plea  mentioned." 

7.  To  the  second  count:   a  plea   similar  to  the  6th  plea  to  the 

first. 

Replications :  To  the  2nd,  3rd,  4th  and  5th  pleas,  respectively, 
that  plaintiff  was  joint  tenant  with  Bagge  and  others  of  the  closes 
in  those  pleas  respectively  named,  and  was  jointly  possessed 
thereof.  Rejoinders :  traversing  these  averments  respectively. 
Issues  thereon.  To  the  6th  and  7th  pleas:  De  injuria.  Issue 
thereon. 

At  the  trial,  before  Lord  Campbell,  Gh.  J.,  at  the  last  Norwich 
Assizes,  it  appeared  that  plaintiff  and  defendant  Bagge  were  both 
members  of  the  committee  of  the  Lynn  Cricket  Club.  The  owner 
of  the  close  mentioned  in  the  pleas  was  W.  S.  Rolin;  and  he  had 
signed  an  agreement  with  the  committee,  of  which  the  material 
parts  were  as  follows :  "  The  said  W.  S.  R.  agrees  to  let  unto  the 
said  committee,  who  accordingly  hereby  agree  to  hire,  all  that"  &c., 
"  now  in  the  occupation  of  the  said  W.  S.  R.,  to  be  used  as  a  cricket 
field  by  the  members  of  the  above  named  club,  and  for  that 
purpose  only,  at  the  annual  rent  of  lOZ."  "The  committee  to 
*do  all  that  may  be  necessary  for  keeping  the  ground  in  proper  [  *7®*  1' 
playing  condition,  at  their  own  expense.  The  tenancy  under  this 
^tgreement  to  be  determinable  at  the  end  of  any  current  season,  on 
notice  in  writing  to  that  effect  being  given  by  either  party  on  or 
before  the  29th  September." 

On  the  day  of  the  alleged  assault,  there  was  a  match  between 
the  eleven  of  the  Lynn  Cricket  Club,  of  which  eleven  defendant 
Bagge  was  one,  and  plaintiff  was  not  one,  and  the  eleven  of  the 
Lytcham  Cricket  Club.  The  match  was  played  on  the  close  in 
question ;  and  the  spectators  left  a  clear  space  round  the  players, 
which  was,  as  the  jury  found,  "tabooed"  to  all  but  the  players. 
Daring  the  innings  of  the  Lytcham  Cricket  Club,  one  of  the  Lynn 
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HoLMKs  eleven  retired  for  a  temporary  purpose;  and  the  plaintiff,  who  was 
Baqgk.  among  the  spectators,  was  requested  to  take  his  place.  He  complied, 
but  did  not  take  off  his  coat.  Bagge,  who  was  captain  of  the  Lynn 
eleven,  told  him  to  do  so :  offence  was  taken  at  the  tone  in  which 
the  command  was  given ;  and  the  plaintiff  would  neither  take 
off  his  coat  nor  leave  the  "  tabooed  "  spot.  He  was  then,  by  the 
direction  of  the  defendant,  forcibly  removed  from  the  "  tabooed  " 
ground ;  and  the  assaults  were  committed  in  so  removing  him. 
The  Lord  Chibf  Justice,  on  proof  of  those  facts,  was  of  opinion 
that,  the  assaults  in  fact  being  clearly  made  out,  the  issue  upon 
Mot  guilty  must  be  found  for  the  plaintiff,  and  that  none  of  the 
other  pleas  were  made  out.  He  took  the  opinion  of  the  jnry 
as  to  whether  the  twenty-two  were  lawfully  playing  at  cricket,  and 
whether  the  plaintiff  disturbed  them.  The  jury  said  they  were 
lawfully  playing,  and  plaintiff  disturbed  them  by  remaining  on  the 
tabooed  ground.  The  Lord  Chief  Justice  thereupon  directed 
[  •785  ]  a  verdict  for  the  *plaintiff,  but  reserved  leave  to  enter  a  verdict 
on  the  6th  and  7th  issues  for  the  defendant,  if  the  Court  should 
be  of  opinion  that  the  part  of  those  pleas  proved  constituted 
a  defence. 

Byles,  Serjt.,  in  this  Term  (i),  moved  for  a  rule  nisi  to  enter 

the  verdict  on  the   6th   and  7th  issues,  pursuant  to    the 

leave  reserved,  or  for  a  new  trial  on  the  ground  that  the 

jury  ought  to  have  been  directed  to  find  the  2nd,  3rd,  4th 

and  5th  issues  for  the  defendants : 

As  to  the  misdirection :  the  agreement  as  to  the  letting  of  the 

field  did  not  operate  so  as  to  take  the  legal  right  to  the  possession 

out  of  Rolin.    It  is  not  a  lease  of  the  exclusive  possession  of  the 

land,  but  an  agreement  to  permit  the  enjoyment  of  a  particular 

easement.     That  being  so,  if  the  plaintiff  had  taken  issue  on  the 

averment  in  the  2nd  plea  that  Bagge  was  possessed  of  the  close, 

he  must  have  succeeded ;  for  the  possession  was  in  Rolin.     But, 

instead  of  doing  so,  he  confesses  Bagge's  possession,  and  replies 

that  he,  the  plaintiff,  was  jointly  possessed  with  Bagge :  and  issue 

is  joined  on  that  replication.    But  the  plaintiff  was  not  jointly 

possessed  with  Bagge ;  for  neither  were  possessed.    Tlie  whole  was 

in  Rolin.     Therefore  this  and  the  similar  issues  were  not  proved 

by  the  plaintiff. 

(1)  April    19th.    Before   Lord   Campbell,    Ch.    J.,   Wightman,    Erie    and 
Crompton»  J  J. 
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Then,  as  to  the  sixth  and  seventh  pleas:  it  is  true  that  the      noLUBs 
twenty-two  were  not  possessed  of  the  closoi  and  that  allegation      baggk, 
must  be  struck  out  of  the  plea :  but  enough  will  then  remain  to 
justify  the  trespasses. 

Cur.  adv.  mtlt. 

Lord  Campbell,  Ch.  J.,  now  delivered  judgment:  [786] 

This  was  a  case  tried  before  me  at  the  last  Assizes  at  Norwich, 
when  the  verdict  passed  for  the  plaintiff.  My  brother  Bylea  has 
moved  for  a  rule  nUi  for  a  new  trial,  on  the  ground  that  the  2nd 
and  other  similar  issues  should  not  have  been  directed  to  be  found 
for  the  plaintiff,  and  to  enter  a  verdict  for  the  defendants  on  the 
6th  and  7th  issues.  The  2nd  and  other  similar  issues  arise 
on  the  pleas  justifying  on  the  ground  that  the  defendant  Bagge 
was  possessed  of  the  close ;  and  the  issues  taken  are  on  the  allega- 
tion, in  the  replications,  that  the  plaintiff  was  jointly  possessed 
with  the  defendant  Bagge.  We  think  those  issues  were  sufficiently 
proved  for  the  plaintiff  by  the  agreement,  by  which  all  the  interest 
in  the  premises,  which  was  conveyed  by  Bolin,  was  vested  in  the 
plaintiff  jointly  with  Bagge.  As  to  the  6th  and  7th  pleas,  they 
set  op  that  the  twenty-two  persons  named  were  lawfully  possessed 
of  a  close,  and  lawfully  playing  cricket  there,  that  plaintiff  wrong- 
folly  remained  on  the  close,  and  interrupted  the  playing,  and, 
though  requested  to  depart  from  the  close  and  to  desist  from  the 
interruption,  would  not  do  so;  whereupon  the  defendants  gently 
laid  their  hands  on  him  "  in  order  to  remove,  and  did  remove,  him 
from  and  out  of  the  said  close."  Now,  no  doubt  a  plea  might  have 
been  framed  to  meet  the  facts,  so  as  to  have  entitled  the  defendant 
to  a  verdict ;  for  according  to  the  evidence  the  two  elevens  were 
lawfully  playing ;  and,  as  the  jury  found,  the  space  round  the 
wickets  was  tabooed,  and  the  plaintiff  came  into  that  tabooed  space, 
and  persisted  in  remaining  there  though  requested  to  go.  And 
it  may  be  that  it  would  be  a  good  justification  that  they  removed 
him  for  disturbing  persons  lawfully  playing  *at  a  lawful  game ;  [  ''ST  ] 
and,  if  such  had  been  the  justification  here,  the  plea  would  have 
been  proved.  But  such  is  not  the  language  of  this  plea :  it  avers 
that  the  twenty-two  persons  named  were  possessed  of  the  close,  and 
that  the  plaintiff  was  removed  from  the  close,  because  he  would 
not  leave  it.  Therefore  the  plea  justifies  the  trespasses  on  the 
ground  that  the  twenty-two  were  possessed  of  the  close,  and  com- 
mitted the  trespasses  in  defence  of  their  possession.    Now,  in  fact. 
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Holmes      the  twenty-two  were  not  poBsessed.    It  was  the  cricket  field  of  the 

Baqoe.       Lynn  Cricket  Club ;  and  eleven  out  of  the  twenty-two  were  strangers, 

invited  by  the  Lynn  Cricket  Club  to  come  there  as  guests  to  play. 

They  were  in  no  sense  possessed  of  the  field.    Therefore  the 

justification,  as  pleaded,  fails ;  and  those  issues  were  rightly  found 

for  the  plaintiff. 

Rule  refused. 


18B8.  In  re  HUNTLEY. 

Ap'^lk.  0  El.  &  Bl.  787—795;  8.  0.  22  L.  J.  a  B.  277 ;  17  Jar.  571. 

r  -g-  ^  Where  an  award  is  referred  back(l}  by  the  Court  to  the  arbitrator,  for 

the  purpose  of  a  specific  alteration  in,  or  addition  to,  the  award  (as  the 
determination  of  the  amount  of  costs,  awarded  by  him  to  be  paid  by  one  of 
the  parties),  he  is  not  bound  to  hear  further  evidence  on  the  general  merits, 
discovered  and  tendered  after  the  making  of  the  original  award. 

Although,  upon  the  reference  back,  he  makes  an  award  on  all  the  points 
referred  (identical  with  the  first  award  except  in  respect  of  the  insertion  of 
the  amount  of  costs),  as  if  it  were  the  first  award,  and  does  not  notice  the 
reference  back. 

M ELL  OS,  in  last  Hilary  Term    (28th  January),  obtained    the 
following  rule : 

''  Upon  reading  a  rule  of  this  Court,  made  on  the  12th  day  of 
June  in  the  last  Trinity  Term,  whereby  it  was  ordered  that  two 
[  ^788  ]       several  orders  of  Sessions,  made  *at  the  General  Quarter  Sessions 
of  the  peace,  held  at  Spilsby,  in  and  for  the  parts  of  Lindsey  in  the 
county  of  Lincoln,  on  the  15th  and  26th  days  of  January  last  (2), 
upon  the  appeal  of  John  Thomas  Huntley,  clerk,  against  an  assess- 
ment  for  the  relief  of  the  poor  of  the  parish  of  Binbrooke  in  the 
said  county,  should  be  and  were  entered  and  made  a  rule  of  this 
Court,  and  upon  reading  the  several  aflSdavits  of "  &c.,  "  and  the 
award  thereby  referred  to,  filed  the  last  Michaelmas  Term,  and  a 
rule  of  this  Court  made  the  28rd  day  of  November  last,  and  the 
several  affidavits  of"  &c.,  "and  the  paper  writing  or  copy  award 
thereby  referred  to.  It  is  ordered  that  the  first  day  of  the  next 
Term  be  given  to  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  *'  (naming  them)  "  to  show  cause  why  the  award  of  Frederic 
Philip  Maude,  Esq.,   barrister-at-law,   made  on   the  8th   day  of 
January,  1868,  in  the  matters  of  the  said  appeal,  should  not  be  set 
aside,  on  the  ground  that  the  said  P.  P.  M.,  the  arbitrator,  declined, 
on  the  matters  of  the  said  appeal  being  referred  back  to  him  by  the 

(1 )  See  Arbitration  Act,  1889  (52  &  63  (2)  186?, 

yict.  c.  49),  8,  10  (1).— A.  0. 
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said  rule  of  the  23rd   day  of  November  last,  to  hear  evidence     „   R© 

^  Huntley. 

tendered  on  behalf  of  the  said  appellant." 

From  the  affidavits  upon  which  the  rule  was  obtained,  it 
appeared  that  one  of  the  deponents,  John  Thomas  Huntley,  clerk, 
who  was  incumbent  of  the  parish  of  Binbrooke  in  Lincolnshire, 
had  appealed,  as  mentioned  in  the  rule,  against  a  poor  rate,  made 
on  8rd  October,  1851.  One  of  the  grounds  of  appeal  was  that 
certain  parties  were  occupiers  of  lands  which,  as  appellant  alleged, 
were  part  of  the  parish  itself,  and  had  therefore  been  wrongly 
omitted  in  the  assessment.  Notice  of  appeal  was  given  to  such 
occapiers,  as  well  as  to  the  parish  *officers.  The  appeal  came  on  for  t  *^^^  ] 
hearing,  at  the  Quarter  Sessions,  on  15th  January,  1852 ;  and,  the 
plaintiff  having  abandoned  two  of  his  grounds  of  appeal,  an  order 
was  made,  in  pursuance  of  stat.  12  &  18  Vict.  c.  45,  s.  18  (1),  with 
the  consent  of  all  parties,  that  all  other  matters  of  the  appeal 
should  be  referred  to  arbitration ;  the  arbitrator  to  "  have  the  same 
power  and  discretion  as  to  all  matters  referred,  including  costs,  as 
are  vested  in  the  Court  of  Quarter  Sessions." 

At  the  adjourned  Sessions,  on  26th  January,  1852,  with  the 
consent  of  all  parties,  a  second  order  was  made  appointing 
Mr.  Maude  to  be  the  arbitrator.  These  two  orders  of  Sessions 
were,  on  12th  June,  1852,  made  a  rule  of  Court,  on  the  application 
of  the  respondents.  On  10th  June,  1852,  the  arbitrator  made  his 
award,  which,  after  reciting  the  previous  proceedings  connected 
with  the  appeal,  ran  as  follows : 

"  I  award  and  order  that  the  said  appeal  be,  and  the  same  is 
hereby,  dismissed,  and  that  the  said  assessment  be  confirmed  ;  and 
the  same  is  hereby  confirmed  accordingly;  and  that  the  said 
appellant  shall  pay  his  own  costs  of  the  said  appeal  and  of  this 
reference;  and  that  he  shall,  within  one  month  after  this  my 
award  shall  have  been  entered  as  the  judgment  of  the  said  Court  of 
Quarter  Sessions  in  the  said  appeal,  pay  to  the  said  respondents  their 
costs  of  the  said  appeal,  and  of  this  reference.     In  witness,"  &c. 

On  6th  November,  1852,  the  Court  of  Queen's  Bench  granted  a 
rale,  on  the  motion  of  the  respondents,  to  show  cause  "why  the 
naatters  of  the  said  appeal  which  by  the  said  orders  of  Sessions 
were  referred  to  P.  P.  M."  &c.  "  should  not  be  referred  back  to  the 
saH  P.  P.  M.,  or  why  the  said  award  made  by  him  in  pursuance  of 
♦such  orders  of  Sessions  should  not  be  set  aside,  on  the  ground  that  ^  ®^  J 
the  said  arbitrator,  the  said  P.  P.  M.,  has  not  in  and  by  the  said 
(I)  Repealed  by  S.  L.  E.  Act,  1891. 
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Re  awsrd  ascertained  and  adjudged  the  amount  of  costs  to  be  paid  by 

the  said  appellant  to  the  said  respondents,  and  why,  in  the  event 
of  the  said  award  being  wholly  set  aside/'  the  Court  of  Quarter 
Sessions  ''  should  not  enter  continuances  and  hear  the  said  appeal, 
pursuant  to  the  statute  in  such  case  "  &c. 

On  28rd  November,  1852,  counsel  having  been  heard  for  and 
against  the  rule,  the  Court  made  an  order  directing  ''that  the 
matters  of  the  said  appeal "  "  be  referred  back  to  the  said  F.  P.  M., 
on  the  ground  that  the  said  arbitrator,  the  said  F.  P.  M.,  has  not 
in  and  by  his  eaid  award  ascertained  and  adjudged  the  amount  of 
costs  to  be  paid  by  the  said  appellant  to  the  said  respondents.*' 

On  11th  December,  1852,  the  appellant  was  served  with  a  copy 
of  an  appointment  by  the  arbitrator  for  proceeding  in  the  reference 
on  18th  December :  and  on  18th  December  the  arbitrator  was 
served  with  a  notice  by  the  appellant,  stating  that,  "upon  the 
further  hearing  of  this  appeal  under  the  rule  obtained  for  referring 
back  the  award,"  the  **  appellant  claims  to  be  allowed,  and  prapoees 
to  give,  additional  evidence  touching  the  matters  of  the  said  appeal, 
and  particularly  touching  the  lands  alleged  to  have  been  taken  " 
&c.,  and  **  claims  to  be  present  and  be  heard  in  any  proceedings  to 
be  had  and  taken  before  you,  as  such  arbitrator  as  aforesaid,  by 
the  said  respondents,  any  or  either  of  them,  under  the  said  rule  so 
obtained  as  aforesaid."  It  appeared,  from  an  affidavit  of  the 
appellant,  that  such  additional  evidence  had  been  discovered  since 
the  making  and  publication  of  the  award. 
[791  ]  On  18th  December,  application  was  made  to  the  arbitrator,  on 

the  part  of  the  appellant,  to  allow  the  additional  evidence  in 
question  to  be  heard ;  to  which  application,  as  well  as  to  a  subse- 
quent application  for  further  time  for  the  purpose  of  enabling 
appellant  to  produce  such  additional  evidence,  the  arbitrator  refused 
to  accede.  No  evidence  was  actually  tendered  by  appellant  on 
these  occasions ;  nor  was  any  intimation  made  as  to  the  nature  of 
it.  From  the  affidavit,  however,  of  the  appellant,  above  referred 
to,  it  appeared  that  it  was  connected  with  the  rateability  of  some  of 
the  lands  before  alleged  by  him  to  be  within  the  parish. 

On  8th  January,  1858»  the  arbitrator  made  a  second  award, 
following  the  form  of  the  previous  award,  but  adding,  after  the 
words  ''  and  of  this  reference,"  the  words  following :  ''  and  I  adjudge 
and  ascertain  that  the  costs  of  the  said  respondents,  to  be  paid  by 
the  said  appellant,  as  aforesaid,  amount  altogether  to  the  sum  4»f 
750Z. ;  that  is  to  say  "  &c,  (stating  the  amount  of  the  costs  of  the 
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Beveral  parties  who  had  appeared  against  the  appellant  during  the  Be 

proceedings). 

Willinore  (with  whom  were  Macavlayy  G.  Hayes  and  Manisty, 
for  several  parties)  now  showed  caase  against  the  rule,  on 
behalf  of  the  parish  officers : 

First,  the  arbitrator  had  no  power  to  enter  upon  the  examination 
of  additional  evidence.  His  functions  as  an  arbitrator  ceased 
entirely  as  soon  as  he  had  made  his  first  award ;  and  the  order 
to  refer  back  revived  them  only  so  far  as  regarded  the  particular 
purpose  for  which  such  reference  back  was  made :  Bii-d  v.  Penrice  (l). 
He  was  not  even  bound  to  give  the  parties  notice  to  attend  before 
him:  ^Howett  v.  Clements  (2).  But,  secondly,  it  is  immaterial,  as  [  ^792  ] 
regards  the  present  case,  whether  he  had  such  power  or  not.  At 
all  events  he  had  a  discretion  to  admit  or  refuse  to  receive  additional 
evidence. 

(LoKD  Campbell,  Ch.  J. :  If  the  arbitrator  has  reasonably  fulfilled 
the  intention  of  the  Court,  we  will  not  set  aside  the  award  upon 
such  a  ground.) 

Ringer  v.  Joyce  (3)  shows  that  the  Court  leaves  a  matter  of  this 
kind  entirely  in  the  discretion  of  the  arbitrator. 

(LoBD  Campbell,  Ch.  J. :  If  he  has  ascertained  and  adjudged  the 
amount  of  costs,  he  has  done  all  that  we  directed  him  to  do.  The 
case  appears  to  me  a  very  simple  one;  but  we  will  hear  the 
arguments  on  the  other  side.) 

Mellor  and  Boden,  contra  : 

The  arbitrator  ought  to  have  received  the  fresh  evidence.  His 
second  award  must  be  considered  as  a  fresh  award  altogether :  it 
assumes  to  be  so,  by  its  form :  it  makes  no  mention  whatever  of 
the  first. 

( WiOHTMAN,  J. :  Does  it  vary  from  the  first  at  all  ?) 

Only  in  the  insertion  of  the  amount  of  costs.  If  the  Court  had 
intended  to  confine  the  arbitrator  strictly  to  amending  the  award  in 
that  one  particular,  the  order  to  refer  back  would  have  so  confined 
him  specifically.    In  NickcUls  v.  Warren  (4)  it  was  held  that,  where 

(1)  53  B.  B.  776  (6  M.  &  W.  764).  (3)  16  B.  B.  705  (I  Marsh.  404). 

(2)  68  B.  B.  687  (1  C.  B.  J  28).  (4)  6  Q.  B.  615. 
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^  an  award  is  referred  back  to  the  arbitrator  for  reconsideration » the 

arbitrator  is  boand  to  hear  fresh  evidence,  if  tendered. 

'  (WioHTHAN,  J. :  In  that  case  there  is  nothing  to  show  that  the 
order  referring  back  the  award  may  not  have  been  in  general  terms : 
the  present  order  expressly  states  the  particular  gronnd  for  referring 
back. 

[  •793  ]  Lord  Campbell,  Cb.  J. :  Was  there  in  this  case  any  ^refusal  to 

hear  evidence  upon  the  original  arbitration  ?) 

No:  the  evidence  which  was  tendered  was  discovered  after  the 
first  award  was  made. 

(WiOHTHAN,  J. :  Then  you  should,  on  that  ground,  have  applied  to 
have  the  award  referred  back  generally.) 

The  reference  back  was  made  on  the  application  of  the  opposite 
party.  The  reference  is  general :  the  rule  absolute,  as  a  matter  of 
course,  states  the  ground  on  which  the  rule  nisi  for  referring  back 
the  award  was  applied  for,  but  does  not  direct  or  confine  the 
arbitrator  to  that  point  alone  for  reconsideration. 

(Lord  Campbell,  Ch.  J. :  There  is  a  great  difference  in  that 
respect  between  setting  aside  an  award  altogether,  and  referring  it 
back  for  correction  in  one  particular  point. 

WiOHTMAN,  J. :  Here  the  award  is  certainly  not  set  aside. 

Lord  Campbell,  Ch.  J. :  The  appellant  is  now  in  the  same 
position  as  he  would  have  been  in  if  the  arbitrator,  in  his  first 
award,  had  at  once  adjudged  the  amount  of  costs.) 

But,  if  the  award  be  once  sent  back,  the  appellant  has  a  right  to 
tender  evidence,  just  as  if  no  award  at  all  had  been  made. 

Lord  Campbell,  Ch.  J. : 

If  the  refusal  to  receive  further  evidence,  which  is  complained  of, 
had  occurred  at  the  original  arbitration,  I  think  the  appellant 
would  be  entitled  to  have  the  rule  made  absolute:  the  objection 
would  have  been  to  the  whole  award;  and  the  appellant  might 
have  taken  this  opportunity  of  urging  it,  upon  the  award  being 
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completed.    But  to  the  original  award  this  objection  could  not  Uc 

have  been  traly  made  ;  and  that  award  was  perfect  except  in  respect 
of  the  omiseion  to  determine  the  amount  of  costs.  Upon  such 
original  award  being  refeiTed  back  to  the  arbitrator  for  a  specific 
*parpo8e,  he  had  a  right  to  refuse  to  hear  further  evidence.  The  [  *7»4  ] 
appellant  stands  now  just  as  if  the  amount  of  costs  had  been 
adjudged  and  stated  in  the  first  award.  The  purpose  for  which  the 
award  was  referred  back  has  been  fulfilled ;  and  the  arbitrator  has 
in  substance,  at  all  events,  complied  with  the  directions  of  the 
Court.  It  is  an  error  to  suppose  t»hat  the  award  is  set  aside 
by  being  referred  back.  In  point  of  form,  indeed,  the  arbitrator 
has  made  a  totally  new  award;  and  that  was,  in  my  opinion, 
better  than  attempting  to  botch  up  the  first  award.  But  he  was 
not  called  upon  to  reopen  the  case :  the  original  finding  stands 
good  as  far  as  it  goes ;  and  the  corrected  award  is  not  invalidated 
by  a  refusal  on  the  part  of  the  arbitrator  to  take  into  consideration 
matters  which  were  not  referred  back  to  him  by  the  Court. 

WiGHTMAN,  J. : 

I  am  of  the  same  opinion.  •  Wlien  the  rule  nisi  for  referring  back 
the  award  was  made  absolute,  the  only  point  assumed,  in  the 
course  of  argument,  by  either  party,  as  a  ground  for  so  referring 
back,  was  the  omission  with  respect  to  the  amount  of  costs. 
Had  there  been  any  other  ground,  that  should  have  been  then 
mentioned.  In  fact,  the  additional  evidence  in  question  had  not 
then  been  discovered.  The  original  award  could  not  have  been  set 
aside  in  order  that  new  evidence  might  be  brought  before  the 
arbitrator.  He  was  therefore  justified  in  refusing,  at  the  second 
hearing,  to  act  as  if  no  award  at  all  had  been  made,  and  in  confining 
himself  to  the  point  specifically  referred  to  him. 

£bl£,  J. : 

On  a  motion  to  refer  back  an  award,  the  "^Court  may  either  refer       [  *795  i 
all  matters  back^^  or  limit  the  reference  to  certain  matters  only.     In 
the  latter  case,  the  original  award  must  be  considered  as  having 
conclusively  disposed  of  all  matters  not  referred  back. 

Rule  discharged  (i),    • 
(1)  Ci'omptou,  J.  was  absent. 
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1868.  HOLT  V.  ELY. 

-^y^^  (1  El.  &  BL  793—800 ;  S.  C.  17  Jur.  892.) 

[  795  ]  j^^  placed  in  plaintiff's  hand  a  fund,  out  of  which  plaintiff  was  directed 

to  satisfy  certain  acoeptanoea;  defendant  falsely  represented  to  plaintiff 
that  he  held  one  such  acceptance,  and  thereby  induced  plaintiff  to  pay  him 
the  amount  of  the  alleged  acceptanco  out  of  the  fund :  Held  that  plaintiff 
might  maintain  money  had  and  received  against  defendant. 
iieinide,  that  L.  might  also  have  maintained  the  action. 

Action  for  money  had  and  received.  Flea :  Nunquam  indebitatus. 
Issue  thereon. 

The  particulars  of  demand  stated  that  the  action  was  bronght 
**  to  recover  the  sum  of  S06Z.  ISs.  4(i.,  being  the  amount  of  a  sum 
of  money  paid  by  the  plaintiff  to  the  defendant  on'*  <&c.,  on  a 
fraudulent  misrepresentation  by  the  defendant  to  the  plaintiff  thai 
the  defendant  was  the  holder  of  an  overdue.acceptance  for  dO(N.  of 
one  Captain  Coles  in  favour  of  one  Captain  Lane;  whereas  the 
plaintiff  was  not  the  holder  of  any  such  acceptance,  nor  was  there 
any  such  acceptance  in  existence."    (Also  a  claim  of  interest.) 

At  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  London  sittings 
after  last  Michaelmas  Term,  the  case  for  the  plaintiff  was  that  the 
defendant,  who  was  a  bill  discounter,  was,  in  1851,  the  owner  of 
several  bills  of  exchange  accepted  by  Captain  Lane.  Captain  Lane 
employed  plaintiff  as  his  solicitor  for  the  purpose  of  effecting  an 
[*7d6]  arrangement  for  the  discharge  of  his  debts,  *and  placed  certain 
funds  in  plaintiff's  hands  for  that  purpose.  It  also  appeared  that 
Captain  Lane  had  drawn  certain  other  bills  upon  Captain  Coles, 
which  the  latter  had  accepted.  Captain  Lane  was  desirous  of 
paying  these  last  in  full,  and  gave  directions  to  plaintiff  to  that 
effect.  The  plaintiff  communicated  this  to  the  defendant :  and  the 
defendant  thereupon  represented  to  plaintiff  that  he,  defendant, 
held  a  bill  for  900L,  accepted  by  Captain  Coles  for  Captain  Lane. 
Upon  the  faith  of  this  representation,  plaintiff  paid  306Z.  13«.  4^., 
the  amount  of  the  alleged  bill  with  interest,  to  defendant.  Thi^ 
payment  was  made  out  of  the  funds  placed  by  Captain  Lane  in 
plaintiff's  hands.  The  following  memorandum  was  at  the  same 
«    •  time  signed  by  defendant  and  given  to  plaintiff. 

''  Memorandum.  Mr.  Holt  has  this  day  given  me  the  sum  of 
306Z.  ISs.  4d,f  in  payment  of  the  acceptance  of  Captain  Coles  in 
favour  of  Captain  Lane  for  800^.  due  4th  February,  1852,  and 
interest  thereon  to  this  day :  and  I  hereby  undertake  to  give  up 
the  said  acceptance  to  Mr.  Holt  on  demand.  Dated  this  13lh  July, 
1852.     J.  Ely.     306/.  18«.  U:' 
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Some  delay  took  place  in  giving  up  the  acceptance;  and,  Holt 
eventually,  defendant  brought  the  alleged  acceptance  of  Captain  £^V. 
Coles  to  plaintiff;  which,  however,  upon  examination,  plaintiff 
discovered  to  be  an  acceptance  by  Captain  Lane  himself  of  a  bill 
drawn  by  Captain  Coles.  The  action  was  brought  to  recover  the 
sum  so  paid  by  plaintiff  to  defendant.  Evidence  having  been 
given  in  support  of  this  case,  the  jury  found  a  verdict  for  the 
plaintiff  for  the  amount  claimed.  Leave  was  reserved  to  move  to 
enter  a  nonsuit,  on  the  ground  that  the  plaintiff,  being  merely 
Lane's  agent,  could  not  maintain  the  action, 

Bramwell,  in  last  Hilary  Term,  obtained  a  rule  nisi  accord-      [  [  797  ] 
ingly. 

Edwin  Jaines  and  C  W.  Wood  now  showed  cause : 

The  plaintiff  may  maintain  the  action.  He,  Hnd  not  his 
principal,  Lane,  is  the  party  upon  whom  the  fraud  is  directly 
effected.  He  is  entrusted  with  a  fund  for  the  purpose  of  making 
cerUdn  payments,  as  to  which  he  has  received  specific  instructions. 
By  the  misrepresentations  of  the  defendant,  made  to  him,  he  is 
induced  to  make  a  payment  out  of  that  fund  which  is  not  authorized 
by  those  instructions,  and  which,  but  for  these  misrepresentations, 
he  would  not  have  made.  With  this  payment  he  could  not  debit 
his  principal ;  for  it  was  made  without  the  authority  of  the  latter, 
who  could  disavow  the  payment  and  hold  plaintiff  answerable  for 
the  amount.  The  agent  suffers  directly  from  the  fraud ;  and  has 
consequently  a  right  to  bring  an  action  in  respect  of  it :  Oom  v. 
Bruce  (i),  cited  in  Story's  Commentaries  on  the  Law  of  Agency, 
8.  398  (p.  357,  ed.  1839). 

(WiOHTMAN,  J. :  In  that  case,  this  point  was  not  made  for  the 
defence.) 

It  was  contended,  on  behalf  of  the  defendant,  that,  as  the  plaii^iff 's 
principal,  Lane,  could  have  sued  the  defendant  for  the  fraud  in  »   / 

question,  the  plaintiff  could  not.  But  in  cases  like  the  present 
both  principal  and  agent  have  a  right  to  sue :  Story,  ut  supra ; 
Stevenson  y.  MorUnier{2);  where  Lord  Mansfield  said:  **  Where 
a  man  pays  money  by  his  agent,  which  ought  not  to  have  been 
paid,  either  the  agent,  or  principal,  may  bring  an  action  to  recover 

(1)   11  H.  E.  367  (12  East,  22d).  (2)  2  Cowp.  805. 
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Holt        it  back.     The  agent  may,  from  the  authority  of  the  ""principal ;  and 
Ely.         '^®  principal  may,  as  proving  it  to  have  been  paid  by  his  agent." 

[  ♦TSS  ] 

BraviweU  and  Wordsworth,  contra : 

It  is  true  that  the  payment  was,  according  to  the  verdict,  obtained 
by  the  defendant's  fraud :  but  the  cases  cited  do  not  go  the  length 
of  showing  that  the  plaintiff  can  sue  for  such  fraud. 

(Lord  Gampbbll,  Gh.  J. :  Surely  Lord  Mansfield's  language  in 
Stevenson  v.  Mortimer  (l)  is  in  point,  right  or  wrong.) 

In  that  case  the  dealing  was  with  the  agent,  in  his  own  name, 
although  in  fact  the  agent  was  acting  for  his  principal;  and  it 
was  said  that  either  agent  or  principal  might  sue.  But  it  does  not 
follow  that,  where,  as  in  the  present  case,  an  agent,  acting  pro- 
fessedly as  duch,  is  deceived  by  a  fraud  which  gives  the  principal 
a  right  of  action  in  respect  of  it,  the  agent  also  is  entitled  to  sue. 

(Lord  GAifPSELL,  Gh.  J. :  The  fact  of  the  fund  being  general  or 
specific  may  make  a  difference.) 

That  is  certainly  a  point  susceptible  of  discussion.  Where  an  agent 
has  charge  of  a  specific  chattel,  and  this  is  obtained  from  him  by 
fraud,  there,  inasmuch  as  no  property  has  passed,  the  agent  may 
sue,  on  the  ground  that  the  chattel  still  belongs  to  him,  as  bailee. 
And  that  might  have  been  the  case  here,  if  the  agent  had  been 
tricked  out  of  moneys  numbered  in  a  bag,  for  which  trover  would 
lie.  The  question,  who  is  to  sue,  would  then  be  identical  with  the 
question,  who  lost  the  money  :  and  either  principal  or  agent  might 
be  said  to  have  lost  the  chattel.  But  this  action  is  for  money  had 
I  *799  j  and  received  ;  the  chattel  cannot  be  "^^traced  ;  and  the  claim  is,  not 
for  the  actual  money  which  has  been  paid  away,  but  only  for  an 
equivalent  amount.  That  form  of  action  is  brought  in  respect  of  a 
contract  of  some  kind ;  with  whom  is  the  contract  in  the  present 
case? 

(£rlb,  J. :  An  action  for  money  had  and  received  is  not  necessarily 
founded  on  an  actual  contract ;  it  goes  almost  into  the  r^ions  of 
trover.) 

At  all  events,  the  plaintiff  could  not  bring  trover  in  the  present 
case ;  because  it  is  clear  that  he  had  sufficient  discretion  allowed 

(1)  2  Cowp.  805. 
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him  by  his  principal  to  admit  of  his  making  the  payment  in  ques-  Holt 
tion  to  the  defendant,  although  in  this  particular  instance  he  may  klV. 
not  have  acted  with  proper  caution. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  this  rule  should  be  discharged.  In  the  first 
place,  it  appears  from  the  evidence  that,  if  only  one  party  was 
entitled  to  sue,  it  was  the  plaintiff,  inasmuch  as  his  principal, 
Captain  Lane,  had  given  him  no  authority  to  pay  the  amount  of 
the  bill  of  exchange  actually  satisfied,  and  the  plaintiff  was  there* 
fore  guilty  of  negligence  in  making  such  payment,  and  could  not 
debit  his  principal  with  it.  Secondly,  I  think  that  either  was  clearly 
entitled  to  sue.  In  Stevenson  v.  Mortimer  (1),  where  the  action  was 
brought  by  the  principal  in  respect  of  an  extortion  committed  on 
the  agent,  Lord  Mansfield  said  that  either  principal  or  agent 
might  sue.  The  distinguished  jurist.  Story,  in  his  treatise  on  the 
Law  of  Agency,  adopts  the  same  view.  Where  a  fraud  has  been 
practised  upon  an  agent  under  circumstances  like  the  present,  I 
have  no  doubt  that  an  action  may  be  brought  either  by  him  or  by 
his  principal. 

WiGHTMAN,  J.:  [800] 

I  am  of  the  same  opinion.  The  nature  of  the  plaintiff's  authority 
does  not  appear  very  clearly  upon  the  early  part  of  the  evidence : 
perhaps  at  first  he  may  have  had  some  general  discretion  as  to  the 
form  and  extent  of  his  payments :  but,  if  so,  it  is  clear  that  his 
general  authority  was  subsequently  qualified,  and  that  he  ought  to 
have  paid  only  Captain  Coles's  acceptances  in  full.  At  all  events, 
whatever  the  extent  of  his  authority,  he  ought  not  to  have  paid 
any  bill  of  exchange  at  all  till  he  had  clearly  ascertained  by  whom 
it  was  accepted.  As  to  this  fact  he  took  the  defendant's  word,  and 
so  far  disregarded  the  instructions  of  his  principal.  Stevenson  v. 
Mortimer  (i)  is  quite  in  point;  and  I  think  that  either  the  plaintiff 
or  his  principal  might  have  brought  the  action. 

Erlb,  J. : 

I  am  of  the  same  opinion.  The  plaintiff  paid  this  money  without 
authority  from  his  principal,  through  the  misrepresentation  of  the 
defendant  I  think  that  under  these  circumstances  he  is  clearly 
entitled  to  maintain  an  action  against  the  defendant  for  money 

(1)  2  Oowp.  805. 

B.B. — ^voL.  xcin.  26 
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r. 
Ely, 


Holt  had  and  received.  Even  if  he  had  had  authority,  I  think  either 
might  liave  sued  in  respect  of  the  fraud.  At  all  events,  either 
might  have  sued  had  the  facts  been  such  as  to  have  supiwrted 
trover :  and,  where  the  money  has  been  paid  through  the  tort  of 
the  defendant,  the  action  for  money  had  and  received  has  many  of 
the  incidents  of  an  action  of  trover  (l). 

RuU  discharged. 


1853.  EVERARD  V.  WATSON  (2). 

Apriljb,  ^j  j,^  ^  gj  801—805  ;  S.  C.  22  L.  J.  Q.  B.  222 ;  17  Jur.  762.) 

r  ^'"^O  The  following  notice  of  dishonour  of  a  bill  held  safficient. 

**  We  beg  to  acquaint  you  with  the  non-payment  of  W.  M.'s  aoceptanoe 
to  J.  W.'s  draft  of  29th  December  last,  at  4  months,  oO/.,  amounting,  with 
expenses,  to  50/.  ds.  Id, ;  which  remit  us  in  course  of  post  without  fail,  or 
pay  to  Messrs.  E.** 

The  declaration  stated  that  James  Wright,  on  26th  December, 
1851,  made  his  bill  of  exchange,  directed  to  William  Miles, 
requiring  him  to  pay  to  the  order  of  him,  J.  W.,  the  som  of  501,, 
four  months  after  date ;  that  W.  M.  accepted  the  bill,  and  J.  W. 
then  endorsed  the  same  to  defendant,  who  then  endorsed  it  to 
J.  J.  Lecke,  who  then  endorsed  it  to  Messrs.  Thomas  Firth  &. 
Son,  who  then  endorsed  it  to  plaintiffs  ;  and  the  said  bill  was  duly 
presented  for  payment,  and  was  dishonoured,  whereof  defendant 
had  due  notice,  hni  did  not  pay  the  same.  Count  for  interest. 
Plea  to  first  count:  that  defendant  had  not  due  notice  of  the 
presentment  and  dishonour  of  the  said  bill  of  exchange  as  alleged. 
As  to  the  residue  of  the  declaration :  Nunquam  indebit€Uu8.  Issue 
thereon. 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  sittings  in  last 
Hilary  Term,  it  appeared  that  the  bill  was  duly  presented  for  pay- 
ment in  London,  by  the  London  agents  of  Thomas  Firth  &  Son, 
•who  resided  at  Northwich,  Cheshire.  The  bill  was  dishonoured, 
and  returned  to  Thomas  Firth  &  Son  :  and  they  wrote  to  defendant 
as  follows. 

"  Bank,  Nobthwich,  1st  May,  1862, 
•*  Mr.  Thomas  Watson. 

"  Sir, — We  beg  to  acquaint  you  with  the  non-pajrment  of  William 
[  ♦802  ]       Miles's  acceptance  to  James  Wright's  *draft  of  29th  (8)  December 

(1)  Crompton,  J.  was  absent.  A.  C. 

(2)  See  now  Bills  of  Exchange  Act,  (3)  This  error  was  not  insisted  upon 
1882  (45  &  46  Vict,  c.  61),  s.  49  (5),—      io  the  ar^ment. 
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last,  at  4  months,  SOI.,  amounting,  with  expenses,  to  50/.  5s.  Id, ;     evebard 

which  remit  us  in  course  of  post  without  fail,  or  pay  to  Messrs.      watsok. 

Everards  &  Co.,  Lynn. 

"Youi's,  &c. 

"  Thos.  Firth  &  Son." 

A  verdict  was  taken  for  the  plaintiffs,  for  511.  158.,  leave  being 
reserved  to  move  to  enter  a  verdict  for  the  defendant,  if  the  notice 
of  dishonour  contained  in  the  letter  of  1st  May,  1852,  was  not 
sufficient  in  law  (l). 

Prentice,  in  the  same  Term,  obtained  a  rule  nisi  accordingly. 

Brmnwell  and  Wlieeler  now  showed  cause : 

The  letter  gives  sufficient  information  of  every  thing  that  the 
parties  to  the  bill  ought  to  know.  It  describes  the  bill,  states  non- 
payment, claims  5s.  Id.  as  expenses,  and  demands  payment.  The 
claim  for  expenses  gives  information  of  the  presentment.  Solarte 
v.  Palmer  (2)  will  probably  be  relied  on  for  the  defendant. 

(Lord  Campbell,  Ch.  J. :  It  is  useless  to  disguise  that  that  is  a 
decision  to  be  regretted.) 

Consistently,  however,  with  that  case,  the  notice  here  may  be 
upheld.  Since  the  decision,  several  cases  have  occurred  going 
quite  as  far  as  is  necessary  for  the  present  plaintiflfs.  They  are 
collected  in  note  (A)  p.  216  of  the  6th  edition  of  Byles  *on  Bills.  t  *803  j 
The  only  question  which  can  arise  here  is,  whether  there  is  a 
notice  of  presentment ;  for  it  is  not  disputed  that  the  other 
requisites  of  notice  are  satisfied.  In  Bailey  v.  Porter  (s)  it  was 
held  that  sufficient  notice  was  contained  in  a  letter,  addressed 
to  the  defendant,  which  stated  that  the  **  acceptance  due  that  day 
was  unpaid,  and"  whereby  the  writer  '* requested  his  immediate 
attention  to  it."  At  any  rate,  the  notice  that  5«.  Id.  expenses  have 
been  incurred  shows  presentment.  This  was  held  enough  in 
Grugeon  v.  Smith  {4,),  where  the  letter  stated  that  the  bill  "is 
this  day  returned  with  charges." 

(1)  There  was  evidence  of  a  further  Dom.  Proo.) ;  8,  C.  1  Bing.  K  0.  194  ; 
oorrespondenoe,  from  which  it  was  afiirming  the  judgment  of  Ex.  Oh.  in 
sought  to  show  that  the  defendant  had  Solarte  v.  Palmer,  7  Bing.  5«i0 ;  S.  C, 
full  notice :  but  the  judgment  of  the  1  Or.  &  J.  417. 

CorRT  rested  on  the  letter  of  1st  May.  (3)  69  B.  B.  656  (14  M.  &  W.  44). 

(2)  37  R   B.  34  (2  01.  &  Fin.  93,  (4)  6  Ad.  &  El.  499. 

26—2 
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BvEBABD  Prentice,  contra  : 

WATBoir.  in  Messenger  v.  Southey  (i)  the  notice  contained  the  words  "  is 

not  took  up,  and  4«.  6rf.  expenses :  "  and  there,  though  Grugeofi  v. 
Smith  (2)  and  Hedger  v.  Steavenson  (3)  were  cited,  the  notice  was 
held  insufficient ;  the  Court  considering  that  "  returned  with 
charges  "  pointed  more  directly  to  presentment  than  **  not  took  up." 
Here  the  word  is  '* non-payment,"  which  goes  no  further  than  "not 
took  up."  The  presentment  not  being  expressly  alleged,  the  ques- 
tion is,  whether  it  appears  by  necessary  implication :  and,  as  to 
that,  the  words  of  Lord  Eldok,  on  another  point  of  the  law,  supply 
a  safe  criterion  :  "  necessary  implication  means,  not  natural  neces- 
sity, but  so  strong  a  probability  of  intention,  that  an  intention 
contrary  to  that,  which  is  imputed,"  "  cannot  be  supported  : " 
Wilkinson  v.  Adam  (4).     Here  it  cannot  be  said  that  the  strength 

[  '804  ]  of  the  probability  is  so  great  as  to  make  it  impossible  *to  support 
the  notion  thai  the  writer  of  the  notice  was  not  pointing  to  the  fact 
of  presentment. 

Lord  Campbell,  Ch.  J. : 

The  law  merchant  requires  that,  to  charge  an  indorser  or  drawer, 
there  must  be  notice  given  to  him  that  the  bill  has  been  presented 
and  dishonoured,  and  that  he  is  looked  to  for  payment.  I  think 
such  a  notice  as  that  now  before  us  satisfies  all  those  requisites. 
The  indorser  is  made  acquainted  with  the  non-payment,  and  that 
58,  Id.  expenses  have  been  incurred ;  and  he  is  desired  to  remit 
the  money,  or  pay  it  to  a  party  named.  Is  there  any  human  being, 
possessed  of  common  understanding,  who  will  not  learn  from  this 
the  facts  that  the  bill  has  been  presented,  that  it  has  been  dis* 
honoured,  and  that  the  party  addressed  is  looked  to  for  payment. 
How  could  58.  Id.  expenses  be  incurred,  except  by  noting,  upon  the 
bill  being  presented  and  dishonoured  ?  Then  is  there  any  doubt 
that  the  party  is  held  liable?  He  is  told  to  remit  the  money. 
Now  is  not  that  a  sufficient  notice  which  conveys  to  any  person  of 
reasonable  understanding  the  knowledge  of  the  requisite  facts?  In 
the  case  of  mercantile  instruments  it  is  peculiarly  important  that 
we  should  maintain  the  efficiency  of  words  according  to  the  ordinary 
usage  of  language.  I  confess  my  regret  at  the  decision  of 
Solarte  v.  Palmer  (5) :  it  has  caused  much  confusion.    It  is,  however, 

(1)  1  Man.  &  G.  76.  (4)  12  B.  R,  265  (1  V.  A  B.  422, 

(2)  6  Ad.  &  El.  499.  466). 

(3)  2  M.  &  W.  799.  (5)  37  B.  B.  34  (2  CL  &Pin.  93). 
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a  decision  which  we  cannot  reverse ;  indeed  I  fear  the  House  of     evbeard 
Lords  could  not  do  so.     Bat  I  do  wish  that  it  were  reversed  by      Watson. 
Act  of  Parliament,  so  as  to  relieve  the  commercial  world  from  the 
risk  of  misconceiving  the  law.    Here,  however,  the  words  are  not 
the  same  as  those  in  Solarte  v.  Palmer  (1) :  and,  that  *being  so,  I       [  •^05  ] 
am  not  restrained  from  applying  to  the  question  before  me  such 
understanding  as  I  may  possess:  and  it  appears  manifest  to  me 
that  the  notice  conveys  all  the  requisite  information. 

Erle,  J.  (2) : 

I  think  this  notice  is  abundantly  sufficient.  Many  cases  decided 
since  Solarte  v.  Palmer  (1)  go  as  far  as  we  are  going  now.  We 
cannot  reverse  that  decision ;  but,  subject  to  it,  it  seems  to  me  that 
any  words  are  sufficient  which  plainly  convey  the  information  that 
the  bill  has  been  presented  and  dishonoured,  and  that  the  party 
addressed  is  looked  to  for  payment. 

Rule  discharged  (3). 


BEEKELEY  v.  ELDERKIN  (4).  issa. 

(1  El.  &  BL  805—810 ;  S.  C.  22  L.  J.  Q.  B.  281 ;  17  Jur.  1153.)  April26. 

An  action  does  not  lie  on  a  judgment  in  one  of  the  new  county  courts.  L  806  J 

Count  :  for  that  plainti£f,  on  4th  February,  1862,  in  the  County 
Court  of  Northamptonshire,  holden  at  Oundle,  by  the  judgment  of 
the  said  Court  recovered  against  defendant  a  certain  debt  of 
49/.  8s.  lid.,  as  also  91. 12s.  lOd.  for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  whereof  defendant  was 
convicted,  as  by  the  record  thereof  remaining  in  the  said  Court 
fully  appears;  which  said  judgment  still  remains  in  full  force 
unreversed  and  unsatisfied. 

Demurrer.    Joinder. 

Field,  for  the  defendant :  [  306  ] 

An  action  will  not  lie  on  a  judgment  of  one  of  the  county  courts 
created  by  stat.  9  &  10  Vict.  c.  95.  That  Act  contains  special 
provisions  as  to  the  way  in  which  execution  shall  be  obtained. 

(J)  37  R.  E.  34  (2  CI.  &  Fin.  93).  L.  R.  7  0.  P.  519,  523,  41  L.  J.  C.  P. 

(2)  Wightman,  J.  had  lef  t  the  Court  202;  Bailey  v.  Baiiey  (18S4)  13 
before  the  commencement  of  the  Q.  B.  D.  855,  SAG ;  li,  v.  Essex  County 
argument.  Court  Judge  (1887)  18  Q.  B.  D.  7(H, 

(3)  Crompton,  J.  was  absent.  707,  56  L.  J.  Q.  B.  315.-A.  C. 

(4)  Cited,  Edwards  v.  Combe  (1872) 
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Bkrkklbt  They  are  contained  in  sects.  92  (i),  94  (2),  96  (3),  98  (4),  99  (♦), 
Eldebkih.  100  (4)  and  101  (4).  These  are  inconsistent  with  the  execution 
which  must  issue  if  there  is  a  judgment  of  the  superior  Court. 
The  case  is  within  the  principle,  that,  where  a  new  right  is  created 
with  special  remedies,  those  are  the  only  remedies.  There  is 
another  objection  here  ;  the  count  does  not  show  that  the  cause  of 
action  was  within  the  jurisdiction  of  the  county  court ;  but  that 
should  be  shown  wherever  the  judgment  pleaded  is  of  a  court 
of  limited  jurisdiction  :  Read  v.  Pope  (5),  Williams  v.  Jones  (6), 

Milward,  contra  : 

An  action  lay  on  the  judgment  of  a  county  court  under  the  old 
system :  Williams  v.  Jones  (6).  The  special  provisions  for  enforcing 
the  judgment  of  the  county  court  are  cumulative. 

(Lord  Campbell,  Ch.  J. :  No  :  some  are  restrictive  ;  under 
sect.  (8)  96  the  wearing  apparel  and  tools  of  the  debtor,  to  the  value 
of  51.  f  are  privileged  from  execution ;  and  under  sect.  99  the  period 
of  imprisonment  is  limited  to  forty  days.) 

The  power  of  imprisonment  is  not  in  the  nature  of  an  execution. 
Under  the  first  County  Court  Act,  the  amount  was  limited  to  201. 
(9  &  10  Vict.  c.  95,  s.  58),  for  which  there  was  no  execution  against 
the  person :  but  the  Act  gave  a  power  of  imprisonment  under  the 
fraud  summons  (sect.  99),  which,  by  sect.  108  (7),  is  not  to  operate 
I  •so?  ]  as  satisfaction.  And,  now  *that  the  amount  which  may  be 
recovered  in  the  county  court  is  raised,  by  stat.  13  &  14  Vict, 
c.  61,  s.  1  (8),  to  50L,  it  is  important  that  the  party  recovering  there 
should  have  some  means  of  getting  an  elegit  so  as  to  be  able  to  take 
the  debtor's  lands. 

(Crompton,  J. :  There  is  no  doubt  that  the  case  is  within  the 
general  principle  that  the  judgment  of  a  court  of  competent  juris- 
diction creates  a  duty  to  pay,  on  which  debt  will   lie:  and  the 

(1)  See   now   County    Courts  Act,  (5)  1  Cr.  M.  &  B.  302. 

1888  (51  &  52  Vict.  c.  43),  s.  105.  (6)  67   B.   R.   767   (13    M.    &   W. 

(2)  lb.  8.  146.  628). 

(3)  lb,  8.  147.  (7)  See    now    Debtors    Act,     1809 

(4)  Repealed  by  Insolvent  Debtors  (32  &  33  Vict.  c.  62),  s,  5  (2). 

and    Bankruptcy  Repeal    Act,    1869  (8)  See    now    County  Courts    Act, 

(32  &  33  Vict.  c.  83),  s.  20,  and  Sch. :  1888  (51  &  52  Vict.  c.  43),  ss.  56  et  «v  .• 

see  now  Debtors  Act,  1869  (32  &  33  County  Courts  Act,  1903  (3  Edw.  VIL 

Vict.  c.  62),  8.  5,  and  County  Court  c.  42),  s.  3. 
Rules,  1903,  Oi-d.  XXV.  rr.  25  et  seq. 
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question  is,  whether  there -are  prohibitory  words,  or  words  from     Berkelst 
which  we  can  see  the  intention  of  the  Legislature  sufficiently  to    sldrrkix. 
enable  us  to  say  that  the  remedy  by  action  on  the  judgment  is 
taken  away.) 

The  sections  referred  to  do  not  show  such  an  intention.  They  all 
apply  to  judgments  obtained  in  the  Courts  abolished  by  stat.  9  &  10 
Vict.  c.  95,  as  well  as  to  those  obtained  in  the  county  courts.  It 
would  be  very  strong  to  say  that  by  implication  the  vested  right  of 
action  on  judgments  obtained  before  stat.  9  &  10  Vict,  c  95,  was 
taken  away. 

Field  was  not  called  on  to  reply. 

Lord  Gampbbll,  Ch.  J. : 

I  am  clearly  of  opinion  that  an  action  cannot  be  maintained  on 
the  judgment  of  a  county  court.  Prinid  fcu^ie,  an  action  lies  on  the 
judgment  of  every  court  of  competent  jurisdiction :  but  I  think  it 
quite  clear,  when  we  look  at  the  provisions  of  stat.  9  &  10  Vict. 
c.  95,  that  the  intention  of  the  Legislature  was  to  confine  the 
remedy  on  the  judgments  of  Courts  constituted  under  that  Act  to 
the  remedies  specifically  provided  in  the  Act.  The  policy  of  the 
Act  was  to  give  an  easy  and  cheap  remedy  for  the  recovery  of  small 
debts.  The  intention  of  the  Legislature  will  *be  entirely  defeated  [  *808  ] 
if  the  creditor  is  at  liberty  to  adopt  this  course.  The  Act  provides 
special  remedies  for  enforcing  the  judgment,  both  as  against  the 
property  and  as  against  the  person  of  the  debtor.  As  to  his 
property,  that  is  in  part  protected  from  execution;  for  sect.  96 
excepts  *'  the  wearing  apparel  and  bedding  of  such  person  or  his 
family,  and  the  tools  and  implements  of  his  trade  to  the  value  of  52., 
which  shall  to  that  extent  be  protected  from  such  seizure."  That 
protection  would  be  entirely  lost  if  this  action  were  maintainable ; 
for  on  the  judgment  in  the  superior  Court  a  fi.  fa.  may  issue,  under 
which  the  tools  of  the  trade  of  the  debtor  must  be  taken  and  sold 
by  the  sheriff;  and  so  the  debtor  would  be  deprived  of  the  means 
of  earning  his  bread  reserved  to  him  by  the  County  Court  Act. 
Again,  as  to  the  debtor's  person.  He  can  be  imprisoned,  under  the 
Act,  only  for  forty  days ;  and  then  it  is  not  by  way  of  execution, 
but  as  a  punishment  for  contempt.  But,  if  this  action  lies,  he 
may  be  taken  in  execution,  exactly  as  if  the  creditor  had  sued  in 
the  superior  Court  in  the  first  instance,  without  availing  himself 
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rbg.  "  Reverend  Hibbert  Binney,  appellant, 

BivKKT.  and 

Robert  Fuller  Graham ^  clerk  to  the  Newbury 
Improvement  Commissioners,  respondent. 
*'  Against   a    rate    made  by  the  said  Commissioners,  the  4tb 
November,  1851. 

**  On  hearing  the  appellant  in  person,  and  Mr,  Cripps,  of  counsel 
for  the  respondents :  It  is  ordered  that  this  appeal  be  dismissed : 
the  question  of  costs  being  reserved." 

"  The  Reverend  Hibbert  Binuey,  appellant, 
and 
William  Dredg'e,  John  Alexander,  Edward  WilUam 
Gray  and  John  Kimber,  Esquires,  justices  of 
the  borough    of  Newbury,  and  Robert  Fuller 
Graham^  gentleman,  clerk  to  the  Commis- 
sioners for  the    improvement    of    the    said 
borough,  respondents. 

''  Against  ia  demand  of  certain  sums  rated  upon  him,  under  a 
pretended  assessment,  purporting  to  have  been  made  on  the  4th 
day  of  November  last,  by  three  of  the  said  Commissioners,  and 
demanded  on  the  9th  February  last,  and  subsequently  attempted  to 
be  enforced  by  a  summons  to  appear  before  said  justices,  and 
against  the  order  or  decision  of  the  said  justices  requiring  him  to 
pay  part  of  the  same  in  seven  days  under  pain  of  distress. 

"  On  hearing  the  appellant  in  person,  and  Mr.  Cnpps,  of  counsel 
[  *8i2  ]  Iq^  ii^Q  respondents  :  It  is  ordered  that  this  ^appeal  be  dismissed, 
and  that  the  sum  of  20Z.,  as  costs,  be  paid  by  the  appellant  to  the 
respondent  Bobert  Fuller  Graham." 

**  In  last  Hilary  Term,  a  rule  was  obtained,  on  the  motion  of 
Dr.  Binney,  calling  on  the  prosecutors  to  show  cause  why  all  and 
singular  orders  made  by  the  Becorder  &c.,  at  the  Quarter  Sessions 
holden  14th  April,  1852,  "  upon  the  several  appeals  of  the  Beverend 
Hibbert  Binney,  touching  a  rate  made  by  the  Conunissioners  for 
the  improvement  of  the  town  of  Newbury,  on  the  4th  day  of 
November,  1851,  whereby  the  said  appeals  were  dismissed,  and  the 
sum  of  20Z.,  as  costs,  ordered  to  be  paid  by  the  appellant  to  the 
respondent  B.  F.  Graham,  the  clerk  of  the  said  Commissioners, 
should  not  be  quashed,  and  why  the  said  sum  of  201.  should  not  be 
returned  to  the  Bev.  H.  Binney." 

From    the  aflSdavits,  it  appeared  that  the  Commissioners  for 
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carrying    into  execution   siat.   6  Geo.   IV.  c.   Ixxii.  (i),   *on  4th 
November,   1851,  made  a  rate  under  the  provisions  of  the  Act, 


(I)  Local  and  personal,  public : 
"For  lighting,  watching,  paying, 
cleansing  and  improving  the  streets, 
highways  and  places  within  the 
borough,  town  and  parish  of  New- 
bury, and  the  tithing  or  hamlet  of 
Speenhamland,  in  the  parish  of  Speen, 
in  the  county  of  Berks." 

Sect  1,  and  sections  following,  pro- 
vide for  the  appointment,  qualification, 
swearing  &c.  of  "Commissioners  for 
putting  and  canying  the  several 
powers  and  purposes  of  this  Act  into 
execution." 

Sect.  26  authorizes  the  Commis- 
sioners to  make  rates  on  tenants  and 
occupiers  of  houses,  &c.,  the  moneys 
to  be  paid  to  the  collector  or  collectors, 
or  other  person  or  persons  appointed 
by  the  Commissioners. 

Sect.  28  enacts  that,  if  any  tenant  or 
occupier  shall  neglect  or  refuse  to  pay 
his  proportion  of  the  rates  to  the  said 
collector  or  collectors,  or  other  person 
or  persons,  for  the  space  of  seven  days 
after  demand,  the  same  shall  be  levied 
by  distress  and  sale  of  his,  her  or  their 
goods  and  chattels,  by  warrant  under 
the  hands  and  seals  of  one  or  more 
justice  or  justices,  &c.,  the  defaulter 
having  been  previously  summoned. 

Sect.  113  enacte:  **That  if  any 
person  or  persons  shall  think  himself, 
herself,  or  themselves  aggrieved  by 
any  rate  or  assessment  which  shall  be 
made  or  demanded  in  pursuance  of 
this  Act,"  "or  by  any  other  thing 
done  *in  pursuance  of  this  Act" 
(except  where  the  order  &c.  is  declared 
to  be  final,  or  where  any  particular 
method  of  relief  is  appointed  in  the 
Act),  such  person  may  appeal  to  the 
next  General  Quarter  Sessions,  first 
giving  fourteen  days  notice  to  the 
person  or  persons  appealed  against,  or 
to  the  clerk  to  the  Commissioners,  in 
case  such  appeal  shall  bo  made  against 
any  rate  or  assessment  &c.  made  by 
the  Commissioners,  and  entering  into 
a  recognizance  conditioned  to  try  the 
appeal,  "and  abide  the  order  of  and 
to  pay  such  costs  as  shall  be  awarded 


by  the  justices  at  such  Sessions  or 
adjournment  thereof ;  and  the  justices 
at  such  Sessions,  upon  due  proof  of 
such  notice  having  been  given,  and  of 
such  recognizance  having  been  entered 
into  as  aforesaid,  shall  hear  and  finally 
determine  every  such  appeal  in  a  sum- 
mary way,  and  award  such  costs  to  the 
party  appealing  or  appealed  against  as 
the  said  justices  shall  think  proper :  " 
"and  the  determination  of  the  said 
justices,  in  their  said  General  Quarter 
Sessions  or  adjournment  thereof,  shall 
be  final,  binding,  and  conclusive  to  all 
intents  and  purposes  whatsoever." 

Sect.  116  enacts:  "That  the  said 
Commissioners  respectively  may  sue 
and  be  sued  in  the  name  of  their  clerk 
for  the  time  being,  and  all  actions  and 
suits  which  may  be  necessary  or 
expedient  to  be  brought  for  the 
recovery  of  any  penalty  or  sum  or 
sums  of  money  due  or  payable  by 
virtue  of  this  Act,  or  for  or  in  respect 
of  any  other  matter  or  thing  relating 
to  this  Act,  may  be  brought  in  the 
name  of  the  said  clerk." 

Sect.  122  enact«:  "  That  no  order, 
rate,  or  assessment,  judgment,  or 
other  proceeding  made  touching  or 
concerning  any  of  the  matters  afore- 
said, or  touching  or  concerning  the 
conviction  of  any  offender  or  offenders 
against  this  Act,  shall  be  quashed  or 
vacated  for  want  of  form  only,  or  be 
removed  or  removeable  by  writ  of 
certiorari,  or  any  other  writ  or  process 
whatsoever,  into  any  of  his  Majesty's 
courts  of  recoi-d  at  Westminster,  any 
law,  statute,  or  usage  to  the  contrary 
thereof  in  any  wise  notwithstanding." 

A  provisional  oixier  was  made  by 
the  General  Board  of  Health,  under 
the  Public  Health  Act,  1848  (stat. 
11  &  12  Vict.  c.  63),  s.  10,  ordering 
that,  after  confirmation  of  the  order 
by  Parliament,  the  borough  of  New- 
bury should  constitute  a  district 
within  the  Act,  and  that  the  whole  of 
the  Act,  except  sect.  50,  should  apply 
throughout  the  borough:  that  the 
corporation  should,  by  their  council, 
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Reo.        whereby  Dr.  Binney  was  asseEused  in  the  sum  of  41.  17s.    On  5tb 

BiNMET.      March,   1852,  Dr.  Binney  appeared  *on  summons  before  certain 

[  *8l4  ]       justices  of  the  borough  of  Newbury,  to  show  cause  why  he  refused 

to  pay  2i.  5«.  6d.»  a  part  of  the  said  assessment :  when  the  justices 

ordered  that  he  should  pay  the  same  in  seven  days,  and  that,  in 

default  of  his  so  doing,  a  warrant  of  distress  should  issue.     The  two 

appeals  were,  respectively,  against  the  rate  and  the  order  of  justices. 

The  affidavits  on  which  the  rule  was  obtained  contained  state* 

ments  impugning  the  conduct  of  the  Becorder  when  the  appeals 

were  brought  before  him;    which  statements    were    denied    or 

explained  by  the  affidavits  in  answer.     The  affidavits  also  raised 

some  points  upon  the  merits,  which  became  immaterial.  It  appeared 

that  the  Becorder  refused  to  hear  the  appeal  against  the  rate,  on 

the  ground  that  it  was  brought  too  late ;  and  that  he  heard  the 

appeal  against  the  order  for  payment. 

WiUe8f  for  the  local  board  of  health,  and  R.  B.  MiUer,  for 
Graham^  now  showed  cause : 
Sect.  122  of  stat.  6  Geo.  IV.  c.  Ixxii.,  enacts  that  no  proceeding 
shall  be  quashed  for  form,  and  takes  away  the  ceiiiorari :  this  rule 
therefore  can  be  made  absolute  only  upon  its  being  shown  that 
there  was  want  of  jurisdiction.  Now  the  appeal  against  the  rate  is 
simply  dismissed;  and  no  order  for  costs  is  made  in  that  case: 
therefore,  if  there  be  no  jurisdiction,  nothing  wrong  has  been  done. 
The  suggestion  is  that  the  case  was  not  heard :  and  in  fact  it  is 
[  *816]  shown  that  the  Becorder  did  not  hear  .the  case,  but  dismissed  *it 
for  want  of  jurisdiction.  There  is  therefore  nothing  to  quash  in 
this  order.  As  to  the  appeal  against  the  order  to  pay,  that  was 
heard;  and  costs  were  given  against  the  appellant.  Nothing  is 
suggested  showing  want  of  jurisdiction.  It  is  understood  that  the 
appellant  will  suggest  that  the  order  of  Sessions  directs  the  costs  to 
be  paid  to  the  clerk  to  the  Commissioners^  the  person  appealed 
against,  under  stat.  6  Geo.  lY.  c.  Ixzii.,  s.  113,  whereas  it  ought  to 
have  directed  the  costs  to  be  paid  to  the  clerk  of  the  Court,  under 
stats.  11  &  12  Vict.  c.  43,  s.  27,  12  &  13  Vict.  c.  45,  s.  5. 

be    oonstituted    the    local    board    of  ooDfirmatioii,  be  vested  iu    the  local 

health,  which  board  should,  after  such  board.    This    pi-ovisional    order    wa£ 

confirmation,   be  the    Commissionei-s  confirmed  by  sect.  1 ,  and  the  Schedule 

for  executing  within  the  borough  so  of  the   Public   Health   Supplemental 

much  of  the  local  Act  as  should  not  be  Act,  1852,  (No.  2}  (stat  15  ft  16  Yici. 

[*8U,  n.  ]      repealed :  ^and  that  all  the  effects  of  c.    69),    which    received   the     Boyal 

the  Commissioners  should,  after  such  assent  on  30th  June,  1852. 
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(WioHTMAN,  J. :  Does  that  apply  to  the  dismissal  of  an  appeal  ?  Bkg. 
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BiNXKY. 

Eblb,  J.:  I  thought  that,  in  point  of  form,  where  an  appeal 
against  an  order  is  heard,  the  judgment  for  the  respondent  should 
be  "  order  confirmed ; "  but  that  it  should  be  "  appeal  dismissed/' 
when  the  appeal  is  not  heard.) 

That  must  be  a  mere  question  of  form ;  if  an  order  is  not  quashed,  of 
course  it  stands.  The  language  of  sect.  27  of  stat.  11  &  12  Vict.  c.  43, 
is  "  decided  in  favour  of  the  respondents,**  which  shows  nothing  as 
to  the  form.  It  is  at  least  questionable  whether  stat.  11  &  12  Vict, 
c.  48,  overrides  the  local  Act  in  respect  of  the  party  to  whom  the 
costs  are  to  be  paid :  if  it  does,  still  sect.  122  of  the  local  Act 
applies  :  the  question  is  merely  one  of  form. 

(Lord  Campbell,  Ch.  J.:  It  seems  to  me  exactly  the  sort  of 
objection  which  it  was  intended  to  obviate  by  sect.  122. 

Cbompton,  J. :  Moreover,  I  have  very  great  doubts  whether  the 
order  is  not  strictly  proper.) 

Dr.  Binney^  in  person,  contra  : 

The  language  of  stat.  11  &  12  Vict.  c.  43,  s.  27,  is  imperative, 
"  shall  direct  such  costs  to  be  paid  to  the  clerk  of  the  peace  of  such 
*  Court."  If,  however,  the  Court  consider  that  this  point  does  not  [  *^i<»  ] 
affect  the  jurisdiction,  but  raises  only  a  question  as  to  the  form  of 
the  order,  and  if  sect.  122  of  the  local  Act  precludes  all  exceptions 
not  going  to  the  jurisdiction,  the  argument  can  certainly  not  be 
maintained. 

(Erlb,  J. :  When  I  granted  the  certiorari^  I  understood  that  the 
costs  had  been  given  in  the  case  which  was  not  heard.) 

Per  Curiam  (i): 

Ryie  discharged, 

J\)  Lord  Campbell,  Cb.  J.,  Wightman,  Erlb  and  Crohptok,  JJ. 


414  1858.    Q.  B.     1  EL.  &  BL,  816—817.  rR.B. 

1863.       REG.  V.  The  INHABITANTS  of  ST.  MARY,  WARWICK  ( 1 ) . 

Apra27.  ^^  ^  ^  P^  816—829  ;  S.  C.  22  L.  J.  M.  C.  109;  17  Jur.  551.) 

[  ^'**  ^  A  building  was  let  at  30/.  per  annum  to  C,  by  a  written  agreemeDt, 

stating  that  C.  had  taken  it  '*  from  the  30th  day  of  September,  1850 ;  "  ''the 
tenancy  is  for  one  year,  commencing  on  the  3()th  day  of  September  instant  '* 
(1850).  C.  entered  at  noon  on  30th  September,  1850,  and  quitted  at  4  in 
the  afternoon  of  29th  September,  1851  : 

Held,  that  0.  gained  a  settlement  by  renting  and  occupying  a  tenement 
"for  the  term  of  one  whole  year  at  least,"  within  the  Poor  Belief  (Settle- 
ment) Act,  1831  (1  Will.  IV.  c.  18),  s.  1. 

On  appeal  against  an  order  of  jastices,  whereby  Louisa  Collins 
and  her  five  children  were  removed  from  the  parish  of  St.  Mary, 
Warwick,  in  the  borough  of  Warwick,  to  the  parish  of  Leamington 
Priors,  Warwickshire,  the  Sessions  quashed  the  order,  subject  to 
the  opinion  of  this  Court  on  a  case  which,  so  far  as  regarded  the 
points  decided,  was  as  follows. 

The  respondents  relied  upon  a  settlement  gained  by  George 
Collins,  the  husband  of  the  pauper  Louisa  Collins,  by  renting  and 
occupying  a  tenement  in  the  parish  of  Leamington  Priors ;  and 
that  settlement  was  traversed  by  the  grounds  of  appeal.  In  support 
of  their  case,  the  respondents  proved  that  George  Collins  entered 
[  ^817  ]  upon  *the  occupation  of  the  "  Newbold  Inn,"  at  Leamington,  at 
12  o'clock  on  Monday,  SOth  September,  1850.  At  7  p.m.  on  the 
same  day  the  following  memorandum  of  agreement  was  signed. 

*'  Memorandum.  The  following  are  the  terms  on  which  George 
Collins,  of  Leamington,  coach-proprietor,  has  taken,  from  the  SOth 
day  of  September,  1850,  the  messuage  and  premises  called  the 
*  Newbold  Inn,'  in  Newbold  Street,  Leamington  Prior's,  from 
William  Grifl&n,  of  Warwick,  as  agent  and  solicitor  of  George  Farr, 
Esquire,  the  mortgagee  in  possession  of  the  said  premises. 

"  First :  The  tenancy  is  for  one  year,  commencing  on  the  30th 
day  of  September  instant. 

"  Second :  The  rent  is  30Z.  per  annum,  payable  quarterly,  clear 
of  all  deductions ;  the  first  payment  to  be  made  on  the  26th 
day  of  December  next ;  the  second  and  future  payments  payable 
on  each  succeeding  quarter." 

The  whole  of  the  agreement  was  set  out  in  the  case:  bat  it 
contained  nothing  material  to  the  question,  except  as  above.  It 
was  signed  by  W.  GrifiSn,  and  G.  Collins,  and  was  dated  dOth 
September,  1850, 

Mr.  Genders,  the  former  tenant,  proved  that  his  term  expired 

(1)  Cited,    SideMham    v.     I/of  fund      200,  72  L.  T.  62,  C.  A. 
[1895]  1  Q.  B.  378,  383,  64  L.  J.  U.  B. 
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on  the  previous  day,  namely  the  29th  September,  in  that  year ; 
and  that  he  had  taken  and  commenced  the  occupation  of  another 
hoase  in  Leamington,  several  days  before.  And  that  George 
Collins  went  with  him  to  Mr.  Griffin,  the  agent  of  the  landlord,  on 
the  same  29th  September,  being  Sunday,  for  the  purpose  of  taking 
the  "  Newbold  Inn ; "  but  that  Mr.  Griffin  refused  to  transact 
business  with  them  on  that  day,  as  it  was  Sunday ;  and  no  agree- 
ment was  then  made  between  the  parties.  Genders  continued  to 
occupy  *the  public-house  at  Leamington  until  12  o'clock  on  the 
following  day ;  up  to  which  time  he  supplied  the  customers  on  his 
own  account,  and  received  the  money.  ^  On  the  same  day, 
September  SOtb,  about  12  o'clock  at  noon,  Mr.  Griffin  came  to  the 
"  Newbold  Inn";  and  George  Collins  then  took  complete  posses- 
sion of  the  premises,  and  began  immediately  to  carry  on  the 
business  of  a  publican  therein.  He  and  his  family  continued  to 
occupy  and  reside  in  that  house,  without  intermission,  until  the 
29lh  September,  1861 ;  on  which  day  Wells,  the  incoming  tenant, 
entered  into  possession,  as  hereinafter  mentioned.  Previously  to 
that  day  Collins  had  taken  a  house  for  himself  and  family  in  the 
respondent  parish  ;  and  more  than  a  month  previously  had  entered 
into  the  following  agreement  with  a  person  named  John  Wells. 

*'  Leamington,  28rd  August,  1851. 

"An  agreement  between  George  Collins  and  John  Wells.  I, 
George  Collins,  of  *  the  Newbold  Inn,'  Leamington,  agree  to  give  up 
the  aforesaid  inn  on  the  29th  September,  1851,  with  the  whole  of  the 
brewing  plant,  bar,  fixtures  in  the  bar,  and  the  hall  gas  fittings,  &c. 

"  P.  S.     If  either  goes  from  this  agreement,  to  forfeit  lOf. 

**  Signed  this  23rd  day  of  August,  1851.  Witness  the  +  mark 
of  Gbobge  Collins  and  John  Wells." 

Wells  afterwards  applied  to  the  landlord  to  accept  him  as  tenant 
of  the  "  Newbold  Inn : "  and  the  landlord  agreed  to  do  so,  and 
sanctioned  his  taking  possession  under  the  terms  of  the  last 
mentioned  agreement.  On  the  26th  September,  some  portion  of 
the  furniture  and  effects  of  Collins  were  sold  by  auction  at  the 
"Newbold  Inn:"  and  on  the  29th  a  valuation  was  made  of  the 
fixtures  and  fittings  between  Collins  and  Wells.  In  the  course  of 
*that  29th  September,  Wells  came  in.  He  first  came  to  the  house 
about  10  o'clock  in  the  morning  of  the  29th ;  but,  in  consequence 
of  the  absence  of  one  Trepess,  who  was  to  make  the  valuation  and 
was  to  have  been  in  attendance  at  10  o'clock,  Collins  continued  to 
occupy  the  premises,  and  to  carry  on  his  trade  there  until  about 
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4  o'clock  in  the  afternoon ;  when  Wells  paid  to  him  the  money  dae 
apon  a  valaation  of  the  fixtures.  Immediately  after  that  payment, 
Mrs.  Collins  and  her  family  left ;  and  Collins  surrendered  complete 
possession  of  the  premises  to  Wells,  who  then  began  to  carry  on 
the  trade  there  on  his  own  account,  his  furniture  having  been 
already  removed  there.  Collins  left  the  house  altogether  on  the 
following  morning,  having  paid  Wells  six  pence  for  his  bed  on  the 
night  of  the  29th. 

It  was  proved  that  Collins  had  paid  the  landlord,  in  respect  of 
his  occupation  of  the  *'  Newbold  Inn,"  the  entire  rent  agreed  upon 
for  one  whole  year :  but  it  was  contended  by  the  appellants,  upon 
the  facts  above  stated,  that  he  had  not  actually  occupied  for  one 
whole  year  at  the  least  within  the  meaning  of  the  stat.  1  Will.  lY. 
c.  18,  s.  1.  On  behalf  of  the  respondents,  it  was  contended  that 
there  was  sufficient  proof  of  occupation:  that  he  was  entitled  to 
occupy,  and  in  fact  had  occupied,  for  a  year  within  the  meaning 
and  intention  of  the  statute.  That,  at  all  events,  it  was  proved 
that  Collins  had  actually  occupied  the  premises  in  question  during 
a  considerable  part  both  of  the  first  and  of  the  last  day  of  the  year, 
as  well  as  during  all  the  intervening  period ;  and  that  the  law  in 
such  case  would  not  take  notice  of  the  fractional  part  of  a  day, 
during  which,  by  arrangement  between  incoming  and  outgoing 
tenant,  for  mutual  convenience,  the  occupation  might  be  changed. 

The  Recorder  decided  that,  under  the  above  circumstances,  the 
period  of  occupation  by  Collins  was  short  of  a  year,  and  was  conse- 
quently insufficient  to  confer  a  settlement  upon  him:  and  upon 
that  ground  he  quashed  the  order  of  removal,  subject  to  the  opinion 
of  this  Court  upon  the  propriety  of  that  decision. 

A  further  question  was  raised  by  the  appellants  as  to  the 
sufficiency  of  the  evidence  given  by  the  respondents  to  prove  the 
payment  of  poor  rates  by  Collins. 

It  was  proved  by  the  respondents  that  Collins  had  been  assessed 
in  respect  of  the  ''  Newbold  Inn  "  to  all  the  poor  rates  of  the  parish 
of  Leamington  Priors  made  during  the  year  of  his  occupation ;  and 
that  he  had  paid  the  same  rates  to  one  James  Manning,  since  dead, 
who  was  a  clerk  in  the  service  of  Richard  Croydon,  the  collector  of 
rates  duly  appointed  for  the  parish  of  Leamington  Priors.  Richard 
Croydon  was  called  as  a  witness :  and  he  stated  that  the  deceased, 
James  Manning,  was  his  clerk,  and  employed  by  him  in  the  collec- 
tion of  the  rates :  and  that  the  receipts  for  rates  produced  were 
signed  by  Manning ;  and  that  Manning,  so  far  as  the  witness  knew, 
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had  paid  over  to  him  (Croydon)  whatever  money  he  had  received. 
The  receipts  in  qaestion  had  been  given  by  Manning  to  the  pauper 
Louisa  Collins,  on  the  payment  of  the  rates,  and  were  produced  by 
her  on  the  trial  of  the  appeal.  Notice  had  been  given  to  the 
appellants  to  produce  the  rate  receipt  check  books  for  1860  and 
1851,  belonging  to  the  parish;  but  the  appellants  refused  to 
produce  them.     The  receipts  were  in  the  following  form. 

"  No.  1,905.  Parish  of  Leaminoton  Pbiobs. 

"  Received,  the  11th  day  of  August,  1851,  of  Mr.  G.  Collins,  in 
respect  of  the'poor  rate  for  the  above  *parish,  made  the  26th  day 
of^March,  1851,  on  34Z.  assessment,  at  seven  pence  halfpenny  in 
the  pound,  1/.  1.  3. 

"J.  Manning, 

"  for  R.  Croydon, 
"  Arrears :  "  Collector. 

"  Total  £1:1:  8." 
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These  receipts  were  tendered  in  evidence  on  behalf  of  the 
respondents :  but  the' counsel  for  the  appellants  objected  that  they 
were  inadmissible,  on  the  ground  that  Manning's  signature  would 
not  bind  the  parish.  The  Recorder,  however,  received  them  in 
evidence. 

At  the  close  of  the  respondents'  case,  the  counsel  for  the  appellants 
again  objected  thatjproof  of  payment  of  the  rates  to  Manning  was 
insufficient  to  bind  the  parish  of  Leamington :,' and  ^that,  conse- 
quently, the  requirement  of  stat.  4  &  5  Will.  IV.  c.  76,  s.  66,^was 
not  complied  with,  and  no  settlement  gained.  The  Recorder 
overruled  the  objection,  subject  to  the  opinion  of  this  Court. 

The  questions  for  the  opinion  of  this  Court  are : 

1.  Whether  the  Recorder  was  right  in  holding  that  the  occupation 
of  ^Collins  was  insufficient  to  confer  a  settlement. 

2.  Whether  the  payment  of  thejpoor  rates  by  Collins  to  Manning 
was  a  sufficient  payment  to  satisfy  stat.  4  &  6  Will.  IV.  c.  76, 
8.  66. 

If  the  Court  should  be  of  opinion  that  the  decision  of  the  Recorder 
was  erroneous  as  to  the  sufficiency  of  the  occupation  and  right  as 
to  the  payment  of  rates,  then  the  order  of  Sessions  is  to  be  quashed, 
and  the  original  order  of  removal  confirmed.  But,  if  the  Court 
should  be  of  opinion,  either  that  the  decision  of  the  Recorder  was 
right  as  to  the  sufficiency  of  the  occupation,  or  that  *it  was  wrong 
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as  to  the  payment  of  rates,  then  the  order  of  Sessions  is  to  be 
confirmed. 

Flood  and  A.  R.  Adams,  in  snpport  of  the  order  of  Sessions  : 

First :  there  was  not  a  year's  occupation,  so  as  to  satisfy  stat. 
1  Will.  IV.  c.  18, 8.  1.  The  words  there  are  "  actually  occupied  " 
''  for  the  term  of  one  whole  year  at  the  least."  The  words  "  at  the 
least "  were  used  for  the  purpose  of  precluding  doubt :  and  a  strict 
interpretation  has  been  put  upon  this  Act:  Rex  v.  St.  Nicholas, 
Rochester  (i),  Rex  v.  BerksweU  (2),  Rex  v.  Banbury  (a).  Here  Collins 
commenced  occupation  at  noon  on  SOth  September,  1850,  and 
ceased  to  occupy  at  4  in  the  afternoon  of  29th  September,  1851 ; 
there  has  therefore  been  an  occupation  for  only  868  days,  and  two 
portions  of  days,  one  portion  before  and  the  other  after  the  868  days. 
Numerous  authorities  on  the  computation  of  time  are  collected  in 
Woolrych's  Treatise  of  Legal  Time  (4) :  the  leading  case  is  Piigh  v. 
Duke  of  Leeds  (5),  in  which  it  was  held  that,  in  transactions  between 
parties,  ambiguous  expressions  as  to  time  shall  be  so  interpreted  as 
best  to  effectuate  the  intention  of  the  parties.  Here,  however,  it  is 
not  incumbent  on  the  appellants  to  define  what  a  year  is :  probably 
the  safest  definition  would  be  that  it  is  865  or  866  complete  days 
according  as  the  year  is  intercalary  or  not  (6). 

(Lord  Campbell,  Ch.  J. :  Is  it  to  be  a  solar  year  ?) 

A  calendar  year  is  meant,  which  must  exceed  or  fall  short  of  a  solar 
year.  But  it  is  enough  for  the  appellants  that  *a  year  cannot 
consist  of  less  than  865  days. 

(Erlb,  J. :  Bracton,  fol.  859  b  (lib.  v.  c.  18,  s.  2),  says :  "  Annorum 
alius  Solaris  alius  lunaris,  alius  artificialis,  alius  naturalis,  alius 
usualis."  "  Usualis  annus  qui  dicitur  annus  minor,  stat  ex  trecentis 
sexaginta  et  quinque  diebus."  In  Rex  v.  Stvyer  (7)  the  year  in  a 
corporation  charter  was  interpreted  to  mean  a  mayoralty,  though 
less  than  a  year. 

(Lord  Campbell,  Ch.  J. :  When  is  a  man  of  age  ?) 

It  has  been  said  that  this  is  at  the  commencement  of  the  dav 


(1)  5  B.  &  Ad.  219. 

(2)  6  Ad.  &  El.  282. 

(3)  I  Ad.  &  El  136. 

(4)  See  sects,  iv.,  v.,  p.  117,  adfinem. 


(o)  2  Cowp.  714. 

(6)  See  stat.  21  Hen.  m. ;  Wool- 
rych,  p.  37. 

(7)  10  B.  &  C.  486. 
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preeeding  the  twenty-first  aDniversary  of  his  birthday  (i).  But  the 
question  here  tarns  on  the  particular  words  of  the  statute :  there 
is  no  general  rule :  Lester  v.  Oarland  (2). 

(Lord  Campbell,  Ch.  J. :  There  may  be  much  nicety  in  applying 
the  words  "  until,"  "  from,"  and  so  on :  but,  here,  what  diflSculty 
is  there  in  saying  that  a  fraction  of  a  day  shall  be  considered  as  a 
whole  day  ?) 

In  a  case  where  an  Act  of  Parliament  required  that ''  seven  days' 
notice  at  least "  should  be  given  of  an  appeal  to  Sessions,  Wioht- 
MAK,  J.  held  that  a  notice  given  on  Slst  December  for  the  Sessions 
commencing  on  7th  January  was  too  late,  the  words  "  at  least " 
excluding  both  the  day  of  service  and  the  day  on  which  the  Sessions 
commenced :  Reg.  v.  Justices  of  Middlesex  (3).  In  Blunt  y.  Heslop  (4) 
it  was  held  that,  in  construing  stat.  2  Geo.  II.  c.  23,  s.  28,  which 
directs  that  no  attorney  shall  commence  an  action  for  fees  "  until 
the  expiration  of  one  month  or  more  after  "  he  has  delivered  his 
bill,  the  month  is  to  be  reckoned  exclusively  both  of  the  day  of 
delivering  the  bill  and  the  day  of  bringing  the  action. 

(WiGHTMAN,  J. :  Would  a  demise  from  the  *noon  of  the  SOth 
September  to  the  noon  of  the  29th  September  following  be  a  demise 
for  a  year?) 

It  would  not,  at  any  rate  under  stat.  1  Will.  IV.  c.  18.  Otherwise, 
865  legal  years  would  elapse  in  the  course  of  864  actual  years. 
Did  both  Genders  and  Collins,  in  construction  of  law,  occupy  for 
the  whole  of  80th  September,  1850  ?  The  holding  of  Genders 
did  not  terminate  nor  that  of  Collins  commence  till  the  one 
gave  up  to  the  other  with  the  landlord's  consent :  Rex  v.  Stow 
Bardolph  (6). 

(Eble,  J. :  In  Rex  v.  Skiplam  (6)  it  was  held  that  a  hiring  on 
the  day  after  Martinmas  till  Martinmas  was  a  hiring  for  a  year ; 
and  BuLLBR,  J.  said  that,  if  the  service  "  only  include  part  of  the 
day,  as  there  is  no  fraction  of  a  day,  the  service  would  be 
complete." 

(LoBB  Campbell,  Ch.  J. :  The  settlement  requires  a  renting  for  a 


(1)  See  Anonymous  case,  1  Salk. 

(2)  10  B.  B.  68  (15  Ves.  248). 

(3)  3  DowL  &  L.  109. 


44.  (4)  47  B.  B.  664  (8  Ad.  &  El.  677). 

(5)  1  B.  &  Ad.  219. 

(6)  1  T.  B.  490. 
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y^ar  (i)  and  payment  of  lOL  of  that  rent :  when  would  a  demise  for 
a  year,  made  on  80th  September,  expire  ?) 

At  the  end  of  29th  September  following :  Higham  v.  CoU  (2) :  but 
the  occupation  must  be  for  the  same  year  as  the  hiring:  Rex  v. 
Banbuiy  (8).  The  tenancy  here,  according  to  the  habendum^  is  to 
commence  on  80th  September,  1850:  but,  as  the  first  quarter's 
rent  is  reserved  payable  on  26th  December,  1851,  and  the  next 
payments  are  to  be  on  each  succeeding  quarter  (not  three  months), 
the  term  cannot  commence  on  80th  September;  for  that  will  be 
the  day  of  payment  of  the  last  quarter's  rent :  now,  if  it  were 
included  in  the  first  quarter,  it  would  be  excluded  from  the  last ; 
so  that  the  first  quarter  would  consist  of  a  day  more  than  a  quarter, 
and  the  last  rent  would  be  ^payable  after  the  term  was  expired : 
effect  was  given  to  this  consideration  in  Ackland  v.  Lutley  (4).  The 
reddendum  must  controul  the  habendum. 

(WiOHTMAN,  J. :  How  do  you  reconcile  that  with  the  case  of  a 
forehand  rent  ?) 

That  may  be  reserved :  but  a  rent  payable  after  the  expiration  of  a 
term  is  unintelligible.  Lord  Dbnman,  Gh.  J.,  in  Ackland  v. 
Lutley  (4),  says  that  the  whole  anniversary  of  the  day  from  which  a 
term  is  granted  is  included  in  the  term:  on  any  construction  of 
this  demise  there  was  no  occupation  by  the  lessee  for  the  whole  of 
such  anniversary.  In  some  instances,  the  computation  begins  the 
instant  an  act  is  done  from  which  the  time  is  to  be  reckoned,  as  in 
the  case  of  a  life  insurance:  Anonymous  (5)  case  in  Lord  Raymond. 
The  rent  here  was  at  any  rate  not  due  till  the  end  of  29th 
September,  1851,  supposing  that  to  be  the  last  day  of  the  term : 
Duppa  V.  Mayo  (6). 

(LoBD  Gampbbll,  Gh.  J. :  In  some  sense  that  is  so  ;  but  it  may  be 
demanded  at  sunset.) 

Then  as  to  the  receipts  signed  by  the  deceased  clerk  of  the  collector. 

(LoBD  Gampbell,  Gh.  J. :  Have  you  any  chance  of  success  on  that 
point?  I  was  counsel  in  a  case  of  Doe  d.  PatteshaU  v.  Turford(7), 
which  seems  to  be  conclusive  against  you.) 


(1)  Stat.  6  Geo.  IV.  c.  67,  s.  2. 

(2)  20  Vin.  Abr.  266.     Time   (A), 
pi.  1. 

(3)  1  Ad.  &  El.  136. 

(4)  48  B.  B.  729,  740  (9  Ad.  &  El. 


879,  894). 

(5)  1  Ld.  Bay.  480. 

(6)  1  Saund.  282. 

(7)  37  B.  B.  581  (3  B.  *  Ad,  890). 
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The  question  is,  whether  this  be  not  a  delegation  of  a  delegation : 
the  collector  mast  have  been  appointed  by  order  of  the  Poor  Law 
Commissioners. 

(WiGHTMAN,  J.:  Is  not  this  evidence,  especially  when  coupled 
with  that  of  Croydon,  from  which  a  jury  might  infer  a  receipt  by 
Croydon  himself  ?) 

If  the  Court  take  a  decided  view  on  this  point,  it  will  not  be  pressed. 

(The  CouBT  intimated  that  they  had  no  doubt.) 

Isaac  Spoonei\  contra  : 

The  question  is  now  confined  to  the  first  point.  It  was  said  in 
Dyer  (i)  that  a  quarter  of  a  year  consists  of  91  days,  half  a  year  of 
182,  but  the  year  of  865  days,  and  that  to  the  six  hours  over  the 
law  pays  no  regard.  Where  an  indenture  of  lease,  habendum  "  for 
three  years  from  henceforth,"  was  "  delivered  at  four  o'clock  in  the 
afternoon  of  the  said  20th  day  of  June,  it  was  resolved,  that  this 
lease  should  end  the  19th  day  of  June  in  the  third  year,  for  the  law 
in  this  computation  doth  reject  all  fractions  and  divisions  of  a  day 
for  the  uncertainty,  which  is  always  the  mother  of  confusion  and 
contention  " :  Clayton's  case  (2) :  and  the  same  principle  is  laid 
down  in  Henning  v.  Brabason  (3).  Lester  v.  Garland  (4)  is  an 
authority  for  the  respondents;  though  it  is  true  that  each  case 
must  be  governed  by  its  own  particular  circumstances.  As  far  as 
any  general  rule  can  be  collected,  it  seems  to  be  this :  that  portions 
of  a  day  will  be  reckoned  as  whole  days  unless  where  injustice  will 
result  from  doing  so.  The  cases  of  hiring  and  service  are  also  in 
favour  of  the  respondents :  one  of  them  has  been  mentioned  from 
the  Bench  :  they  are  collected  in  1  Nol.  P.  L.  858  (4th  ed.).  It  is 
said,  on  the  other  side,  that  the  words  of  stat.  1  Will.  lY.  c.  18,  are 
peculiarly  stringent:  but  those  of  the  Hiring  and  Service  Act, 
8  &  9  Will.  III.  c.  80,  s.  4  (5),  are  equally  so  :  "  Shall  continue  and 
abide  in  the  same  service  during  the  space  of  one  whole  year.*' 
Statutes  establishing  a  settlement  are  construed  liberally  in  favour 
of  the  settlement:  Rex  v.  Fifehead  Magdalen  (e)^  Rex  v.  Ellis- 
field  (7) ;  in  both  of  which  cases  the  Court  refused  to  make  *a 
fraction  of  a  day.    (He  was  then  stopped  by  the  Court.) 


(1)  3  Dyer,  345,  a,  pi.  (5). 

(2)  5  Ck>.  Hep.  1  a. 

(3)  Bridgm.  1,  8. 

(4)  10  B.  fi.  68  (15  Yes.  248). 


(5)  fiepealed  by  S.  L.  E.  Act,  1867. 

(6)  BuiT.  8.0.116. 

(7)  Cald.  4. 
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LoBD  Campbell,  Ch.  J. : 

I  am  glad  that  we  have  decided  cases,  on  an  Act  of  Parliament 
similar  to  that  before  us,  in  favour  of  the  only  view  which  is  con- 
sistent with  common  sense.  Any  one,  talking  of  these  facts  in 
ordinary  language,  would  say  that  the  pauper  occupied  for  a  year. 
I  would  abstain  from  so  holding,  if  any  recognised  rule  or  direct 
decision  militated  against  it:  but  really  law  and  sense  concur. 
The  general  rule  is  that  the  law  does  not  regard  fractions  of  a  day. 
Well  then,  here  is  an  occupation  which  begins  on  the  30th  of 
September  and  continues  through  a  part  of  the  29th  of  September 
following :  there  are  therefore  865  days  of  occupation,  which  make 
a  legal  year.  Then  is  the  case  within  any  of  the  exceptions  in 
which  it  has  been  held  that  the  fraction  of  a  day  may  be  regarded  ? 
I  think  not.  You  must  indeed  regard  the  fraction  in  cases  where 
you  have  to  determine  the  rights  of  contending  parties,  each  insist- 
ing on  their  portion  of  the  time  :  but  this  is  not  such  a  case.  Then 
we  have  an  Act  of  Parliament  tn  pari  mateiid,  and  in  words  almost 
identical.  I  know  no  practical  difference  between  the  words  of 
stat.  8  &  9  Will.  III.  c.  80,  s.  4  (1), ''  shall  continue  and  abide  in  the 
same  service  during  the  space  of  one  whole  year,"  and  those  of 
stat.  1  Will.  IV.  c.  18,  s.  1,  "  actually  occupied  "  "  for  the  term  of 
one  whole  year  at  the  least."  Now  under  stat.  8  &  9  Will.  III. 
c.  80,  s.  4,  it  has  been  often  held,  and  very  properly,  that  a  hiring 
on  one  day  to  the  day  next  before  the  anniversary  of  that  day,  and 
a  service  for  that  time,  are  a  hiring  and  a  service  for  a  *year, 
although,  during  a  fraction  of  the  first  and  last  days,  there  is  no 
actual  service.  Apply  that  to  the  renting  and  occupying  of  a 
tenement.  Here,  by  the  very  form  of  the  instrument,  the  hiring  is 
for  one  year  commencing  on  80th  September.  Was  there  then  an 
occupation  for  that  year  ?  The  occupation  began  on  the  80th  of 
September  and  ended  on  the  29th  of  September  ;  so  that,  including 
those  two  days,  there  were  866  days,  making  up  a  whole  year.  It 
seems  to  me,  therefore,  that  there  was  a  renting  for  a  year  and  an 
occupation  for  that  year ;  and  that  a  settlement  was  acquired. 

Wiohtman,  J. : 

I  am  of  the- same  opinion.     There  is  nothing  to  take  this  case 

out  of  the  general  rule,  unless  the  words  "  one  whole  year  at  the 

least,"  in  stat.  1  Will.  IV.  c.  18,  s.  1,  have  that  effect.    But  that 

phrase  does  not  mean  more  than  the  phrase  "  one  whole  year/* 

(1)  Repealed  by  S.  L.  E.  Act,  1867. 
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which  we  find  in  stat.  8  &  9  Will.  HI.  c.  80,  b.  4  (i) ;  and,  as  to  the 
last  mentioned  statute,  it  has  been  expressly  decided  that  a  fraction 
of  a  day  is  not  to  be  regarded  in  computing  the  year  of  hiring  and 
service.  Really  the  language  of  the  two  statutes  is  practically 
identical ;  and  the  construction  of  the  one  determines  that  of  the  other. 
Eblb,  J. : 

I  also  am  clearly  of  the  same  opinion.  The  rule,  that  the  law 
does  not  regard  fractions  of  a  day,  is  applicable  to  this  case. 
Collins  occupied  for  866  days,  two  of  the  days  being  only  portions 
of  days ;  the  common  rule  therefore  applies.  The  cases  of  hiring 
and  service  are  precisely  in  point ;  the  statutes  are  in  pan  mateiid  ; 
and  the  same  principle  is  applicable  to  each. 

Cbompton,  J. : 

The  only  question  is  whether  the  portion  of  a  day  is,  for  the 
purposes  of  this  computation,  to  be  reckoned  a  whole  day.  It 
appears  that  this  is  the  rule  in  cases  of  hiring  and  service,  and 
in  reckoning  the  period  of  a  demise.  That  being  so,  the  present 
case  is  clear. 

Order  of  Sessiom  qtuished. 
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EEG.  V.  DENDY  and  Another. 

(I  El.  &  Bl.  829-^:56;  8.  C.  22  L.  J.  QL  B.  247  ;  17  Jur.  970.) 

Mandamtis  to  lord  and  steward  of  a  manor.  The  writ  suggested  that  the 
manor  contained  copyholds  descendible  to  heirs  as  of  the  hereditary  right ; 
that  T.,  the  maternal  uncle  of  P.,  was  admitted  to  a  copyhold  to  hold  to 
him  and  his  heirs,  according  to  the  custom,  and  died  seised  thereof  and 
intestate ;  that  the  copyhold  descended  to  P.,  as  heiress,  at  law  and  accord- 
ing to  the  custom,  of  T. ;  and  that  P.,  having  become  entitled  to  an  estate 
of  inheritance  therein  from  T.'s  death,  had  demanded  admittance,  which 
was  refused ;  and  the  writ  commanded  the  defendants  to  admit. 

Betum :  that  the  copyhold  did  not  descend  to  P.,  as  heiress,  at  law  and 
according  to  the  custom,  of  T. ;  that  P.  is  a  stranger  in  blood  to  T. ;  and  is 
not  and  never  was  entitled  to  the  estates  and  hereditaments. 

Pleas:  I.  That  the  copyhold  did  descend  to  P.,  as  heiress,  at  law  and 
according  to  the  custom,  of  T. ;  2.  That  P.  was  not  nor  is  a  stranger  in 
blood  to  T. ;  3.  That  P.  was,  on  the  death  of  T.,  entitled  to  the  estates  and 
hereditaments :  all  concluding  to  the  country. 

On  demurrer  to  the  2nd  plea,  held :  That  the  plea  was  bad ;  for  that  it 
must  be  taken  by  itself,  and,  so  taken,  was  no  answer  to  the  return, 
inasmuch  as,  if  it  were  found  for  the  prosecutrix,  it  would  not  support  a 
peremptory  mandamus  {2), 

MAXDAMU8  to  Arthur  Hyde  Dendy,  Esq.,  lord  of  the  manor  of 

Charlton  in  Middlesex,  and  Samuel  Frederick  Dendy,  gentleman, 

(1)  Bepealed  by  S.  L.  R  Act,  1867.  (2)  See  now  0.  O.  E.  1886,  r.  136,  and 

B.  8.  0.  1883,  Ord.  XIX.  r.  13.— A.  0. 


1868. 
ApHl27. 

[829] 
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Beg.  heiress  of  S.  Tall :  if  she  is  not,  she  must  fail ;  if  she  is,  she  is 
Dendy.  entitled  to  a  peremptory  mandamus.  The  suggestion  in  the  mandaftms 
certainly  is  that  S.  Tall  is  the  maternal  uncle  of  E.  H.  Payne :  but 
that  is  not  a  material  suggestion,  and  could  not  be  traversed: 
neither  is  the  allegation  in  the  return  that  E.  H.  Payne  is  a  stranger 
in  blood  to  S.  Tull  the  material  part  of  the  return. 

Ogle,  contra : 

The  defendants  having  put  on  the  record  an  allegation  that 
E.  H.  Payne  is  a  stranger  in  blood  to  S.  Tull,  the  prosecutrix  could 
not  safely  leave  this  untra versed:  that  would  have  been  tantamount 
to  an  admission  that  she  was  not  heiress-at-law ;  and  thus  the 
[  *833  ]  prosecutrix,  though  she  succeeded  on  the  other  issues,  *would  not 
have  been  entitled  to  judgment.  In  Gowlishaw  v.  Cheslipi{\\  where 
a  defendant  in  trespass  justified  under  a  right  of  way  alleged  to 
have  been  granted  by  G.  who  was  seised  in  fee  of  the  locus  in  quo^ 
and  the  plaintiff  traversed  only  the  grant,  it  was  held  that  G.'s 
seisin  in  fee  was  admitted  on  the  record. 

(Gbompton,  J. :  The  seisure  of  G.  was  there  a  necessary  step  in 
the  deduction  of  the  right :  if  the  rest  of  the  plea  had  been  true, 
but  G.  had  not  been  seised  in  fee,  the  defendant  must  have  faDed. 
In  Cooke  v.  Blake  (2)  Cotvlishaw  v.  Cheslyn  (i)  was,  after  considera- 
tion, Bupportpd,  on  the  ground  that  the  seisin  was  there  material 
and  traversable.  Here,  as  soon  as  it  is  shown  that  E.  H.  Payne  is 
heiress-at-law  to  S.  Tull,  the  case  for  the  prosecution  is  established  : 
what  more  would  be  decided  by  the  issue  on  this  plea  ?) 

The  defendants  have  chosen  to  show  in  what  way  the  prosecutrix 
was  not  heir :  that  entitled  the  prosecutrix  to  traverse  that  par- 
ticular mode  of  denying  the  heirship :  Ooram  v.  Sweeting  (a),  where 
Tatem  v.  Perient  (4)  and  Sir  Francis  Leke's  case  (5)  are  cited ;  notes 
(21)  and  (22)  to  Ooram  v.  Sweeting  (3).  It  does  not  lie  in  the 
mouth  of  the  defendants  to  say  that  their  own  defence  is  imma- 
terial :  Reynolds  v.  Blackburn  (6).  How  could  it  be  safely  left 
untraversed  ? 

(Grompton,  J. :  You  admit  nothing  by  not  traversing  that  which, 
as  being  immaterial,  is  not  traversable :  Bennion  v.  Davison  (7).) 

(1)  1  Or.  &  J.  48.  (4)  Yelv.  193. 

(2)  1  Ex.  2V0.  (5)  3  Dyer,  365  a. 

(3)  2  Wms.  Saund.  205,  206.  See  (6)  7  Ad.  &  El.  161. 
Lush  V.  Russell,  0  Ex.  203.                             (7)  3  M.  &  W.  179. 
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**  A  ^party  may,  in  general,  traverse  a  material  allegation  of  title        Bbg. 

or  estate,  to  the  extent  to  which  it  is  alleged,  though  it  need  not  dindy. 

have  been  alleged  to  that  extent ;  and  such  traverse  will  not  be  [  '834  ] 
considered  as  too  large :  *'  Stephen  on  Pleading,  282  (5th  ed.). 

T.  Jones^  in  reply  : 

The  argument  on  the  other  side,  if  correct,  would  show  that  the 
prosecutrix  can  compel  the  defendants  to  prove  more  than  is 
necessary  for  their  defence.  A  plea  is  bad  which  will  not  decide 
the  case,  whichever  way  the  issue  upon  it  is  found.  What  will  be 
decided  if  the  jury  find  that  the  prosecutrix  was  not  a  stranger  in 
blood  ?  It  is  admitted,  so  far  as  this  plea  is  concerned,  that  the 
land  did  not  descend  to  the  prosecutrix  as  heiress.  Smith  v. 
LoveU  (1)  illustrates  the  argument  that  the  traverse  is  here  too 
large. 

LoBD  Campbell,  Ch.  J.  : 

As  I  have  been  unavoidably  absent  during  a  part  of  the  argument, 
I  do  not  propose  to  pronounce  any  opinion. 

Eblb,  J.(2): 

The  plea  evades  the  material  part  of  the  return,  which  is  the 
denial  that  the  land  descended  to  E.  H.  Payne  as  heiress  of  S.  Tull. 
And,  besides,  the  return  states  that  she  is  not  and  never  was 
entitled  to  the  estates.  I  think  the  substance  of  the  return  is  that 
she  was  not  heiress.  The  first  plea  does  allege  that  the  land  did 
descend  to  her  as  heiress  :  and  it  might  perhaps  be  justifiable  also  to 
traverse  the  allegation  that  she  was  not  entitled:  but  to  plead, 
besides,  that  hhe  was  not  a  stranger  in  blood,  is  to  put  an  immaterial 
•traverse  on  the  record.  The  demurrer  therefore  is  right ;  and  the  [  *836  ] 
defendants  must  have  judgment. 

Cbompton,  J. : 

I  am  of  the  same  opinion.  We  are  to  consider  the  plea,  which 
is  demurred  to,  by  itself.  The  real  question  is,  whether  E.  H.  Payne 
is  heiress  to  S.  Tull.  The  assertion  that  she  is  not  a  stranger  in 
blood  leaves  that  undetermined.  What  judgment  could  we  give  for 
the  prosecutrix  if  she  succeeded  on  this  point?  We  can  direct  a 
peremptory  mandamus  only  on  the  ground  that  she  is  heiress :  a 
peremptory  viandamus  upon  a  finding  on  this  issue  could  not  be 
supported.     But  then  it  is  urged  that  to  leave  the  allegation  in  the 

(1)  10  C.  B.  a  (-2)  Wightman,  J.  had  left  the  Court. 
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Rbq.  return  untraversed  would  be  to  admit  that  she  was  a  stranger  in 
Drndt.  blood.  That  is  not  so :  in  fact  the  argument  amounts  to  saying 
that  the  allegation  can  be  traversed  because  it  is  traversable ;  for, 
unless  it  be  material,  it  cannot  be  traversed,  and  is  not  admitted 
by  being  left  untraversed.  It  is  also  argued  that,  where  too  special 
an  allegation  is  put  on  the  record,  that  may  be  traversed  in  terms. 
That  is  not  true  as  to  any  idle  stuff  which  may  be  pleaded.  It  is 
quite  true  that,  if  you  assert  a  material  fact  to  exist  in  one  particular 
mode  only,  that  particular  mode  may  be  traversed :  for  instance, 
if  an  estate  is  pleaded  only  as  an  estate  in  fee  and  nothing  is  proved 
but  an  estate  for  life,  the  plea  fails :  but  that  is  because  a  necessary 
fact  is  alleged  in  one  way  only ;  and,  unless  it  exists  in  that  way, 
it  is  not  shown  to  exist  at  all.  But  that  principle  is  quite  inapplic- 
able here,  where  the  return  denies  that  the  land  descended  to  the 
prosecutrix  as  heiress. 

[  •836  ]  Lord  Campbell,  Ch.  J.  added  that,  so  far  as  he  could  *form  an 

opinion  from  what  he  had  heard,  he  entirely  concurred  in  what  had 
been  said  by  the  rest  of  the  Goubt 

Judgment  for  Hie  defendants. 


1863.  EEG.  V.  CORBETT  and  Another  (1). 

Apra27.  (1  EL  &  Bl.  836—856 ;  S.  0.  22  L.  J.  a  B.  335 ;  17  Jur.  1024.) 

[  836  ]  By  the  custom  of  the  manor  of  T.,  containing  copyholds  of  inheritanoe, 

when  a  copyholder  in  fee  devises  lauds  to  such  uses  as  J.  S.  shall  appoiut, 
and  dies,  and  his  death  is  presented,  the  lord,  after  three  proclamatious, 
may  seize,  until  admission  of  the  customary  heir  or  some  other  person 
seeking  admittance :  and  the  heir  or  such  other  person  may  be  admitted, 
to  hold  for  the  intents  and  purposes  declared  by  the  will,  and  under  and 
subject  to  the  powers  contained  in  the  will:  and  the  heir  or  person  so 
admitted  pays  the  same  fine  as  upon  an  admittance  to  a  fee  simple  :  and, 
when,  after  such  admission,  J.  S.  apppints,  and  the  instrument  of  appoint- 
ment is  enrolled,  the  appointee  is  admitted,  whether  or  not  there  has  been 
any  other  admittance  before  enrulment : 

Held  that,  although  the  person  admitted  before  execution  of  the  power 
be  himself  the  heir,  and  the  power  be  afterwards  executed  in  his  faTour,  be 
must,  after  the  execution  of  the  power,  be  admitted  again,  and  pay  a  fine, 
before  he  can  surrender  the  estate. 

For  that,  immediately  on  the  execution  of  the  power,  the  effect  of  tbe 
first  admittance  expires,  and  there  is  a  vacancy  on  the  roll. 

Mandamus  to  Thomas  George  Corbett,  Esq.,  lord  of  the  manor 

of  Thorpe  Hail  in  Suffolk,  and  to  George  Moor,  gentleman,  his 

steward  of  the  said  manor.     The  writ  suggested  that  the  manor  is, 

and  from  time  whereof  &c.  hath  been,  an  ancient  manor,  within  which 

(1)  Dist  HaU  V.  Bromley  (1887),  35  Oh.  D.  642,  660,  66  L.  J.  Ob.  722.— A,  C. 
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there  are  various  copyhold  tenements,  parcel  of  the  manor,  granted  Rbo. 
by  and  held  of  the  lord  or  lady  of  the  manor  according  to  the  corb'rtt. 
custom  of  the  manor,  and  demised  and  demisable  by  copy  of  court 
roll  by  the  lord,  or  lady,  or  steward,  according  to  the  custom  of  the 
manor,  at  the  will  of  the  lord  or  lady,  according  to  the  custom  &c. 
That,  during  all  the  time  aforesaid,  by  the  custom  &c.,  copyhold 
hereditaments  and  premises,  held  of  the  lord  or  lady  according  to 
the  custom  &c.,  have  been,  and  might,  and  may  be,  surrendered 
out  of  Court  before  the  steward  of  the  manor :  and  in  which  manor, 
during  all  the  time  aforesaid,  the  lord,  or  lady,  and  the  ^steward,  [  *SS7  ] 
for  the  time  being,  have  accepted  and  enrolled,  and  of  right  ought 
to  accept  and  enrol,  all  surrenders,  and  all  deeds  of  bargain  and 
sale  of  any  of  the  said  copyhold  hereditaments  and  premises  duly 
tendered  to  the  steward  for  acceptance  and  enrolment,  according  to 
the  custom  of  the  said  manor.  That  William  Bow,  now  deceased, 
was,  in  his  lifetime  and  at  the  time  of  his  death,  seised  to  him  and 
his  heirs  of  certain  copyhold  messuages,  lands,  tenements  and 
hereditaments,  parcel  of  the  manor,  to  which  he  had  been  duly 
admitted  tenant,  and  had  paid  all  fines  and  rents,  and  performed 
all  services  which  of  right,  and  according  to  the  custom  &c.,  ought 
to  be  paid  and  performed  to  the  lord  in  respect  of  the  said  heredita- 
ments and  premises.  That  the  said  W.  Bow,  in  his  lifetime,  duly 
signed  and  published  his  last  will  and  testament  in  writing,  bearing 
date  8rd  December,  1840,  and  thereby  gave  and  devised,  and,  by 
virtue  and  in  exercise  and  execution  of  every  power  and  authority 
in  anywise  enabling  him  in  that  behalf,  appointed,  all  and  every 
his  freehold  messuages,  lands,  tenements  and  hereditaments,  situate 
and  being  in  the  several  parishes  of  &c.  or  elsewhere  in  Suffolk, 
unto  and  to  the  use  of  Benjamin  Gall,  George  Gall  and  George 
Bow,  their  heirs  and  assigns,  to  hold  the  same,  with  the  appur- 
tenances, unto  them,  their  heirs  and  assigns,  for  ever,  upon  trust 
that  they,  his  said  executors,  and  the  survivors  and  survivor  of 
them,  and  the  heirs  and  assigns  of  such  survivor,  did,  as  soon  as 
conveniently  might  be  after  his  decease  (or  at  the  time  thereinafter 
mentioned),  make  sale  of  all  and  every  his  freehold  messuages, 
lands,  tenements  and  hereditaments,  either  by  public  auction  or 
private  contract,  to  such  person  or  persons  as  should  be  desirous 
of  becoming  the  purchaser  or  purchasers  *thereof,  and  for  the  best  [  ♦838  ] 
price  &c.,  and  did  and  should  convey  the  same  to  the  purchaser  or 
purchasers  thereof,  or  as  he,  she  or  tbey  should  direct  or  appoint. 
And  the  said  testator,  W.  Bow,  did  thereby  authorize  and  empower, 
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Ben.        order  and  direct,  his  said  executors,  and  the  survivors  or  survivor 

t*. 

Ck>BBitTT.      of  them,  and  the  executors  and  administrators  of  such  survivor,  in 
like  manner  to  make  sale  and  dispose  of  all  and  every  his  copyhold 
messuages,  lands,  tenements,  hereditaments  and  premises,  situate 
and  being  in  &c.,  in  the  said  county,  and  to  convey  the  same,  with 
their  appurtenances,   by  bargain  and  sale  to  the  purchaser  or 
purchasers  thereof,  or  as  he  she  or  they  should  direct  or  appoint 
(receipts  of  the  executors  to  be  discharges ;  and  other  provisions 
not  material  to  the  present  case).    And  the  testator,  W.  Row, 
thereby  further  declared  that,  if  his  son  George  Row  should  be 
desirous  of  purchasing  all  or  any  part  of  his  said  freehold  and 
copyhold    messuages,    lands,    tenements  and    hereditaments,    by 
valuation  to  be  made  in  the  usual  and  customary  way,  it  should  be 
lawful  for  him  so  to  do,  notwithstanding  his  being  thereby  appointed 
one  of  the  executors  of  the  said  will :  but  his  said   executors,  the 
said  B.  Gall  and  G.  Gall,  and  the  survivor  of  them,  his  executors 
&c.,  were  thereby  fully  authorized  and  empowered,  ordered  and 
directed,  to  convey,  release,  bargain  and  sell,  or  otherwise  assure, 
all  and  every  such  part  or  parts  of  his  said  freehold  and  copyhold 
messuages,  lands,  tenements  and  hereditaments  to  his  said  son 
G.  Row,  his  heirs  or  assigns,  or  as  he  or  they  should  direct  or 
appoint.     That  the  said  W.  Row  died  seised  of  the  said  copyhold 
hereditaments  and  premises,  on  8rd  April,  1845,  without  having 
altered  or  revoked  his  said  will,  so  far  as  it  relates  to  the  said  copy- 
[  •839  ]       hold    hereditaments    *and  premises.     That,   upon   the  death  of 
W.  Row,  his  said  son,  the  said  G.  Row  in  the  said  will  named,  was, 
at  a  Court  holden   for  the  said  manor  of  Thorpe  Hall  on   the 
16th  April,  1846,  duly  admitted,  according  to  the  custom  &c.,  to  the 
said  copyhold  hereditaments  and  premises  of  which  W.  Row  died 
seised  as  aforesaid,  to  hold  the  same  to  the  said  G.  Row,  for  the 
intents  and  purposes  declared  thereof  by  the  said  will  of  the  said 
W.  Row,  and  with,  under  and  subject  to  the  powers,  provisions, 
directions  and  declarations  in  the  said  will  contained,  of  and  con- 
cerning the  same,  according  to  the  custom  and  at  the  will  of  Ihe 
lord  of  the  manor ;  and  G.  Row,  at  the  time,  or  soon  after  his  said 
admittance,  paid  to  George  Moor,  being  the  steward  of  the  manor, 
and  acting  as  such  for  and  on  behalf  of  T.  G.  Corbett,  the  lord  of 
the  manor,  the  sum  of  90^,  as  a  full  fine,  that  is  to  say  a  fine  to 
the  same  amount  as  if  the  said  G.  Row  had  been  admitted  to  an 
estate    in   fee    simple   to   the   said    copyhold    hereditaments   and 
premises;  and  also  the  further  sum  of  SI.  8s.,  for  the  steward's 
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fees,  costs  and  charges  upon   such  admission.     That  Benjamin         Rko. 
Gall,  George  Gall  and  George  Row,  in  pursuance  of  the  authority,     corbott. 
power  and  direction  in  the  said  will  of  W.  Row  in  that  behalf  con- 
tained, did,  on  25th  April,  1851,  cause  certain  parts  of  the  copyhold 
hereditaments  and  premises,  parcel  of  the  said  manor,  of  which 
W.  Row  died  so  seised,   and  to  which  the  said  G.  Row  was  so 
admitted  as  aforesaid,  that  is  to  say,  a  messuage  &g.,  to  be  put  up 
to  sale  by  public  auction,  but  no  adequate  or  sufficient  sum  was  bid 
or  offered  for  the  said  part  of  the  said  copyhold  messuages,  heredita- 
ments and  premises,  and  the  same  were  therefore  bought  in.     That 
6.  Row,  being  desirous  to  *become  the  purchaser  of  the  said  part  of       [  '^^^  ] 
the  said  copyhold  hereditaments  and  premises,  so  put  up  to  sale  as 
aforesaid,  and  to  hold  the  same  to  his  own  use,  and  the  said  B.  Gall 
and  G.  Gall  being  willing  to  sell  to  the  said  G.  Row  the  same  part  of 
the  said  copyhold  hereditaments  and  premises,  did,  in  accordance 
with  the  provisions  and  powers  in  the  will,  cause  the  same  to  be  valued 
at  the  sum  of  320L ;  and  George  Row  agreed  with  B.  Gall  and 
G.  Gall  to  purchase,  who  agreed  with  the  said  G.  Row  to  sell  to  him, 
the  said  part  of  the  said  copyhold  hereditaments  and  premises  which 
had  been  so  put  up  to  sale  as  aforesaid,  at  that  sum.    And  there- 
upon, by  indenture  bearing  date   10th  April,   1852,   and   made 
between  B.  Gall  and  G.  Gall  of  the  one  part,  and  G.  Row  of  the 
other  part,  they,  the  said  B.  Gall  and  G.  Gall,  in  pursuance  of  the 
said  agreement,  and  for  effectuating  the  said  sale,  and  in  considera- 
tion of  the  said  sum  of  8201.  to  them  paid  by  G.  Row,  pursuant  to, 
and  by  force  and  virtue  and  in  exercise  and  execution  of  the  power 
or  authority  given  or  reserved  to  or  vested  in  them  in  and  by  the 
will,  and  of  every  other  power  and  authority  in  anywise  enabling 
them  in  that  behalf,  did  bargain  and  sell,  remise,  release  and  for 
ever  quit  claim  unto  G.  Row,  his  heirs  and  assigns,  the  said  part  of 
the  said  copyhold  hereditaments  and  premises  which  had  been  so 
put  up  to  sale  as  aforesaid,  to  have  and  to  hold  the  same,  with  the 
appurtenances,  unto  and  to  the  use  of  G.  Row,  his  heirs  and  assigns, 
for  ever,  at  the  will  of  the  lord  of  the  manor,  by  copy  of  Court 
roily  according  to  the  custom  of  the  manor,  and  by  and  under  the 
rents,  suits  and  services  therefore  due  and  of  right  accustomed, 
freed  and  discharged  of  and  from  the  trusts  of  the  said  will :  which 
deed  of  bargain  and  sale  *was  afterwards  duly  tendered  to,  and       [  *B4i  ] 
accepted  and  received  by,  George  Moor,  being  the  steward  of  the 
manor,    for    enrolment,    and    was    afterwards    duly  enrolled   by 
G.  Moor,  being  such  steward,  according  to  the  custom  &c.     That 
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rbo.  6.  Bow,  being  afterwards'  desirous,  for^certain  consideratioiiB^in 
CoRBvrr.  ^^^^  behalf,  of  surrendering  out  of  Court  the  said  part  of  the 
said  copyhold  hereditaments  and  premises  in  the  said  indenture  of 
bargain  and  sale  mentioned,  and  thereby  bargained  &c.  unto  G.  Bow, 
out  of  his,  the  said  G.  Bow's,  hands  into  the  hands  of  the  lord  of  the 
said  manor,  by  the  hands  and  acceptance  of  G.  Moor,  the  said 
steward,  by  the  rod,  and  according  to  the  custom  &c.,  to  the  only 
use  and  behoof  of  B.  Gall  and  G.  Gall,  their  heirs  and  assigns  for 
ever,  subject  to  a  certain  proviso,  and  upon  condition  nevertheless 
that,  if  G.  Bow,  his  heirs,  executors,  administrators  and  assigns, 
should  pay  to  B.  Gall  and  G.  Gall,  their  executors,  administrators 
or  assigns,  the  sum  of  270L,  with  interest,  at  certain  times,  such 
surrender  should  be  void ;  and  G.  Bow  being  also  desirous  of  having 
such  surrender  enrolled  by  G.  Moor,  as  such  steward,  according  to 
the  custom  &c. ;  he,  the  said  G.  Bow,  on  the  24th  April  now  last 
past,  and  again  on  the  4th  day  of  May  now  last  past,  did  cause 
application  to  be  made  on  his  behalf  to  G.  Moor,  so  being  such 
steward  &c.,  to  take  and  accept  from  G.  Bow,  out  of  Court, 
according  to  the  custom  &c.,  and  to  enrol  according  to  the  custom 
&c.,  a  surrender  of  the  said  part  of  the  said  copyhold  hereditaments 
and  premises  in  the  said  deed  of  bargain  and  sale  mentioned, 
and  thereby  bargain  &c.  unto  George  B.,  in  the  words  and  upon  the 
terms  and  conditions  following. 
[  *842  ]  <*  The  manor  of  Thorpe  Hall.    Be  it  remembered  that  *on  the 

day  of  A.D.  1852,  George  Bow,  of"  4c.,  "a  copy- 

hold tenant  of  the  said  manor,  came  before  me,  George  Moor, 
gentleman,  steward  of  the  said  manor  and  of  the  Courts  thereof, 
and  did,  in  consideration  of  the  sum  of  270Z.  of  lawful"  &c.,  ''to 
him  in  hand  well  and  truly  paid  by  Benjamin  Gall,  of"  &c.,  ''and 
George  Gall,  of"  &c.,  "at  or  immediately  before  the  passing  of  this 
surrender,  the  receipt]  whereof "  &c.  [(acknowledgment  by  G.  Bow), 
"out  of  Court  surrender  out  of  his  hands  into  the  hands  of  the  lord 
of  the  said  manor,  by  the  hands  and  acceptance  of  me  the  said 
steward,  by  the  rod,  according* to  the  custom  of  the  said  manor,  all 
that  messuage"  &c.  ("to  which  said  hereditaments  and  premises 
the  said  George  Bow  was  duly  admitted  tenant,  for  the  intents  and 
purposes  declared  thereof  by  the  will  of  William  Bow,  late  of"  &c., 
"deceased,  out  of  Court,  before  the  steward,  on  the  16th  day  of 
April,  1846 ;  and  which  said  hereditaments  and  premises  have,  bj 
an  indenture  bearing  date  the  10th  day  of  April  last,  been  duly 
bargained  and  sold  by  the  said  Benjamin  Gall  and  George  Gall,  in 
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exercise  and  execution  of  the  power  or  authority  to  them  reserved  Beo. 
or  given  in  and  by  the  said  will  of  the  said  William  Bow,  deceased,  coRBnr. 
to  the  said  George  Bow,  his  heirs  and  assigns  for  ever,  freed  and 
discharged  from  the  trusts  of  the  said  will),  and  the  reversion  and 
reversions,  remainder  and  remainders,  yearly  and  other  rents* 
issues  and  profits  thereof,  and  all  the  estate,  right,  title,  interest, 
use,  inheritance,  property,  possession,  benefit,  claim  and  demand 
whatsoever,  both  at  law  and  in  equity,  or  otherwise  howsoever,  of 
him  the  said  George  Bow,  of,  in,  to  or  out  of  the  said  hereditaments 
and  premises,  and  every  part  and  parcel  thereof,  to  the  only  use 
and  behoof  of  the  said  Benjamin  *Gall  and  George  Gall,  their  heirs  [  *818  ] 
and  assigns,  for  ever :  provided  always,  and  upon  condition  never- 
theless, that,  if  the  said  George  Bow,  his  heirs,  executors,  adminis- 
trators or  assigns,  do  and  shall  well  and  truly  pay  "  &c.  (proviso  for 
avoiding  the  surrender,  on  payment  of  27(M.,  with  interest).  "  Taken, 
the  day  and  year  first  above  written,  by  me,  the  said 

steward.    Beceived,  before  the  passing  of  this  surrender,  (receipt 
of  the  2701.  from  B.  G.  and  G.  G.,  by  G.  B.). 

That  G.  Moor,  being  steward,  had  refused  to  accept  and  receive 
the  surrender.  The  writ  then  commanded  T.  G.  Gorbett  and 
G.  Moor,  or  one  of  them,  to  ''accept  and  receive  from  the  said 
G.  Bow,  out  of  Court  and  to  enrol  according  to  the  custom "  &c., 
"a  surrender  of  the  said  part  of  the  copyhold  hereditaments  and 
premises  mentioned  in  the  said  deed  of  bargain  and  sale,  and 
thereby  bargained  "  &c.  unto ''  the  said  G.  Bow,  subject  to  the  proviso 
and  upon  the  condition  before  mentioned:"  or  to  show  cause  &c. 

Betorn.  **  That,  according  to  the  custom  of  the  said  manor  of 
Thorpe  Hall,  whenever  a  power  is  given,  by  the  last  will  and 
testament  of  any  copyhold  or  customary  tenant  of  the  said  manor, 
to  bis  executor  or  executors,  or  to  any  other  person  or  persons  in 
such  will  in  that  behalf  named,  to  sell  and  convey  all,  or  any  part, 
of  any  lands  or  hereditaments,  copyhold  of  the  said  manor,  of  which 
he  or  she  may  happen  to  die  seised,  to  any  purchaser  or  purchasers 
thereof,  then,  and  in  such  case,  it  is  usual  and  customary  for  the  lord 
or  lady  of  the  said  manor  for  the  time  being,  and  according  to  the 
costom  thereof  (after  the  death  of  such  testator,  and  after  a  present- 
ment has  been  duly  made  by  the  homage  of  the  *8aid  manor  at  a  [  *844  ] 
customary  Court  duly  holden  in  and  for  the  said  manor  of  such  the 
death  of  such  testator  as  aforesaid,  and  after  a  proclamation  for  the 
next  customary  heir  or  heirs  of  such  testator,  or  for  any  other 
person  or  persons  claiming  or  seeking  to  be  admitted  to  such  lands 
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Rbg.  or  hereditamentfiy  copyhold  of  the  said  manor,  to  came  in  and  claim 
GoRBKTT.  ib^  same,  and  to  be  admitted  thereto,  has  been  duly  and  according 
to  the  custom  of  the  said  manor  made  at  such  last  mentioned 
customary  Court,  and  also  at  each  of  the  two  next  succeeding  cus- 
tomary Courts  duly  holden  in  and  for  the  said  manor),  to  enter  into 
such  lands  or  hereditaments,  copyhold  of  the  said  manor,  and  to 
seize  the  same,  and  the  rents  and  profits  thereof,  into  his  or  her 
own  hands,  until  such  next  customary  heir  or  heirs  of  such  testator, 
or  some  other  person  or  persons  claiming  or  seeking  to  be  admitted 
to  such  lands  or  hereditaments,  copyhold  of  the  said  manor,  shall 
claim  to  be  admitted  thereto,  unless  such  next  customary  heir  or 
heirs  of  such  testator,  or  some  other  person  or  persons,  claiming  or 
seeking  to  be  admitted  to  such  lands  or  hereditaments,  copyhold  of 
the  said  manor,  should,  after  the  death  of  such  testator,  and  either 
before  such  third  proclamation  as  aforesaid,  or  at  and  during  the 
customary  Court  in  which  such  third  proclamation  should  so 
happen  to  be  made  as  aforesaid,  claim  to  be  admitted  as  tenant 
or  tenants  to  the  lord  or  lady  of  the  said  manor,  of  and  in  such 
lands  or  hereditaments,  copyhold  of  the  said  manor,  and  according 
to  the  custom  thereof.  And  further  that,  whenever  any  such  power 
as  aforesaid  is  so  given  by  any  such  last  will  and  testament  of  any 
such  copyhold  or  customary  tenant  of  the  said  manor  as  afore- 
said,  and  such  next  customary  heir  or  heirs  of  such  testator  as 
[  *846  ]  ^aforesaid,  or  such  other  person  or  persons  so  claiming  or  seeking 
to  be  admitted  to  such  lands  or  hereditaments,  copyhold  of  the  said 
manor  as  aforesaid,  should,  after  the  death  of  such  testator  as 
aforesaid,  and  either  before  or  after  such  due  presentment  of  his 
or  her  death  as  aforesaid,  and  before  any  execution  of  such  power 
by  such  executor  or  executors,  or  such  other  person  or  persons,  so 
in  such  will  in  that  behalf  named  as  aforesaid,  claim  to  be  admitted 
as  tenant  or  tenants  to  the  lord  or  lady  for  the  time  being  of  the 
said  manor,  o(  and  in  such  lands  or  hereditaments,  copyhold  of  the 
said  manor,  and  according  to  the  custom  thereof,  then,  and  in  such 
case,  it  is  usual  and  customary  in  the  said  manor  for  the  lord  or 
lady  thereof,  for  the  time  being,  to  admit  such  next  customary  heir 
or  heirs  of  such  testator  as  aforesaid,  or  some  or  one  of  them, 
or  such  other  person  or  persons,  or  some  or  one  of  them,  so  claiming 
or  seeking  to  be  admitted  as  last  aforesaid,  as  tenant  or  tenants  to 
the  lord  or  lady  of  the  said  manor  for  the  time  being  of  and  in  sueh 
lands  or  hereditaments,  copyhold  of  the  said  manor,  and  according 
to  the  custom  thereof,  to  hold  the  same  for  the  intents  and  purposes 
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declared  thereof  by  sach  will,  and  with,  under  and  subject  to  the        Rbg. 
powers,  provisoes,  directions  and  declarations  in  such  will  contained     corbbtt. 
of  and  concerning  the  same.    And,  further,  that,  upon  and  after 
such  admission  as  last  aforesaid,  it  is  usual  and  customary  in  the 
said  manor  for  the  lord  or  lady  thereof  for  the  time  being,  and  such 
lord  or  lady  thereof  is  thereupon  and  thereafter  fully  entitled, 
according  to  the  custom  of  the  said  manor,  to  demand  and  have, 
of  and  from  such  next  customary  heir  or  heirs  of  such  testator  as 
aforesaid,  or  of  and  from  such  other  person  or  persons  so  admitted 
*as  last  aforesaid,  a  full  fine,  according  to  the  custom  of  the  said       [  *846  ] 
manor,  that  is  to  say,  a  fine  to  the  same  amount,  as  if  such  next 
customary  heir  or  heirs  of  such  testator,  or  such  other  person 
or  persons  so  admitted  as  last  aforesaid,  had  been  so  admitted  to 
an  estate  in  fee  simple  of  and  in  such  lands  or  hereditaments,  copy- 
hold of  the  said  manor.    And,  further,  that,  upon  and  after  such 
admission  as  last  aforesaid,  it  is  also  usual  and  customary  in  the 
said  manor  for  the  steward  thereof,  for  the  time  being,  and  such 
steward  is  fuUy  entitled,  according  to  the  custom  of  the  said 
manor,  to  demand  and  have,  of  and  from  such  next  customary  heir 
or  heirs  of  such  testator  as  aforesaid,  or  of  and  from  such  other  person 
or  persons  so  admitted  as  last  aforesaid,  the  same  steward's  fees, 
costs  and  charges  as  he,  the  said  steward,  would  have  been  entitled 
to  if  such  next  customary  heir  or  heirs  of  such  testator  as  aforesaid, 
or  such  other  person  or  persons  so  admitted  as  last  aforesaid,  had 
been  admitted  to  an  estate  in  fee  simple  of  and  in  such  lands  and 
hereditaments,  copyhold  of  the  said  manor.    And,  further,  that, 
whenever,  after  such  executor  or  executors,  or  such  other  person  or 
persons  so  in  such  will  in  that  behalf  named  as  aforesaid,  in 
exercise  and  execution  of  such  power  so  entrusted  to  him,  her 
or  them,  by  and  under  such  will  as  aforesaid,  and  according  to  the 
custom  of  the  said  manor,  shall  have  duly  appointed  such  lands  or 
hereditaments,  copyhold  of  the  said  manor,  or  any  part  thereof, 
either  by  any  deed  of  bargain  and  sale,  or  otherwise,  according 
to  the  custom  of  the  said  manor,  to  any  purchaser  or  purchasers 
thereof,  and  such  purchaser  or  purchasers  thereof  shall  have  duly 
tendered  such  deed  of  bargain  and  sale,  or  other  customary  con- 
veyance, to  the  steward,  *for  the  time  being,  of  the  said  manor,  for      [  ^847  ] 
enrolment,  and  the  same  shall  have  been  accordingly  duly  entered 
apon  the  Court  rolls  of  the  said  manor  by  such  steward,  and 
according  to  the  custom  of  the  said  manor,  then,  and  in  such  case, 
and  according  to  the  custom  of  the  said  manor,  such  purchaser  or 
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Bkg.  purchasers  is,  or  are,  upon  such  enrolment  as  last  aforesaid, 
CoRBKTT.  thereby  become  fully  entitled  to  be  admitted  tenant  or  tenants  to 
such  lord  or  lady  of  the  said  manor,  for  the  time  being,  of  and 
in  such  lands  or  hereditaments,  copyhold  of  the  said  manor,  and 
according  to  the  custom  thereof,  whether,  before  such  enrolment  of 
such  deed  of  bargain  and  sale,  or  other  customary  conveyance,  as 
aforesaid,  any  such  customary  heir  or  heirs  of  such  testator  as 
aforesaid,  or  any  such  other  person  or  persons  as  last  aforesaid, 
shall  or  shall  not  have  been  admitted  to  such  lands  or  heredita- 
ments, copyhold  of  the  said  manor,  before  and  in  default  of  any 
execution  of  such  power  as  aforesaid.  And,  further,  that,  according 
to  the  custom  of  the  said  manor,  all  lands  or  hereditaments,  copy- 
hold of  the  said  manor,  are  holden  of  the  lord  or  lady  of  the  said 
manor,  by  the  respective  tenants  thereof,  and  according  to  the 
custom  thereof,  by  and  under  the  gavelkind  tenure." 

That,  at  the  time  of  the  death  of  W.  Bow,  he,  W.  Bow,  left  three 
sons  lawfully  begotten,  him  surviving,  and  no  more ;  that  is  to  say, 
one  William  Bow,  and  the  said  6.  Bow  in  the  writ  named,  and 
Frederick  Bow :  which  said  three  sons,  at  the  time  of  the  death  of 
such  testator  as  aforesaid,  were  and  still  are,  according  to  the 
custom  of  the  said  manor,  and  according  to  the  customary  tenure 
of  gavelkind  aforesaid,  the  next  customary  heirs  of  the  said  testator, 
[  *848  ]  the  said  W.  Bow,  of  and  in  *the  said  lands  and  hereditaments, 
copyhold  of  the  same  manor,  of  which  the  testator  W.  Bow  so  died 
seised,  as  in  the  writ  mentioned.  That,  at  the  time  of  the 
admission  of  G.  Bow,  as  in  the  writ  mentioned,  no  sale  had  there- 
tofore been  effected  in  pursuance  and  execution  of  the  said  powers 
in  the  said  will  of  the  testator  W.  Bow  contained,  of  all  or  any 
portion  of  the  said  hereditaments  and  premises,  copyhold  of  the 
manor,  of  which  W.  Bow  so  died  seised  as  in  the  writ  mentioned. 
That  G.  Bow,  at  the  time  such  his  said  admittance,  so  paid  to 
G.  Moor,  then  being  steward  of  the  manor,  the  said  sum  of  90L,  as 
a  full  fine,  and  the  said  further  sum  of  81.  8«.,  for  the  fees  costs  and 
charges  of  G.  Moor,  as  in  the  writ  mentioned,  according  to  the  said 
custom  of  the  said  manor  in  that  behalf  hereinbefore  mentioned. 
That,  since  the  execution  of  the  said  power  in  the  said  will  of 
W.  Bow  contained,  as  in  the  writ  mentioned,  and  since  the  date  of 
the  said  deed  of  bargain  and  sale  to  the  said  G.  Bow  in  the  writ 
also  mentioned,  G.  Bow  has  not,  at  any  time,  either  in  person 
or  by  attorney  or  otherwise,  claimed  to  be  admitted  tenant  to 
G.  Corbett,  the  lord  of  the  manor,  of  and  in  the  said  copyhold 
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hereditaments  and  premises  so  appointed,  and  so  bargained  and        Rko. 
sold  to  him  by  B.  Gall  and  6.  Gall  as  in  the  writ  mentioned  ;  nor     cohbbtt. 
has  G.  Bow,  at  any  time  since  the  execution  of  the  power  in  the 
said  will  of  W.  Bow  contained,  as  in  the  writ  mentioned,  or  since 
the  date  of  the  said  deed  of  bargain  and  sale,  or  at  any  other  time 
whatsoever,  paid,  or  offered  or  tendered  to  pay,  to  G.  Gorbett,  lord 
of  the  manor,  or  to  any  one  else  whomsoever,  for  and  on  his  behalf 
or  otherwise,  any  sum  or  sums  of  money  whatsoever,  as  and  by  way 
of  a  fine,  or  otherwise,  for  and  in  respect  of  the  estate  and  interest 
which,  under  and  by  *virtue  of  the  said  power,  and  of  the  said  deed       [  *849  ] 
of  bargain  and  sale,  in  the  writ  respectively  mentioned,  was  and  is 
so  purported  to  be  transferred  and  conveyed  to  G.  Bow,  as  in  the 
writ  in  that  behalf  mentioned.    Wherefore,   and  for  the  causes 
aforesaid,  defendants  refused  to  accept  the  surrender. 
General  demurrer.    Joinder. 

H.  MUlSy  for  the  prosecutor : 

George  Bow,  having  been  admitted  tenant,  and  having  paid  the 
full  fine  which  is  payable  in  respect  of  an  admittance  to  an  estate 
in  fee  simple,  is  entitled  to  make  the  surrender  without  further 
admittance. 

(Lord  Campbell,  Gh.  J. :  The  amount  of  the  fine  cannot  affect 
the  character  of  the  admittance.) 

It  does  not.  But,  the  admittance  being  complete,  what  more  can 
be  done?    He  is  tenant  already. 

(Erle,  J. :  He  is  entitled  to  a  third  only  :  how  happens  he  to  be 
admitted  as  if  he  were  entitled  to  the  whole  ?) 

The  custom,  as  set  out  in  the  return  and  admitted  by  the  demurrer, 
is  that,  where  there  has  been  such  a  devise  as  this,  any  one  may  be 
admitted  upon  the  devisor's  death,  though  without  title. 

(Eble,  J. :  He  is  admitted  only  subject  to  the  power  of  sale  ;  it 
ifl  an  interim  admittance.  Suppose  the  power  executed  in  favour 
of  a  third  person,  must  not  the  appointee  be  admitted  before  he 
can  mortgage  ?) 

The  argument  on  the  other  side  is,  that  the  admittance  of  George 
Bow,  which  has  already  taken  place,  has  no  more  effect,  as  far  as 
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Rbq.        the  present  question  is  concerned,  than  that  of  any  stranger  would 
CoBBSTT.      have. 

(LoBD  Gampbbll»  Gh.  J. :  It  is  a  singular  custom,  to  take  notice 
of  a  power  reserved  in  a  will  and  admit  any  person  quou^que.) 

The  effect  seems  to  be  to  make  the  person  admitted  a  trustee  for 
[  •860  ]  the  purposes  of  the  will.  *The  admittance  here  is  "  for  the 
intents  and  purposes  declared  "  by  the  will,  **  and  with,  under  and 
subject  to  the  powers,  provisoes,  directions  and  declarations  in  the 
said  will  contained."  He  is  not,  it  is  true,  admitted  to  an  estate 
of  inheritance. 

(Eblb,  J. :  It  is  not  even  an  admittance  to  a  complete  life  estate : 
it  is  an  admittance  to  hold  till  the  power  is  executed.) 

If  the  power  had  been  executed  in  favour  of  a  third  party,  such 
third  party  must  have  been  admitted  before  he  could  surrender : 
till  such  admission,  George  Bow  would  have  been  tenant. 

(Lord  Campbell,  Gh.  J. :  I  do'not  think  he  would.  His  estate 
would  have  been  defeated  upon  the  execution  of  the  power ;  and 
there  would  have  been  a  vacancy  upon  the  roll. 

Erlb,  J. :  It  seems  to  me  that  would  be  so,  just  as  if  George 
Bow  had  died,  having  been  admitted  to  a  life  estate.) 

The  lord,  in  such  a  case,  could  not  act  as  upon  a  vacancy  on  the 
roll  until  the  death  was  presented  and  proclamation  made.  He 
cannot,  in  contravention  of  his  own  act,  dispute  the  fact  that  George 
Bow  is  his  tenant.  Nor  can  he  be  injured  by  accepting  the 
surrender,  as  he  has  had  the  full  fine. 

(LoBD  Gampbbll,  Gh.  J.:  Is  the  surrender  itself  valid  under 
such  circumstances  ?    If  not,  can  the  lord  be  required  to  accept  it  ?) 

It  does  not  appear  that  the  custom  allows  of  any  larger  admittance 
than  to  an  estate  for  life. 

(Gbompton,  J. :  Tou  seem  to  be  demanding  that  you  shall  be  in 
the  same  position  as  you  would  have  been  placed  in  by  a  new 
admittance  to  an  estate  in  fee  simple.) 

No  admittance,  in  effect,  is  for  longer  than  life :  the  admittance  in 
fee  merely  shows  who  is  entitled  to  be  admitted  on  the  termination 
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of  the  life.    The  prosecutor  here  takes  no  new  estate  either  by  the        rhq. 
devise  or  the  bargain  and  sale.     The  attempt  is  to  obtain  a  fine  in     oorbbtt. 
consequence  of  the  intervention  of  a  ^transaction  with  a  third       [  *85i  j 
party :  but  the  lord  has  no  right  to  notice  that.     In  Rex  v.  The 
Lord  of  the  Manor  of  Hendon  (1)   a    copyholder    covenanted  to 
surrender  to  G.,  and  G.  assigned  his  interest  to  B.,  who  claimed 
admittance :  the  covenant  was  presented  by  the  homage :  but  the 
Court  held  that  B.  was  entitled  to  be  admitted  upon  payment  of  a 
single  fine,  as  if  G.'s  interest  had  not  intervened. 

(Lord  Campbell,  Ch.  J. :  By  inheritance,  you  have  a  third  only 
of  the  estate :  you  claim  to  exercise  a  dominion  over  the  whole.) 

Whatever  interest  the  other  two  heirs  in  gavelkind  had  by  the 
admittance  of  the  prosecutor  (2)  is  determined  by  the  execution 
of  the  power,  as  much  as  if  the  two  had  released  to  the  prosecutor. 
The  bargain  and  sale  may  also  be  considered  as  a  release  by  the 
executors  to  the  tenant  for  life. 

(Crompton,  J. :  The  sound  view  seems  to  be  that,  after  the 
execution  of  the  power,  the  appointee  is  in  the  same  position  as 
if  he  had  been  the  original  devisee.) 

That  is  so :  but  the  devisee  requires  admittance :  here  the  appointee 
is  already  tenant.  The  habendum  is  regulated  by  the  custom. 
The  mandamus  merely  requires  the  lord  to  accept  and  enrol  the 
surrender  according  to  the  custom.  The  precise  terms  of  the 
surrender  set  out  in  the  writ  are  not  insisted  on. 

Rousey  contra : 

The  custom  to  admit  any  nominee,  without  reference  to  his 
interest,  has  been  introduced  for  the  sake  of  convenience :  the 
execution  of  the  power  is  frequently  impossible  until  after  the 
time  for  three  Courts,  or  a  longer  time,  has  expired :  under  the 
custom,  *a  good  life  may  be  selected,  to  hold  quousqtie.  The  pro-  [  *852  ] 
secutor  ought  not  to  complain  of  the  fees  incident  to  this  practice 
as  a  hardship :  had  the  devisees  been  admitted,  in  respect  of  their 
interest,  all  must  have  been  admitted. 

(Lord  Campbell,  Ch.  J. :  Still  it  seems  a  strange  custom,  to 
admit  one  who  has  no  legal  estate.) 

(1)  1  B.  B.  527  (2  T.  E.  484).  (2)  See  1  Soriv.  Cop.  296  (4th  ed.). 
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Reo.  The  objeet  is,  to  avoid  the  necessity  of  admitting  the  heir  as 
CoRBKTT.  tenant  until  the  power  is  executed.  But  the  prosecutor  now 
attempts  to  treat  his  admittance  as  making  him  tenant  in  fee 
simple.  It  is  contended  that  his  admittance  is  good  for  all  pur- 
poses :  but  in  terms  no  more  than  a  life  estate  is  given,  and  that 
is  made  defeasible  upon  the  execution  of  the  power.  The  tenancy 
under  the  admittance  is  therefore  at  an  end  as  soon  as  the  power 
is  executed  (l).  Again,  he  at  any  rate  can  claim  only  one  third : 
an  admittance  of  a  single  coparcener  is  not  an  admittance  of  all, 
though  the  three  may  be  admitted  by  a  single  admittance.  Further, 
the  prosecutor  takes  a  new  estate  by  the  execution  of  the  power ; 
and  he  ought  to  be  admitted  in  respect  of  this:  Sheppard  v. 
Woodford  {2).  If  there  be  no  new  estate,  the  prosecutor  is  still 
tenant  only  to  the  extent  of  one  third,  and  has  a  defeasible  estate ; 
so  that  he  is  not  entitled  to  surrender.  The  surrender  mentions 
the  bargain  and  sale.  No  stress  can  be  laid  on  the  fact  that  the 
fine  paid  is  the  full  fine  for  an  estate  in  fee  simple. 

(Lord  Campbbll,  Ch.  J. :  We  have  intimated  our  opinion  that 
this  is  of  no  importance.) 

The  bargain  and  sale  cannot  operate  as  a  release  by  the  executors : 
they    have  no  reversion,   but  only  a  power :   besides,  a  release 
r  •sss  ]       of  a  copyhold  acts  by  *way,  not  of  enlarging  the  estate,  but  of 
extinguishment  (s). 

H.  MilUf  in  reply : 
The  prosecutor  being  tenant,  no  matter  for  what  interest,  was 
capable  of  taking  a  release  of  all  the  rights  of  the  executors. 

(Lord  Campbbll,  Ch.  J. :  The  executors  have  no  right  to  the 
land.) 

It  is  as  if  the  devisee  had  released. 

(Cbompton,  J.:  There  is  no  enlargement  of  the  prosecutor's 
estate :  it  is  a  new  estate.) 

The  bargain  and  sale  may  operate  by  way  of  renunciation  of  a 
claim. 

(1)  See  RexY.  The  Lord  of  the  Manor  (H)  See  6  Vin.  Abr.  75,  iat  Copr- 
of  OuncOe,  40  B.  E.  288  (1  Ad.  &  El.  hold  (Z.  a)  pi.  7  and  note;  citio^ 
283).  Cokes    Complete    Copyholder,  s.    36 

(2)  62  K.  R.  857  (6  M.  ft  W.  608).  (p.  83,  ed.  1764). 
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(Lord  Campbbll,  Ch.  J.:  No  doubt  a  disseisor,  being  in,  may        Rbg. 
take  a  release :  bat  that  must  be  a  release  by  a  party  having  a  right     cobbbtt. 
to  the  land.    The  executors  have  only  a  naked  power.      The 
appointee  takes  under  the  creator  of  the  power.) 

The  admittance  is  not  limited  to  any  particular  right :  the  lord  may 
admit  conflicting  parties  in  order  to  enable  them  to  try  their  rights. 

Lord  Campbell,  Gh.  J. : 

The  question  is,  whether  the  lord  was  bound  in  this  case  to 
accept  the  surrender.  We  are  to  look  to  the  situation  of  the 
surrenderor.  If  he,  having  been  admitted,  was  tenant  on  the  roll 
at  the  time,  he  was  entitled  to  make  the  surrender,  and  the  lord 
was  bound  to  accept  it :  but,  if  he  was  not  the  tenant  on  the  roll, 
there  was  no  such  right  or  liability.  There  is  in  this  manor  a 
peculiar  custom :  namely,  that  a  tenant  may  be  admitted  qtumsque, 
till  a  power  of  appointment  given  by  will  be  exercised,  and  thai  the 
♦trusts  of  the  will  are  noticed.  But  then,  from  the  very  nature  of  this  [  '851  ] 
customary  admittance,  as  soon  as  the  power  is  exercised,  it  is  as  if 
the  i>arty  had  never  been  admitted.  His  interest  is  gone;  and 
there  is  a  vacancy  on  the  roll.  The  appointee  may  then  claim  to 
be  admitted.  Now  the  situation  of  the  party  here  is  the  same  as 
it  would  be  if  the  executors  had  conveyed  to  a  mere  stranger.  There 
can  therefore  be  no  surrender  without  a  fresh  admittance.  The 
surrender  is  no  more  than  that  of  a  party  not  on  the  roll :  the  lord 
therefore  was  not  bound  to  accept  it. 

Erlb,  J.  (1) : 

The  surrender  is  tendered  on  the  part  of  the  bargainee  under  the 
power  of  appointment:  the  question  is  whether  the  bargainee, 
having  been  in  fact  once  admitted  and  having  paid  a  fine,  is  entitled 
to  exercise  the  rights  of  a  tenant  without  a  second  admittance  and 
fine.  The  custom  appears  to  be,  that,  upon  such  a  will  as  this, 
some  person,  whom  the  executors  name,  is  admitted,  and  pays  a 
full  fine :  and  that,  upon  execution  of  the  power,  the  appointee  is 
admitted,  also  upon  payment  of  a  fine.  Here  the  person  who  has 
been  finally  appointed  was  the  person  admitted  in  the  first  instance : 
and  he  claims  to  be  entitled  to  surrender,  in  the  character  of 
appointee.  But  his  tenancy  under  the  original  admittance  has 
ceased,  as  much  as  if  that  had  been  the  admittance  of  a  stranger. 
(1)  Wightman,  J.  had  left  the  Court. 
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Bi».        It  18  therefore  the  same  case  as  if  any  third  person,  upon  being 
CoRBKTT.     appointed,  had  claimed  to  surrender  without  bemg  admitted.    He 
must  pay  the  fine  again.    The  prosecutor  therefore  has  failed  to 
make  out  a  case. 

[  8-^5  ]        Crompton,  J. : 

It  seems  that,  in  order  to  avoid  a  seizure  qtiousque,  a  nominee  is 
admitted  to  hold  until  the  tenant  really  entitled,  whether  as  heir 
or  appointee,  comes  in.  Such  a  nominee  is  tenant  only  till  the 
power  is  executed.  When  it  is  executed,  his  admittance  is  gone  : 
and  the  appointee  under  the  power,  whether  he  be  identical  with 
the  former  tenant  or  not,  must  be  admitted,  after  the  appointment, 
before  he  can  surrender. 

Lord  Campbell,  Ch.  J. : 

The  prosecutor  would  be  in  the  same  situation  if  he  were  not  one 
of  three  customary  heirs  in  gavelkind. 

Judgment  for  the  defendants. 


1863.  REG.  V.  WILLIAM  RAINES. 

Apnl28.  ^^  ^  ^  ^j  855—857 ;  S.  C.  22  L.  J.  Q.  B.  223;  17  Jur.  553,) 

[  ®^^  ]  The  county  court  has  still  cognizance  of  replevin  though  title  comes  in 

question,  subject  to  the  power  of  removal  by  either  party  under  sect  121  (1) 
of  stat.  9  &  10  Vict.  o.  95. 

Udall,  in  last  Term,  obtained  a  rule  calling  on  William  Raines, 
Esquire,  Judge  of  the  County  Court  of  Yorkshire,  holden  at 
Howden,  to  show  cause  why  a  mandamus  should  not  issue  command- 
ing him  to  hear  a  plaint  in  replevin,  entered  for  trial  in  the  said 
Court,  between  George  Allen  and  Daniel  Hutton. 

From  the  affidavits  it  appeared  that  Hutton  distrained  the  goods 
of  Allen  as  for  rent ;  and  that  the  question  between  Hutton  and 
Allen  involved  the  title  to  the  premises.  The  Judge  declined  to  try 
the  cause,  on  the  ground  that  he  had  no  jurisdiction.  The  rule 
r*856]  ^as  obtained  on  behalf  of  Allen.  No  recognizances  had  *been 
given  by  either  party  under  stat.  9  &  10  Vict.  c.  95,  s.  121. 

Hugh  Hill  now  showed  cause : 

The  Judge  has  no  interest  in  the  question  one  way  or  the  other, 
but  wishes  to  have  the  directions  of  this  Court.     The  question  turns 

(1)  Cf.  County  CouiU  Act,  1888  (51  &  52  Vict  c.  43),  s.  137. 


Yoi*.  xom.]     1858.    Q.  B.    1  EL.  &  BL.  856—857.  448 


on  the  construction  of  stat.  9  &  10  Vict.  c.  95,  sects.  58  (i),  Rko. 
119(2),  120(2)  and  121(3).  Sect.  58  enacts  ''that  all  pleas  of  BAnris. 
personal  actions,  where  the  debt  or  damage  claimed  is  not  more 
than  20/.,"  "  may  be  holden  in  the  county  court  without  writ." 
"  Provided  always,  that  the  Court  shall  not  have  cognizance  of  any 
action  of  ejectment,  or  in  which  the  title  to  any  corporeal  or  incor- 
poreal hereditaments,"  "  shall  be  in  question."  Had  this  section 
stood  alone,  the  county  court  would  clearly  not  have  had  cognizance 
of  an  action  of  replevin  in  which  the  title  to  the  premises  is  in 
question.  But,  by  sect.  119  (2),  it  is  ''  declared  and  enacted,  that  all 
actions  of  replevin  in  cases  of  distress  for  rent  in  arrear  or  damage 
faisant  which  shall  be  brought  in  the  county  court  shall  be  brought 
without  writ  in  a  Court  held  under  this  Act."  Sect.  120  (2)  pro- 
vides :  ''  That  in  every  such  action  of  replevin  the  plaint  shall  be 
entered  in  tbe  Court  holden  under  this  Act  for  the  district  wherein 
the  distress  was  taken."  Sect.  121  (3)  provides :  "  That  in  case 
either  party  to  any  such  action  of  replevin  shall  declare  to  the 
Court  in  which  such  action  shall  be  brought"  (amongst  other 
things)  ''that  the  title  to  any  corporeal  or  incorporeal  heredita- 
ment" "is  in  question,"  "and  shall  become  bound,  with  two 
sufficient  sureties"  &c.,  ''then,  and  not  otherwise,  the  action  may 
be  removed  before  any  Court  competent  to  try  the  same  in  *such  f  *®^^  J 
manner  as  hath  been  accustomed." 

(LoBD  Campbell,  Ch.  J. :  It  seems  to  me  that,  taking  the  sections 
together,  compliance  with  the  condition  in  sect.  121  (s)  is  required, 
before  the  action  can  be  removed,  although  the  title  comes  in 
question. 

Cbompton,  J.:  The  effect  is  to  make  actions  in  replevin  com- 
mence as  they  did  before  the  Act ;  and,  if  they  are  to  be  removed 
into  a  superior  (3ourt,  it  must  be  in  the  manner  prescribed  by 
sect  121  (8).) 

Udail  was  not  called  on  to  argue  in  support  of  his  rule. 

Per  CuBiAH  (4) : 

Rvle  absolute, 

(1)  See  now  Cotmty  Courts   Act,      1888,  s.  133. 

18S8(51&62  Vict.  c.  43),  SB.  66— 60;  (3)    See  now  County  Courts  Act, 

Comity  Courts  Act,  1903  (3  Edw.  VII.  1888,  s.  137. 

c  42),  8.  3.  (4)  Lord  Campbell,  Ch.  J.,  Wioht- 

(2)  See  now  County   Courts  Act,  man,  Erle  and  Cbompton,  JJ. 
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IN  THE  EXCHEQUER  CHAMBER. 


(Error  from  the  Queen's  Bench.) 
1863.  The  YOBK  and  NORTH  MIDLAND  RAILWAY 

"S^if  COMPANY  V.   REG  (I). 

f^  ]  (1  El.  &  BL  858—878 ;  S.  C.  22  L.  J.  a  B.  225 ;  17  Jur.  690.) 

An  Act  for  making  a  railway  recited  that  the  formation  of  the  railway 
would  be  beneficial  to  the  public,  and  that  the  Company  were  willioor  to 
execute  it :  and  the  power  of  compulsorily  taking  lands,  with  the  tiien 
ordinary  powers,  was  given  to  the  Company.  A  mandamtis  is»ied, 
commanding  the  Company  to  complete  the  line  : 

Held  by  the  Exchequer  Chamber,  reversing  the  decision  of  the  Queen's 
Bench,  that  the  mandamus  ought  not  to  go,  no  duty  being  cast  on  the 
Company  to  make  the  line ;  the  words  of  the  Act  being  enabling,  not 
obligatory,  and  there  being  nothing  in  the  subject-matter  or  context  to 
require  that  they  should  be  construed  as  compulsory. 

And  that  the  case  was  not  affected  by  the  fact  that  the  Company  had 
completed  a  part  of  the  line. 

Judgment  was  given  in  the  Qaeen's  Bench,  for  the  Grown,  on 
demurrer  to  the  return  to  a  mandamus  commanding  the  defendants 
to  complete  their  line :  Reg.  v.  York  and  Not-th  Midland  Railway 
Company  (2).  Upon  this  judgment,  the  defendants  below  brought 
error.    Joinder  in  error. 

The  case  was  argued  in  Hilary  Term  last  (3),  by 

[  869  ]  Sir  Fitzroy  KeUy,  for  the  plaintiffs  in  error  (defendants  below), 

and  Hugh  UiUy  for  the  Crown. 

Such  of  the  arguments  as  were  not  used  in  the  Court  below  are 

sufficiently  stated  in  the  following  judgment. 

Cur.  adv.  ruU. 

Jervis,  Ch.  J.,  in  this  Term  (April  29th),  delivered  judgment: 

This  was  a  writ  of  error  from  a  judgment  of  the  Court  of  Queen*s 
Bench,  upon  a  demurrer  to  a  return  to  a  mandamus  commanding 
the  plaintiffs  in  error,  the  defendants  in  the  Court  below,  to  purchase 
lands  and  make  a  railway  from  Market  Weighton  to  Cherry  Barton, 
pursuant  to  stat.  12  &  13  Vict.  c.  Ix.,  the  York  and  North  Midland 

(1)    Cited.   R.  V.   French  (1879)    4  Simpaon  [1901]  2Ch.671,  712;  70L.J. 

a  B.  D.  607,  617,  48  L.  J.  M.  C.  Ch.  828,  C.  A.— A.  0. 

175;  Forbes  v.  Lee  Conservancy  (1879)  (2)  Ante,  p.^88,  where  the  pleadings 

4  Ex.  D.  116,  120,  48  L.  J.  Ex.  402 ;  are  reported.  ' 

Julius  V.  Bisltop  of  Oxford  (1880)  5  (3)  January  28th  and  29th.    Before 

App.  Cas.  214,  230;    Darlaston  Local  Jervis,  Ch.  J.,  Pollock,  C.  B.,  Cxvss- 

Board  v.  L,  &  N.  TT.  %.  Co.  [1894],  2  well,  Williams  and  Talfourd,  JJ.,  and 

Q.  B,  694,  704,  708 ;  63  L.  J.  a  B.  Parke,  Aldersoii,   Piatt  and  MartiM, 

826;  71  L.  T.  461,  C.  A.;   A.-Q,  v.  Barons. 
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Bailway  Actof  1819.  After  argument  and  time  taken  to  consider  in 
that  Court,  my  brother  Eble  was  of  opinion  that  the  plaintiffs  in  error 
were  entitled  to  judgment;  but  Lord  Campbell  was  of  a  different 
opinion :  and,  my  brother  Crompton  concurring  with  him,  the  pro- 
secutors had  judgment ;  and  a  peremptory  mandamus  was  awarded. 

We  have  carefully  considered  this  case  ;  and,  having  examined 
the  authorities  cited,  and  the  statutes,  are  of  opinion  that  my 
brother  Eble  was  right  in  the  view  which  he  took  of  it ;  that  the 
judgment  ought  to  have  been  given  for  the  plaintiffs  in  error  and 
not  for  the  prosecutors ;  and  that  the  judgment  of  the  Court  of 
Queen's  Bench  must  be  reversed. 

The  facts  which  raise  the  question  may  be  shortly  stated.  In 
1846  the  plaintiffs  in  error  obtained  an  Act  empowering  them  to 
make  a  railway  from  York,  through  Market  Weighton  and  Cherry 
Burton,  to  Beverley.  They  made  a  portion  of  this  line,  from  Tork 
to  Market  ^Weighton,  but  did  nothing  upon  the  remainder  of  it. 
The  powers  of  their  Act  expired,  as  to  so  much  of  their  line  as  lies 
between  Cherry  Burton  and  Beverley,  before  the  mandamus  was 
applied  for :  but  in  1849  they  obtained  an  Act,  authorizing  them  to 
abandon  the  line  between  Market  Weighton  and  Cherry  Burton, 
and  to  substitute  in  lieu  thereof  the  line  now  under  discussion. 
There  are  two  prosecutors ;  one  has  land  on  the  proposed  new  line, 
and  is  a  landowner  on  the  line  from  York  to  Market  Weighton,  his 
land  having  been  taken  (or  the  purposes  of  that  railway.  The  other 
has  land  on  the  proposed  line  from  Market  Weighton  to  Cherry 
Burton  ;  aud  his  name  is  in  the  schedule  to  the  Act  of  1849. 

Upon  these  facts  several  points  arise :  1.  Does  the  statute  of  1849 
cast  upon  the  plaintiffs  in  error  a  duty  to  make  this  railway  ?  2.  If 
it  does  not,  is  there  under  the  circumstances  a  contract,  between 
the  plaintiffs  in  error  and  the  landowners,  which  can  be  enforced 
by  mandamus  1  8.  And,  failing  these  propositions,  does  a  work 
which  in  its  inception  is  permissive  only  become  obligatory  by  part 
performance  ?  These  questions  will  be  found,  upon  examination, 
to  exhaust  the  subject,  and  to  comprehend  every  view  in  which 
this  vtandamus  can  be  supported.  In  substance,  do  the  Acts  of 
Parliament  render  the  Company  liable  to  an  indictment  for  a  mis- 
demeanour, and  to  actions  by  the  parties  aggrieved,  for  not  making 
the  railway  ?  For,  if  they  do  not,  the  mandamus  will  not  lie  :  and 
thus  the  question  depends  entirely  upon  the  construction  of  the 
special  Acts,  and  of  the  statutes  incorporated  therewith. 

The  Act  of  1849  may  cast  the  duty  upon  the  plaintiffs  in  error  in 
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one  of  two  ways :  it  may  do  so  by  express  ♦words  of  obligation,  or 
it  may  do  so  by  words  of  permission  only,  if  the  duty  can  be  clearly 
collected  from  the  general  purview  of  the  whole  statute. 

The  words  of  the  8rd  section  of  the  Act  of  1849,  "  it  shall  be 
lawful"  for  the  said  Company  to  make  the  said  railway,  are 
permissive  only,  and  not  imperative :  and  it  is  a  safe  rule  of  con- 
struction to  give  to  words  used  by  the  Legislature  their  natural 
meaning,  where  absurdity  or  injustice  does  not  follow  from  such  a 
construction.  Indeed,  if  there  were  any  doubt  upon  this  subject, 
other  parts  of  the  statute,  referred  to  in  the  argument,  clearly  show 
that  these  words  were  intended  to  be  permissive  only.  The 
distinction  is  well  put  by  my  brother  Erle(i).  "The  Ck>mpany 
are  permitted  at  their  option  to  take  lands,  turn  roads,  alter 
streams,  and  exercise  other  powers,  and  these  matters  are  made 
lawful  for  them ;  but  they  are  commanded  to  make  compensation 
for  lands  taken,  to  substitute  new  roads  for  those  they  turn,  and  to 
perform  other  conditions  relating  to  the  exercise  of  the  powers: 
and  these  matters  are  required  from  them."  It  seems  clear,  there- 
fore, that  the  duty  is  not  cast  upon  the  plaintiffs  in  error  by  the 
express  words  of  the  statute  of  1849:  and  indeed  it  was  not  so 
urged  in  the  argument,  nor  was  it  so  put  by  Lord  CampbbIiL,  in  his 
judgment  in  the  Court  below. 

But  it  does  not  follow,  merely  because  the  words  of  the  3rd 
section  are  permissive  only,  that  there  is  no  duty  cast  upon  the 
plaintiffs  in  error,  by  the  statute  taken  altogether,  to  make  this 
railway.  This  point  was  not  relied  upon  in  this  case  in  the  Court 
below ;  but  it  was  made  the  distinct  ground  of  decision  in  another 
case  in  ♦that  Court  {Reg.  v.  Lancashire  and  Yorkshire  RaHx-a^ 
Company  (2) ),  and  was  much  pressed  in  the  argument  before  us  in 
support  of  this  judgment.  It  becomes  necessary  therefore  to 
examine  the  statute  in  its  general  provisions,  and  to  consider  the 
grounds  upon  which  the  Court  of  Queen*s  Bench  proceeded  in  the 
case  of  Reg,  v.  Lancashire  and  Yorkshire  Railway  Company  (2).  We 
agree  with  Lord  Campbell,  that  the  portion  of  the  line  between 
Market  Weighton  and  Cherry  Burton,  to  which  the  ma^dawus 
applies,  is  not  to  be  considered  as  a  separate  railway  or  even  as  a 
separate  branch  of  railway,  but  is  to  be  treated  as  if  in  its  present 
direction  it  had  been  included  in  the  Act  of  1846.  The  Acts  then, 
taken  together,  in  substance  recite  that  it  will  be  of  advantage  to 
the  public  if  a  railway  is  made  from  York  to  Beverley,  through 

(1)  AnU,  p.  106.  (2)  AnU,  p.  123. 
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Market  Weighton  and  Cherry  Burton,  according  to  certain  plans 
and  sections,  deposited  as  required  by  the  practice  of  Parliament, 
and  referred  to  in  the  statutes ;  and  that  the  plaintiffs  in  error  are 
willing  to  make  that  railway.  Upon  this  basis  the  whole  pro- 
visions are  founded.  It  has  been  proved  that  the  work  will  be 
advantageous  to  the  public ;  it  is  assumed  that  it  will  be  profitable 
to  the  Company,  and  that  therefore  they  will  willingly  undertake 
it.  Accordingly,  the  Company  are  empowered  to  make  the  line :  if 
they  do  make  it  they  may  take  land  ;  but  if  they  do  take  land  they 
must  make  compensation.  If  necessary,  they  may  turn  roads  or 
divert  streams :  but,  if  they  do,  they  must  make  new  roads  and 
new  channels  for  the  streams  they  alter.  Similar  provisions 
pervade  the  whole  statutes ;  but,  throughout,  the  command  waits 
upon  the  ^authority,  and  the  distinction  between  ''may"  and 
"mast"  is  clearly  defined.  But,  as  it  is  manifest  that  such 
general  powers  must  stop  competition,  and  may  to  a  certain  extent 
be  injurious  to  landowners  on  the  line,  the  compulsory  power  to 
take  lands  is  limited  to  three  years,  and  the  time  for  making  the 
railway  to  five  years,  after  which  the  powers  granted  to  the 
Company  cease,  except  as  to  so  much  of  the  line  as  shall  then  have 
been  completed ;  and  the  land,  if  taken  by  the  Company,  reverts 
upon  certain  terms  to  the  original  proprietors.  An  argument 
might  have  been  founded  upon  the  terms  in  which  the  latter  pro- 
vision is  contained.  By  the  10th  section  of  the  Act  of  1849  it  is 
enacted  that  the  railway  shall  be  completed  within  five  years  from 
the  passing  of  that  Act.  This  section  was  not  referred  to  in  the 
argument  for  that  purpose  ;  but  it  might  be  said  that  these  words 
are  compulsory  and  impose  a  duty  on  the  Company  to  make  the 
line.  The  context  of  the  section,  however,  when  examined,  shows 
that  such  is  not  the  meaning  of  it.  If  not  completed  within  five 
years,  the  powers  of  the  Act  are  to  expire,  except  as  to  so  much  of 
such  railways  as  shall  then  have  been  completed.  If  the  section 
were  intended  to  be  obligatory,  it  would  not  contain  this  exception, 
which  contemplates  that  the  line  may  be  made  in  part.  It  is 
inconsistent  to  suppose  that  the  Legislature  would  say  to  the 
Company,  in  the  same  section  :  You  may  complete  a  part  only,  if 
yoa  can,  in  five  years ;  and  therefore  as  to  that  part  the  powers  of 
the  Act  shall  continue ;  but  you  must  complete  the  entire  line  in 
that  time. 

On  the  whole,  therefore,  we  find  no  duty  cast  upon  the  Company 
to  make  this  railway  in  any  part  of  the  Act  of  Parliament.    On 
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the  contrary,  the  Legislature  *8eem  to  contemplate  the  possibility 
of  the  railway  being  made  in  part,  or  being  totally  abandoned.  Li 
the  latter  case,  the  powers  expire  in  three  or  five  years.  In  the 
former,  the  statutes  remain  in  force  as  to  so  much  of  the  railway 
as  shall  have  been  completed  within  that  time,  and  expire  as  to  the 
residue.  This  provision  is  inconsistent  with  an  intention  to 
compel  the  Company  to  make  the  entire  line,  as  the  consideration 
for  the  powers  granted  by  Parliament. 

But  it  is  said  that  a  Railway  Act  is  a  contract  on  the  part  of  a 
Company  to  make  the  line,  and  that  the  public  are  a  party  to  that 
contract,  and  will  be  aggrieved  if  the  contract  may  be  repudiated 
by  the  Company  at  any  time  before  it  is  acted  upon.  Though 
commonly  so  spoken  of,  Bailway  Acts,  in  our  opinion,  are  not 
contracts,  and  ought  not  to  be  construed  as  such :  they  are  what 
they  profess  to  be,  and  no  more ;  they  give  conditional  powers, 
which,  if  acted  upon,  carry  with  them  duties,  but  which,  if  not 
acted  upon,  are  not,  either  in  their  nature  or  by  express  words, 
imperative  upon  the  Companies  to  whom  they  are  granted.  Courts 
of  justice  ought  not  to  depart  from  the  plain  meaning  of  words 
used  in  Acts  of  Parliament :  when  they  do  so,  they  make,  bat  do 
not  construe,  the  laws :  and,  if  it  had  been  so  intended,  the  statute 
should  have  required  the  Company  to  make  the  line  in  express 
terms :  indeed  some  Bailway  Acts  are  framed  upon  that  principle : 
and  to  say  that  there  is  no  difiference  between  words  of  requirement 
and  words  of  authority,  when  found  in  such  Acts,  is  simply  to 
affirm  that  the  Legislature  does  not  know  the  meaning  of  the 
commonest  expressions. 

But,  if  we  were  at  liberty  to  speculate  upon  the  intentions  of  the 
Legislature  where  the  words  are  *clear,  and  to  construe  an  Act  of 
Parliament  by  our  own  notions  of  what  ought  to  have  been  enacted 
upon  the  subject,  if,  sitting  in  a  court  of  justice,  we  could  make 
laws,  much  might  be  said  in  favour  of  the  course  which  in  our 
opinion  is  taken  by  the  Legislature  upon  such  subjects.  Assuming 
that  the  line,  if  made,  would  be  profitable  to  the  public,  this  benefit 
may  be  delayed  for  five  years,  during  which  time  competition  is 
suspended ;  on  the  other  hand,  if  the  line  would  pay,  it  probably 
will  be  proceeded  with,  unless  the  Company  having  the  powers  is 
incompetent  to  the  task.  Individual  landowners  may  be  benefited 
by  the  expenditure  of  capital  in  their  neighbourhood,  without  look- 
ing to  the  ultimate  result ;  but  it  is  not  for  the  public  interest  that 
the  work  should  be  undertaken  by  an  incompetent  Company^  nor 
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that  it  should  be  began,  if,  when  made,  it  would  not  be  remunera- 
tive. By  leaving  the  exercise  of  the  powers  to  the  option  of  the 
Company,  the  Legislature  adopts  the  safest  check  upon  abuse  in 
either  of  these  respects, — self-interest. 

It  seems  to  us,  therefore,  that  these  statutes  do  not  cast  upon  the 
plaintiffs  in  error  this  duty,  either  by  express  words  or  by  implica- 
tion ;  that  we  ought  to  adhere  to  the  plain  meaning  of  the  words 
used  by  the  Legislature,  which  are  permissive  only ;  and  that  there 
is  no  reason  in  policy  or  otherwise  why  we  should  endeavour  to 
pervert  them  from  their  natural  meaning. 

But  it  is  said  that  the  landowners  are  in  a  better  situation  than 
the  public  at  large,  and  that  the  privilege  to  take  their  lands  is  the 
consideration  which  binds  the  Company  to  complete  the  railway ; 
that  during  the  currency  of  the  three  years  they  are  deprived  of 
their  *full  right  of  ownership,  and,  if  not  to  be  compensated  by  the 
construction  of  the  railway,  they  would  in  many  cases  sustain  a  loss, 
because,  whilst  the  compulsory  powers  of  purchase  subsist,  they  are 
prevented  from  alienating  their  lands  or  houses  described  in  the 
book  of  reference,  and  from  applying  them  to  any  purposes  incon- 
sistent with  the  claim  which  may  be  meide  to  them  by  the  Bailway 
Company.  In  truth  they  are  not  prevented  from  so  doing,  at  any 
time  before  the  notice  to  take  their  lands  is  given,  if  they  act  bond 
Jide,  in  the  mean  time,  the  notice  to  take  their  lands  being  the 
inception  of  the  contract  between  the  landowners  and  the  Company* 
But,  if  this  complaint  were  better  founded,  it  does  not  follow, 
merely  because  certain  landowners  are  subjected  to  a  temporary 
inconvenience  for  the  advancement  of  a  public  good,  that  therefore 
the  Company  are  bound  to  make  the  whole  railway.  If  it  were 
a  contract  between  the  landowners  and  the  Company,  it  would  not 
be  just  that  one  should  be  bound  and  the  other  free :  but  to  assert 
that  there  is  a  contract  between  the  landowners  and  the  Company^ 
is  to  beg  the  whole  question ;  for  upon  this  part  of  the  case  the 
question  is  whether  there  is  such  a  contract.  As  a  matter  of  fact, 
we  know  that  in  many  cases  no  such  actual  contract  exists.  Some 
few  proprietors  may  desire  and  promote  the  railway :  but  many  others 
oppose  it,  either  from  a  disinclination  to  the  project,  or  with  a  view 
to  make  better  terms.  With  the  dissentients  there  is  no  contract 
unless  it  be  found  in  the  statutes :  and  to  the  statutes  therefore  we 
mast  refer  to  see  what  is  the  obligation  which  is  cast  upon  the 
Company  in  respect  of  the  landowners  upon  the  line. 

As  in  the  former  case,  the  words  upon  this  subject  are  permissive 
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only.  The  Company  may  take  land :  if  they  do,  they  most  make 
full  compensation.  In  this  state  of  things,  if  there  be  a  bargain 
between  the  parties,  what  is  that  bargain  ?  The  Company  say,  in 
the  language  of  the  statutes,  that  they  shall  make  full  compensation 
for  the  land  taken  and  no  more ;  the  prosecutors  say  that  the  con- 
sideration to  be  paid  for  the  land  is  the  full  compensation  mentioned 
in  the  Act,  and  also  the  further  consideration  of  an  entire  line  of 
railway  from  York  to  Beverley.  But,  if  this  is  the  price  which  the 
prosecutors  are  to  have,  each  landowner  is  entitled  to  the  same 
value ;  and  yet,  by  this  mandamus^  the  other  proprietors  on  the  line 
from  Market  Weighton  to  Cherry  Burton,  who  perhaps  are  hostile 
to  the  application,  are  constrained  to  sell  their  land  for  an  inade- 
quate consideration :  viz.  a  full  compensation,  and  a  part  only  of 
the  line  of  the  railway,  to  which,  by  the  hypothesis,  they  were 
entitled  by  the  original  bargain.  If  this  were  the  true  meaning  of 
the  statutes,  it  would  indeed  be  unjust :  more  so  than  the  imposi- 
tion of  those  temporary  inconveniences,  to  which  it  is  said  the 
landowners  may  be  subjected,  and  to  which  we  have  already 
referred.  But  that  it  is  not  the  true  meaning  is  clear  from  the 
words  of  the  statutes,  which  are  permissive  only,  and  impose  the 
duty  of  making  full  compensation  to  each  landowner  as  the  option 
of  taking  the  land  of  each  is  exercised,  and,  further,  from  the  section 
to  which  we  have  already  referred,  which  contemplates  the  total 
abandonment  of  the  line  or  the  part  performance  of  it,  and  makes 
provision  for  the  return  of  the  land  to  the  original  proprietors  in 
certain  cases. 

Upon  this  part  of  the  case  the  authority  of  Lord  Eldon  in 
Blakeinore  v.  The  Olamorganahire  Caned  Navigation  (1)  was  much 
pressed  upon  the  Court.  Speaking  of  local  Acts  for  private  under- 
takings, he  says :  "  When  I  look  upon  those  Acts  of  Parliament,  I 
regard  them  all  in  the  light  of  contracts  made  by  the  Legislature, 
on  behalf  of  every  person  interested  in  any  thing  to  be  done  under 
them;  and  I  have  no  hesitation  in  asserting  that,  unless  that 
principle  is  applied  in  construing  statutes  of  this  description,  they 
become  instruments  of  greater  oppression  than  any  thing  in  the 
whole  system  of  administration  under  our  Constitution.  Such  Acts 
of  Parliament  have  now  become  extremely  numerous;  and,  from 
their  number  and  operation,  they  so  much  affect  individuals,  that  I 
apprehend  that  those  who  come  for  them  to  Parliament,  do,  in 
effect,  undertake  that  they  shall  do  and  submit  to  whatever  the 
(1)  36  E.  B.  289,  292  (1  My.  ft  K  154,  162). 
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Legislature  empowers  or  compels  them  to  do ;  and  that  they  shall 
do  nothing  else :  that  they  shall  do  and  shall  forbear  all  that  they 
are  thereby  required  to  do  and  to  forbear,  as  well  with  reference 
to  the  interests  of  the  public,  as  with  reference  to  the  interests  of 
individuals."  There  is  nothing  in  this  language  to  which  it  is 
necessary  to  make  the  least  exception ;  indeed  it  is  no  more  than  an 
illustration  of  the  obligatory  nature  of  the  duty  imposed  by  Acts  of 
Parliament  which  do  impose  a  duty  with  reference  to  others.  In 
that  case,  the  statute  had  secured  to  Mr.  Blakemore  the  surplus 
water,  and  had  commanded  the  Company  to  do  certain  things  in 
order  that  he  might  enjoy  it.  In  discussing  whether  Mr.  Blake- 
more's  right  under  the  ^statute  was  affected  by  his  right  before  the 
statute,  his  Lordship  might  well  say  that  he  considered  the  statute, 
the  origin  of  Mr.  Blakemore's  right,  in  the  light  of  a  contract :  and, 
the  statute  then  under  discussion  containing  express  words  of 
command,  he  might  well  add,  that  those  who  come  for  such  Acts 
of  Parliament  do  in  effect  undertake  that  they  shall  do  and  submit 
to  whatever  the  Legislature  empowers  and  compels  them  to  do.  As 
we  understand  them,  the  words  used  by  Lord  Eldon  in  no  respect 
conflict  with  the  view  we  take  of  this  case.  But,  if  they  mean  that 
words  of  permission  only,  when  used  in  the  class  of  statutes  under 
consideration,  should  receive  a  construction  different  from  their 
ordinary  meaning,  because  if  construed  otherwise  they  might  work 
injustice,  with  great  respect  for  his  high  authority  we  dissent  from 
that  proposition;  we  agree  with  my  brother  Aldbbson,  who,  in 
Lee  V.  Milner  {i)f  said:  ''These  Acts  of  Parliament  have  been 
called  Parliamentary  bargains  made  with  each  of  the  landowners. 
Perhaps,  more  correctly,  they  ought  to  be  treated  as  conditional 
powers  given  by  Parliament  to  take  the  laud  of  the  different  pro- 
prietors through  whose  estates  the  works  are  to  proceed.  Each 
landowner;  therefore,  has  a  right  to  have  the  powers  strictly  and 
literally  carried  into  effect  as  regards  his  own  land,  and  has  a  right 
also  to  require  that  no  variation  shall  be  made  to  his  prejudice  in 
the  carrying  into  effect  the  bargain  between  the  undertakers  and 
anyone  else."  "  This,"  he  adds,  ''  I  conceive  to  be  the  real  view 
taken  of  the  law  by  Lord  Eldon  in  the  case  of  Blakemore  v.  The 
Olamorganshire  Canal  Company  "  (2). 

There  remains  but  one  further  view  of  the  case  to  be  considered ; 
and  of  that  we  have  partly  disposed  in  the  observations  which 


(1)  47  B.  E.  463,  468  (2  Y.  &  C. 
Ex.  £q.  611,  618). 


(2)  36  R  R  289  (I  My.  &  K.  164). 


29—2 


YOUK  AKD 
NOUTH 

Midland 
Railway 

COMPAMY 
V. 

Bso. 


[  •869  J 


[  870] 


452 


1863.    EX.  CH.    1  EL.  &  BL.  870—871. 


[B.B. 


York  akd 

KORTH 
MiDLAKD 

Railway 

€k>lfPANT 

.Rig. 


[  •871  ] 


we  have  already  made.  But,  inaBmueh  as  Lord  Campbell 
proceeded  upon  this  ground  only  in  the  Court  below,  although 
it  was  not  much  relied  upon  before  us  in  argument,  we  have,  out 
of  respect  to  his  high  authority,  most  carefully  examined  it,  and 
are  of  opinion  that  the  mandamus  cannot  be  supported  upon  the 
ground  that  the  Bailway  Company,  having  exercised  some  of  their 
powers,  and  made  part  of  their  line,  are  bound  to  make  the  whole 
railway  authorized  by  their  statutes. 

It  is  unnecessary  here  to  determine  the  abstract  proposition, 
that  a  work,  which  before  it  is  begun  is  permissive,  is  after  it 
is  begun  obligatory.  We  desire  not  to  be  understood  as  assenting 
to  the  proposition  of  my  brother  Erle  (l),  that ''  many  cases  may 
occur  where  the  exercise  of  some  of  the  compulsory  powers  may 
create  a  duty  to  be  enforced  by  mandamus''  And,  on  the  other 
hand,  we  do  not  say  that  such  may  not  be  the  law.  If  a  Company, 
empowered  by  Act  of  Parliament  to  build  a  bridge  over  the  Thames, 
were  to  build  one  arch  only,  it  would  be  well  deserving  of  considera- 
tion whether  they  ought  to  be  indicted  for  a  nuisance  in  obstructing 
the  river,  or  for  the  non-performance  of  a  duty  for  not  completing 
the  bridge.  It  is  sufficient  to  say  that  in  this  case  there  are 
no  circumstances  to  raise  such  a  duty,  if  such  a  duty  can  h%  created 
by  the  act  of  the  party.  The  plaintiffs  in  error  have  made  ihe 
principal  portion  of  their  line,  and  they  have  abandoned  the 
residue,  from  no  corrupt  motives,  but  because  Beverley  *has 
already  sufficient  railway  communication,  and  because  the  residue 
of  their  line  passes  through  a  country  thinly  populated,  and,  if 
made,  would  not  be  remunerative. 

But  it  is  said  that  a  Bailway  Company  are  not  in  the  situation 
of  purchasers  of  land  with  liberty  to  convert  it  to  any  purpose,  or 
to  allow  it  to  lie  waste ;  that  they  are  allowed  to  purchase  it  only 
for  a  railway;  and,  having  acquired  it  under  the  compalsory 
powers  of  the  Act,  there  must  be  an  obligation  on  the  Company  to 
apply  the  land  to  that  and  to  no  other  purpose.  Subject  to  the 
qualification  in  the  Act,  this  is  undoubtedly  true.  Having  acquired 
the  lands  of  a  particular  landowner,  the  Company  could  not  retain 
them  by  merely  laying  rails  upon  the  lands  so  taken ;  and  we 
agree  that  it  never  was  intended  that  a  landowner  should  be  left 
with  a  high  mound  or  a  deep  cutting  running  through  his  estate 
and  leading  neither  to  nor  from  any  available  terminus.  The 
precaution  against  such  a  wasteful  expenditure  of  capital  might 

(1)  Ante,  p.  108. 
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perhaps  safely  be  left  to  the  self  interest  of  the  Company :  but,  if 
such  a  work  were  to  be  done,  it  would  not  be  a  practicable  railway, 
and  after  five  years  the  powers  of  the  Act  would  expire  and  the 
land  revest  in  the  original  proprietor.  It  is  true  that  he  would 
sustain  some  inconvenience  without  the  corresponding  advantage 
of  railway  communication;  but  in  the  meantime  he  would  have 
received  full  compensation  for  the  market  value  of  the  land  and  for 
all  damage  by  severance  or  otherwise,  and  would  receive  back  the 
land  on  more  reasonable  terms.  To  be  a  railway,  it  must  have 
available  termini.  When  the  statutes  passed,  all  persons  supposed 
that  the  termini  would  be  York  and  *Beverley ;  and,  if  the  argu- 
ment is  well  founded  and  the  Company  are  bound  by  taking  land 
on  any  portion  of  the  railway  to  complete  the  whole  line,  it  would 
seem  to  follow  that  one  of  the  prosecutors,  by  compelling  the 
Company  to  take  his  land  on  the  line  from  Market  Weighton  to 
Cherry  Burton,  would  thus  entitle  himself  to  a  mandamus  to 
compel  them  to  make  the  line  from  Cherry  Burton  to  Beverley, 
and,  the  Act  having  expired,  to  apply  to  Parliament  for  a  renewal 
of  their  powers  for  that  purpose.  But,  although  the  termini  were 
originally  intended  to  be  York  and  Beverley,  it  is  plain  the  Legis- 
lature contemplated  the  possibility  of  the  line  being  abandoned,  or 
being  only  partially  made,  because  in  the  one  case  the  powers  of 
the  Act  were  to  cease,  and  in  the  other  they  were  partially 
continued.  An  option  therefore  is  given  to  some  one.  By  the 
coarse  taken,  the  Court  of  Queen's  Bench  has  exercised  that 
option,  and  said  the  line  shall  be  made,  not  to  Beverley,  but  to 
Cherry  Burton.  In  our  opinion  that  option  was  left  to  the  Com- 
pany ;  and,  the  Company  having  bond  fide  made  an  available 
railway  over  the  land  taken,  their  obligation  to  the  land  owners  has 
in  this  respect  been  fulfilled. 

The  cases  upon  this  subject  are  very  few:  and  the  absence  of 
authority  is  very  striking,  when  we  remember  how  many  Acts  have 
passed  in  pari  materid,  not  only  for  railways  but  also  for  bridges 
and  turnpike  roads.  Notwithstanding  the  numerous  occasions  in 
which  such  proceedings  might  have  been  taken,  and  the  manifest 
interest  of  land  owners  to  enforce  their  rights,  no  instance  can  be 
found  of  any  indictment  for  disobeying  such  a  statute,  or  of  a 
mandamus  for  the  purpose  of  enforcing  it.  If  correctly  reported. 
Lord  Mansfield  determined  *thiB  point  in  Rex  v.  The  Proprietors 
of  the  Birmingham  Canal  (1) ;  for  he  says :  "  The  Act  imports  only 

(I)  2W.  Bl.  708. 
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an  authority  to  the  proprietors,  not  a  command :  They  may  desert 
or  suspend  the  whole  work,  and  d  fortiori  any  part  of  it."  On  the 
other  side,  the  language  of  Lord  Eldon  in  the  Bakemore  v.  The 
Glamorganshire  Canal  Navigation  (l)  is  referred  to  as  an  authority 
for  this  mandamus.  In  our  opinion  it  does  not  bear  that  construc- 
tion, although  it  appears  that  the  Court  of  Queen's  Bench  took  a 
different  view  of  that  authority  in  Reg,  v.  The  Eastern  Counties 
RaUtvay  Company  (2),  and  was  inclined  to  act  upon  it  and  award  a 
mandamus.  The  writ  was  subsequently  withheld  in  that  case, 
upon  another  ground;  but  Lord  Denman  seems  to  have  been  of 
opinion  that  upon  a  fitting  occasion  a  mandamus  ought  to  go. 
This,  and  the  recent  cases  in  the  Queen's  Bench  now  under  dis- 
cussion, are  the  only  cases  which  bear  upon  the  subject.  We  feel 
that  Lord  Denman  and  Lord  Campbell  are  high  authorities  upon 
this  or  any  other  matter,  and  are  both  equally  entitled  to  the 
respect  of  this  Court:  but  we  are  bound  to  pronounce  our  own 
judgment ;  and,  after  the  most  careful  consideration,  are  of  opinion 
that  judgment  ought  to  be  for  the  plaintiffs  in  error. 

The  result  is,  that  the  judgment  of  the  Court  below  must  be 
reversed. 

Judgment  reversed  (a). 


1853. 
April  30. 

[  874  J 


(Erbor  from  the  Queen's  Bench.) 
The  great  WESTERN  RAILWAY  COMPANY 

V.  REG.  (4). 
(On  the  relation  of  LANGFORD  and  SMITH.) 

(1  El.  &  Bl.  874r-878;  S.  0.  17  Jur.  695.) 

Mandamus  to  make  a  line  to  B.  It  appeared,  on  the  record,  ihat»  after 
the  making  of  the  return  but  before  the  judgment  of  the  Court  below,  the 
powers  of  the  Company  had  expired.  The  Court  of  Queen's  Bench  having 
held  that,  notwithstanding  this,  a  peremptoiy  mandamus  should  be  awarded, 
the  propriety  of  the  decision  on  this  point  was  questioned  by  the  Judges 
in  the  Exchequer  Chamber:  but  the  judgment  was  reversed  on  another 
ground:  ideo  qucere. 

In  the  special  Act,  it  was  enacted  that  <'it  should  be  lawful  for**  the 
Company  to  make  a  line  to  B.,  the  line  in  question,  '*and,  if  they  shall 
think  fit/'  a  branch.  And  that  the  line  to  R  '* shall  commenoe  at*'  he., 
<*and  shall  terminate  at  R,"  and  the  branch,   ''if  the   same  shall  be 


(1)  36  B.  B.  292  (1  My.  &  K  162). 

(2)  lOAd.  &E1.  531. 

(3)  In  conformity  with  this  decision, 
the  judgment  of  the  Court  of  Queen's 
Bench  in  Jieg.  v.  LancasJiire  and 
Tvi'kshire  Railway  Ct>mpany  {ante, 
p.  123)  was  reversed  in  the  Exchequer 


Chamber  without  argument:  Lanca- 
shire  and  Yorkshire  Railway  Campavy 
V.  Reg,,  May  28th,  1853. 

(4)  Cited,  Fifrhes  v.  Lee  drntrvemiey 
Board  (1879)  4  Ex.  D.  116.  120,  4S 
L,  J.  Ex.  402.— A.  C. 
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coBstracted,  sball  be  made  "  &o     In  the  Act  was  a  power  to  lease  the        Orbat 
branch,  with  the  powers  for  makiug  it :  Western 

Held :  that  it  was  not  obligatory  on  the  Company  to  make  the  line  to  R ,  Railway 
the  peculiar  words  of  the  special  Act  not  taking  the  clue  out  of  the  general  (company 
"^o-  Reg. 

MANBAMoa  to  make  a  railway  to  fiadstock.  The  Court  of 
Queen's  Bench  having  awarded  a  peremptory  mandamus  in  this 
case,  a  writ  of  error  was  brought.  The  record  is  sufficiently  stated 
in  the  report  of  the  case  below  (i) :  but  the  course  of  the  argument 
in  error  makes  it  necessary  to  set  out  some  parts  of  the  special  Act 
more  fully  than  was  requisite  for  the  former  report.  The  special 
Act  in  this  case  was  ''The  Great  Western  Railway  Amendment 
and  Extensions  Act,  1847  "  (10  &  11  Yict.  c.  ccxxvi.,  local  and 
personal,  public).  Sect.  1  recited,  amongst  other  things,  that 
"the  making  a  railway"  from  Twyford  to  Henley,  "and  also  a 
railway"  *from  Twiverton  to  Radstock,  "  would  be  of  great  public  [  •gzs  ] 
advantage :  "  and  that  "  it  is  also  expedient  that  certain  portions  of 
the  line  of  the  Great  Western  Railway  "  should  be  widened  and 
enlarged.  Sect.  4  enacted :  "  that  it  shall  be  lawful  for  the  Great 
Western  Railway  Company  from  time  to  time  to  raise,  by  creating 
new  shares  or  stock,"  380,000{.  Sect.  6  enacted  that,  after  the 
380,000/.  has  been  subscribed  for,  and  one  half  paid  up,  "  it  shall 
be  lawful  for  the  directors  of  the  said  Great  Western  Railway 
(Company "  to  borrow  or  mortgage  126,6662.  Sect.  7 :  "  that  it 
shall  be  lawful  for  the  said  Great  Western  Railway  Company,  if 
they  think  fit,  to  raise  the  sums  authorized  to  be  borrowed  on 
mortgage  by  this  Act,  or  any  part  thereof,  by  creating  new  shares 
of  the  said  Company,  instead  of  borrowing  the  same."  Sect.  11 : 
that  "it  shall  be  lawful  for  the  said  Company  to  make  and  maintain 
the  said  railways  to  Henley  and  to  Radstock  respectively,  and,  if 
they  think  fit,  the  diverging  lines,  or  any  of  them,  shown  in  the 
plans,  from  such  last-mentioned  branch  railway  to  various  collieries 
lying  adjacent  thereto,  and  also  to  widen  and  enlarge  the  said 
Great  Western  Railway."  Sect.  18 :  "  that  the  said  intended  railway 
first  above  mentioned  shall  commence  by  a  junction  "  at  Twyford, 
"  and  shall  terminate  in  "  Henley ;  "  and  the  said  intended  railway 
secondly  above  mentioned  shall  commence  by  a  junction  "  at 
Newton,  "and  shall  terminate"  at  Radstock.  "And  the  said 
branch  railways,  if  the  same  shall  be  constructed,  shall  be  made  in 
the  lines  defined  on  the  plans  deposited."  Sect.  80:  "That  it 
shall  be  lawful  for  the  said  Company  "  "  to  let  oh  lease  the  said 

(1)  Beg,  V.  Oreat  Weaien^  Bailway  Company,  aniet  p.  124. 
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diverging  lines  of  railway  from  the  branch  railway  to  Badstock 
hereby  ^authorized  to  be  made  or  any  of  them,  or  any  part  thereof, 
either  before  or  after  the  construction  of  the  same,  with  all  the 
powers  of  the  said  Company  in  reference  thereto,  to  the  owners  or 
others  interested  in  the  adjacent  collieries  and  works  to  which  the 
same  respectively  extend,  for  such  term  or  terms  of  years,  at  such 
rent  or  rents,  or  subject  to  such  agreements  as  to  the  construction 
thereof  by  the  said  last  mentioned  parties  and  upon  such  other 
conditions  as  may  be  mutually  agreed  upon  between  such  last 
mentioned  parties  and  the  said  Company."  The  line  in  question 
was  the  line  to  Badstock. 

Butt,  for  the  plaintiffs  in  error  (defendants  below),  prayed  that 
the  judgment  of  the  Court  of  Queen's  Bench  might  be  reversed, 
and  contended  that  the  case  did  not  differ  in  principle  from  York 
and  NoHh  Midland  Railway  Company  v.  The  Queen  (l). 

Welsby,  contrh  : 

The  language  of  the  special  Act  in  this  case  is  peculiar :  and  it 
may  therefore  be  contended,  without  impeaching  the  judgment  of 
this  Court  in  Yo7'k  and  North  Midland  Railway  Company  v.  The 
Queen  (1),  that  the  Act  is  obligatory  on  the  Company.  The  recital 
makes  a  distinction  between  the  two  lines  and  the  alterations  to  be 
made  in  the  line  of  the  Great  Western  Bailway.  The  making  of 
the  lines  "  would  be  of  great  public  benefit :  "  but,  as  to  the  altera- 
tions, it  is  only  stated  that  they  would  be  "  expedient."  Sect.  11 
marks  the  same  distinction :  the  Company  are  "  to  *make  and 
maintain  "  the  two  lines ;  "  and,  if  they  think  fit,"  to  make  certain 
branch  lines  and  the  alterations  in  the  main  line.  So,  again,  by 
sect.  18,  the  two  lines  "  shall  commence  "  and  "  shall  terminate ; " 
but,  as  to  the  branch  lines,  the  words  are  changed  to  "  the  said 
branch  railways,  if  the  same  shall  be  constructed,  shall  be  made." 
It  seems,  taking  all  these  sections  together,  that  the  intention  was 
that  the  branch  lines  and  alterations  should  be  made  **  if  the  Com- 
pany thought  fit,"  as  it  was  expedient  that  they  should  be ;  but 
that  the  two  lines,  the  "  making  of  which  would  be  of  great  public 
advantage,"  should  be  made  at  all  events. 

(Crbsswbll,  J. :  Sect.  80  may  in  some  degree  explain  the  change 
of  language  on  which  you  rely.  It  is  lawful  for  the  Company  to 
make  the  two  lines,  and  the  branch  lines :  but,  if  they  think  fit, 

(1)  AnU,  p.  444. 
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the  Companj  may  allow  the  branch  lines  to  be  made  by  other 
persons.) 

Butt  was  not  called  on  to  reply. 

Jbrtis,  Gh.  J. : 

We  are  all  of  opmion  that  this  case  is  governed  by  the  decision 
in  York  and  North  Midland  Railway  Company  v.  The  Queen  (1),  and 
that  the  difference  in  the  language  is  explained,  as  my  brother 
Crbsswell  points  out,  by  the  power  to  lease  the  line  given  in  sect.  30. 
In  the  same  way,  by  sect.  6,  "  it  shall  be  lawful "  to  raise  money  by 
mortgage ;  and,  by  sect.  7,  the  Company  are  empowered,  **  if  they 
think  fit,"  to  raise  the  money  by  new  shares.  It  is  clear  that  in 
both  cases  the  words  are  permissive. 

I  wish  to  notice  one  point,  lest,  by  passing  it  over,  I  should  be 
understood  to  assent  to  the  doctrine  laid  down  in  the  Court  below, 
as  to  the  effect  of  the  expiration  of  the  powers  of  the  Company, 
after  the  return,  but  before  the  peremptory  mandamus  was  awarded. 
It  is  not  necessary  to  decide  this  point :  but  I  consider  it  one  well 
worthy  of  much  consideration.  There  is  a  very  great  difference 
between  an  indictment  for  not  fulfilling  a  public  duty,  and  a 
mandamus  commanding  the  party  liable  to  fulfil  it. 

Pabke,  B.  : 

I  perfectly  concur  with  my  Lord  Chief  Justice  ;  and  upon  both 
points. 

The  rest  of  the  Court  (2)  concurred. 

Judgment  reversed. 
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(Error  from  the  Queen's  Bench.) 
BODDINGTON  v.  CA8TELLI. 

(1  EL  &  Bl.  879—888;  S.  C.  23  L.  J.  Q.  B.  31 ;  1  0.  L.  R.  281 ;  17  Jur.  781.) 

Aeaumpsit  to  recover  a  partial  loss  on  a*  valued  policy  of  insuratioe  on 
goods  on  a  voyage  to  a  market :  premiam  60  per  cent.,  to  return  23^.  dd. 
if  landed  in  the  United  Kingdom. 

Plea  1.  Set-off  for  premiums.  Demurrer:  Held  by  the  Court  of 
Exchequer  Chamber,  affirming  the  judgment  of  the  Queen's  Bench,  a 
bad  plea  (3). 

Plea  2.  Bankruptcy  of  plaintiff  before  action.  Beplication  :  A  transfer 
of  the  goods,  with  an  assignment  of  the  contract  of  insurance,  to  F.,  before 
the  bankruptcy,  with  an  averment  that  plaintiff  sued  as  trustee  for  F. 

(1)  Ante,  p,  444.  Barons, 

(2)  Pollock,  C.  B.,  Cresswell  and         (3)  See  ante,  p.  21,  note  (2). 
WiLLLAMS,  JJ.,  Plait  and  Martin, 


18.53. 

Ajnnl  29,  30. 

May  6. 

[879] 
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BoDDiKOTON  Bejoinder :  that  the  risk  ended  in  the  United  Kingdom  before  bankniptcj ; 

fk  and  that  the  right  to  have  a  return  of  premium  was  not  transferred  from 

Oastki.li.  plaintiff  before  bankruptcy.    Demurrer : 

Held,  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of 
the  Court  of  Queen's  Bench,  that,  the  causes  of  action  being  both  vested 
in  the  plaintiff  before  bankruptcy,  and  being  such  that  distinct  actions 
might  have  been  brought  by  him  whilst  $ui  juris,  the  plaintiff  was  entitled 
to  sue  in  his  own  name  as  trustee  for  that  cause  of  action  in  which  he  had 
no  beneficial  interest  at  the  time  of  his  bankruptcy. 

Per  Jeryis,  Ch.  J.,  Crksswell  and  Williams,  JJ.,  Pakke,  Plait  and 
Martin,  Barons,  dubitante  Pollock,  C.  B.,  it  would  have  been  otherwise 
had  the  plaintiff  then  had  any  beneficial  interest,  however  small,  in  the 
cause  of  action  itself. 

Thb  Court  of  Queen's  Bench  having  given  judgment  for  the 
plaintiff  below,  on  demurrer  to  the  fourth  plea,  and  the  rejoinder 
to  the  sixth  plea,  the  defendant  below  brought  error. 

The  pleadings  are  stated  in  the  report  of  the  case  below  (l). 

The  case  was  argued  in  this  Term  (2). 

Bramwell^  for  the  plaintiff  in  error,  defendant  below : 

The  principal  question  arises  on  the  rejoinder  to  the  replication 
to  the  plea  of  bankruptcy.  The  facts  disclosed  on  the  record  are, 
[  •880  ]  that  there  was  one  contract  by  *which  Boddington,  defendant  below, 
promised  Gastelli,  on  the  happening  of  one  event,  to  pay  him  a 
sum  of  money  by  way  of  return  of  premium;  and  also  promised  to 
indemnify  him  against  loss  on  certain  goods.  So  that  it  was  one 
contract  with  two  branches.  And  the  action  is  brought,  in  Ca8ielli*s 
name,  for  not  indemnifying  him ;  to  which  Gastelli's  bankruptcy  is 
pleaded.  At  common  law,  Gastelli  is  the  person  entitled  as  plaintiff 
to  maintain  any  action  on  the  contract  made  with  him.  Bat  the 
bankruptcy  of  a  trader,  by  force  of  the  bankrupt  laws,  transfers  all 
his  personal  estate,  including  choses  in  action,  to  his  assignees. 
On  this  enactment  the  cases  have  engrafted  a  qualification,  that 
personal  estate  shall  include  only  those  choses  in  action  in  which 
the  bankrupt  has  a  beneficial  interest.  The  replication  to  the  plea 
of  bankruptcy  shows  that  Gastelli  had  no  beneficial  interest  in  Uie 
performance  of  that  branch  of  the  contract  on  which  the  action  is 
brought,  viz. :  the  promise  to  indemnify  against  loss  on  the  goods ; 
for,  before  bankruptcy,  all  benefit  to  arise  from  that  promise  had 
been  by  him  transferred  to  Messrs.  Fuidge,  the  purchasers  of  the 
goods ;  and,  if  that  stood  alone,  the  right  to  sue  would  not  pass  to 
the  assignees.    But  it  is  shown  by  the  rejoinder  that  the  other 

(1)  CaateliiY.Boddingtotiy  ante,  1^,21.      well  and  Williams,  JJ.,  and   Paike, 

(2)  April  29th  and  dOth.      Before      Piatt  and  Martin,  Barons. 
Jervis,  Ch.  J.,  Pollock,  C.  B.,  Cress- 
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event  also  had  happened,  and  that  Gastelli  was  before  his  bankruptcy  Boddington 
entitled  to  a  return  of  premium.  The  beneficial  interest  in  the  gastblli. 
performance  of  that  branch  of  the  contract  was  not  transferred  to 
Messrs.  Fuidge;  it  unquestionably  remained  in  Gastelli  till  his 
bankruptcy,  and  then  passed  to  the  assignees :  and  there  can  be  no 
doubt  they  might  bring  an  action  to  recover  that  sum.  The  decision 
of  the  GouBT  below  is  that,  though  the  assignees  are  the  only  persons 
who  can  bring  an  action  on  the  contract  for  the  *non-performance  [  *88i  ] 
of  one  branch  of  it,  yet  Gastelli  also  may  bring  an  action  in  his 
name  for  the  non-pertormance  of  the  other  branch.  This  would 
divide  one  entire  contract  into  two,  an  anomaly  for  which  there  is 
no  authority.  In  the  Gourt  below,  the  question  is  treated  by  the 
Judges  as  though  there  were  two  contracts :  as  if  the  promise  to 
return  the  premium  was  a  promise  implied  by  law  from  the  failure 
of  consideration;  but  that  is  a  mistake.  The  promise  to  return 
premium  here  is  an  express  promise,  founded  on  the  same  con- 
sideration as  the  promise  to  indemnify.  It  is  a  case  of  mutual 
promises :  in  consideration  that  Gastelli  promises  to  fulfil  his  part 
of  the  contract  contained  in  the  policy,  Boddington  promises  to 
fulfil  his.  It  happens  that  Boddington's  part  of  the  contract  has 
two  incidents ;  but  still  there  is  but  one  contract.  The  neglect  to 
pay  the  return  of  premium  might  have  been  assigned  as  a  breach, 
as  it  was  in  KeUner  v.  Le  Memrier  (i)  and  Aguilar  v.  Rodgers  (2) : 
and,  if  this  had  been  a  contract  under  seal,  that  would  have  been 
necessary.  Then,  that  being  so,  the  state  of  things  at  the  time  of 
the  bankruptcy  is  to  be  looked  at.  If  there  is  then  no  beneficial 
interest  in  the  bankrupt,  the  contract  does  not  pass.  If  the  whole 
beneficial  interest  is  in  him,  the  contract  does  pass.  In  the  third 
case,  in  which  the  beneficial  interest  is  partly  in  the  bankrupt,  and 
partly  not,  the  contract  also  passes  to  the  assignees,  who  then  take 
for  the  benefit  of  the  estate  what  belonged  to  the  bankrupt,  and  are 
trustees  as  to  the  residue  for  those  interested. 

(Pollock,  G.  B.  :  I  know  that  it  has  been  decided  that,  if  there 
is  the  smallest  scintilla  of  interest  left  in  the  bankrupt,  the  ^assignees  [  *882  ] 
must  take  the  entire  legal  interest,  as  trustees  as  to  the  residue. 
But,  sitting  here  in  a  court  of  error,  I  am  at  liberty  to  question  the 
principle  on  which  that  has  been  decided.  It  is  not  very  consistent 
with  WUUs  V.  Freeman  (3).) 

(1)  7  E.  B.  681  (4  East,  396).  (3)  12  East.  606. 

(2)  4  E,  B.  478  (7  T.  E,  421). 
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BoDDiKOTON   That  case,  if  it  decided  that  there  can  be,  at  one  and  the  same  time, 

Cabtellt.     ^0  holders  of  a  bill  of  exchange,  is  an  authority  for  the  defendant 

in  error  ;  but  such  a  proposition  can  hardly  be  law.     The  facts  are 

a  little  complicated ;  but  the  case,  when  examined,  has  not  such  an 

effect. 

(Parke,  B.  :  No  :  the  Court  of  King's  Bench  decided  the  case  on 
the  ground  that  the  whole  bill  passed  to  the  plaintiff,  and  that  he 
alone  could  sue  on  it,  though  he  could  not  recover  the  whole  amoant. 
They  expressly  say  that  the  assignees  had  no  right  to  sue  on  the 
bUl  for  any  amount  (l).) 

The  real  question  is,  whether,  at  the  time  of  the  bankruptcy,  the 
bankrupt  had  any  beneficial  interest  in  the  contract  ?  If  he  had, 
it  passed  to  his  assignees ;  for  the  contract  is  indivisible :  Reid  v. 
FurnivaH^). 

As  to  the  plea  of  set-off,  it  has  been  held  that  such  a  plea  is 
issuable :  Thamson  v.  Redman  (s). 

(Gresswell,  J. :  It  does  not  appear  that  the  plea  in  Thomson  v. 
Redman  (3)  was  persevered  in  and  argued  on  demurrer.  If  it  was, 
I  think  it  probably  was  unsuccessful.  But  the  plea  in  Thomson  v. 
Redman  (3)  had  more  of  the  character  of  a  plea  than  the  one  now 
before  us ;  for  the  policy  was  one  on  which  the  loss  was  total.) 

Watson,  contra  : 

The  rejoinder  is  bad  in  substance.  At  the  time  of  the  bankruptcy 
there  were  two  distinct  causes  of  action :  both,  at  law,  vested  in 
[  ^883  ]  Gastelli.  The  ^beneficial  interest  in  one  of  those  remained  in 
Gastelli  up  to  his  bankruptcy,  and  then  passed  to  his  assignees ; 
but  the  beneficial  interest  in  the  other  had  been  assigned  to  Messrs. 
Fuidge.  Why  should  that  cause  of  action  pass  to  the  assignees  ? 
It  was  entirely  in  the  option  of  Messrs.  Fuidge  to  order  the  vessel 
to  what  port  they  pleased,  so  that  the  premium  might  never  have 
been  returnable  at  all. 

(Parke,  B.  :  The  proper  person  to  sue  on  a  chose  in  action  is  fixed 
for  ever  at  the  time  of  the  bankruptcy;  it  cannot  vary  with  the 
subsequent  state  of  things.  That  was  determined  in  CarvaUio  v. 
Bum  (4)  and  Bum  v.  Cairaiho  (5).) 

(1)  12  East,  661.  (5)   1  Ad.  &  M.  883,  in  Ex.  Ch., 

(2)  38  B.  E.  684  (1  Cr.  &  M.  538).  affirming  the  judgment  of  K  B.,  in 

(3)  11  M.  &  W.  487.  Carvalho  v.  Bnm,  4  B.  &  Ad.  382. 

(4)  4  B.  &  Ad.  382. 
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The  defendant  in  error  may  admit  that  it  is  so ;  and,  farther;  that  Boddikoton 
in  this  case  the  right  to  sue  for  the  return  of  premium  passed  to  gastblli. 
the  assignees.  That  consequence  follows  from  the  enactment  in 
the  Bankrupt  Acts,  vesting  in  the  assignees  all  the  bankrupt's 
personal  estate  (stat.  12  &  18  Yict.  c.  106,  s.  141)  (1).  But  the  other 
cause  of  action,  on  the  right  to  be  indemnified  against  damage  to  the 
goods,  was  not  personal  estate  of  the  bankrupt :  for  it  had  been 
assigned  to  Messrs.  Fuidge,  and  was  their  personal  estate.  Though 
the  two  causes  of  action  arose  out  of  the  same  contract,  they  are 
distinct. 

(Williams,  J. :  Suppose  there  were  a  deed  by  which  a  man 
covenanted  to  pay  a  trader  an  annuity,  and  one  annual  payment 
was  due,  and  the  beneficial  interest  in  that  year's  payment  was 
assigned ;  and  then  another  year's  payment  became  due,  and  the 
beneficial  interest  in  that  was  not  assigned ;  and  then  the  cove- 
nantee become  bankrupt.    Who  would  sue  ?) 

The  ^transferee,  in  the  name  of  the  bankrupt,  for  the  first  year's  [  *884  ] 
payment,  which  was  the  personal  estate  of  the  transferee;  the 
assignees  of  the  bankrupt  for  the  subsequent  payments,  which, 
being  personal  estate  of  the  bankrupt,  passed  to  his  assignees. 
Though  the  two  causes  of  action  arise  from  the  same  contract,  they 
are  quite  distinct.  They  might  be  sued  for  in  separate  actions ; 
the  Statute  of  Limitations  would  bar  them  at  different  times ;  they 
are  in  every  sense  severable.  The  estate  can  have  no  benefit  from 
the  performance  of  the  subject-matter  of  the  present  action ;  and 
under  the  words  "  personal  estate  "  there  pass  only  those  contracts 
the  performance  of  which  would  be  beneficial  to  the  bankrupt's 
estate:  Beckham  v.  Drake (2),  There  are  no  authorities  to  show 
that  a  beneficial  interest  to  the  bankrupt's  estate,  in  something 
collateral  to  the  cause  of  action,  necessarily  passes  it  to  the  assignees. 
The  first  case  on  the  subject  is  Scott  v.  Surman  (s).  There 
WiLLBs,  Gh.  J.  says:  ''My  notion  is  that  assignees  under  a 
commission  of  bankruptcy  are  not  to  be  considered  as  general 
assignees  of  all  real  and  personal  estate  of  which  the  bankrupt  was 
seised  and  possessed,  as  heirs  and  executors  are  of  the  estates  of 
their  ancestors  and  testators ;   but  that  nothing  vests  in  these 

(1)  See  now  Bankruptcy  Act,  1883  M.  &  W.  315),  which  reversed  the 
(46  &  47  Vict  a  62),  8&  44,  64.— A.  0.  judgment  of  Ex.  in  Beckham  v.  Drake, 

(2)  8ri  E.  B.  301  (2  H.  L.  0.  679,  8  M.  &  W.  846.  [See  60  E.  E.  678, 
affirming  the  judgment  of  Ex.  Oh.  in  note  (1).] 

Drake  v.  Beckham,  60  E.  E.  691  (11  (3)  WiUes,  400,  402. 
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BoDDiHOTOK  assignees  even  at  law  bat  such  real  and  personal  estate  of  the 
Castelli.  bankrupt  in  which  he  had  the  equitable  as  well  as  the  legal  interest, 
and  which  is  to  be  applied  for  the  payment  of  the  bankrupt's  debts." 
But  nothing  is  said  there  about  the  effect  of  a  scintilla  of  interest. 
[  •885  ]  That  *wa8  first  said  by  Lord  Alvanley  in  Carpenter  v.  MameU  (i). 
He  says :  '*  If  indeed  they  had  possessed  the  most  remote  possibility 
of  interest,  or  if  they  could  state  any  thing  from  which  a  benefit  to 
the  creditors  would  result,  I  should  hold  that  the  action  might  be 
maintained."  But  that  was  a  mere  dictum:  it  is  nothing  bat 
vehement  declamation. 

(Jbrvis,  Ch.  J. :  The  doctrine  may  have  begun  in  vehemence ; 
but  it  has  been  followed  up  calmly.  It  was,  I  think,  taken  for 
granted  in  D'Amay  v.  Chesneau  (2)  and  in  Beckliam  v.  Drake  (s). 

Parke,  B.  :  The  foundation  of  the  doctrine  is  in  Scott  v.  Surman  (4). 
It  perhaps  does  not  necessarily  follow  from  his  language  that 
WiLLES,  Gh.  J.  thought  that,  if  there  was  any  beneficial  interest  in 
the  bankrupt,  the  whole  legal  interest  must  pass  to  his  assignees ; 
but  it  looks  very  like  it.  And  the  proposition  has  repeatedly  been 
recognised  since.  But  the  point  which  you  have  raised,  whethw 
the  test  is  a  beneficial  interest  in  the  contract  out  of  which  a  vested 
cause  of  action  arises,  or  a  beneficial  interest  in  the  vested  cause  of 
action  itself,  is  well  worth  consideration.) 

The  plea  of  set-off  cannot  be  maintained. 

(The  Court  intimated  that  it  was  unnecessary  for  him  to  argue 
this  point.) 

James  Wilde  (in  the  absence  of  Bramwell)  was  heard  in  reply. 

Cur.  adv.  vulL 

Jervis,   Gh.  J.,    on  a  subsequent  day  in  this  Term   (May   4thX 
delivered  judgment : 

[886]  We  are  of  opinion  that  the  judgment  of  the  Court  of  Qaeen's 

Bench  in  this  case  should  be  affirmed.  The  question  of  set-off  was 
disposed  of  during  the  argument.  The  other  question  arises  thus. 
There  is  a  policy  of  insurance  made  with  the  plaintiff  on  goods, 
from  the  Havannah  to  a  market  in  Europe,  at  GOs.  per  cent,  pre- 
mium, to  return  288.  9d.  per  cent,  if  the  risk  ended  in  the  United 
Kingdom,  and  less  if  at  other  places  in  the  north  of  Europe.     The 

(1)  3  Bos.  &  P.  40.  (3)  81  E.  E.  301  (2  H.  L.  0.  579). 

(2)  13  M.  &  W.  796.  (4)  WiUes,  400. 
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plaintiff  sold  the  goods,  whilst  at  sea,  and  transferred  the  policy  BoDDnrcToir 
and  the  right  and  interest  of  the  plaintiff  to  recover  for  the  loss  of  gabtrlli. 
the  goods  to  Messrs.  Fuidge,  and  delivered  the  policy  to  them.  An 
average  loss  on  the  goods  happened ;  the  cargo  was  delivered ;  and 
the  risk  thereon  ended  in  England :  the  plaintiff  thereupon  became 
entitled  by  virtae  of  the  stipulation  in  the  policy  to  a  return  of 
premium.  He  then  became  bankrupt ;  and  the  question  is  whether 
he  can  sue,  after  his  bankruptcy,  in  his  own  name  for  the  average 
loss. 

It  is  contended  for  the  defendant  that  he  cannot,  because  the 
right  to  sue  for  a  return  of  premium  is  transferred  to  the  assignees 
(as  it  unquestionably  is),  and  that  right  arises  out  of  the  contract  in 
the  policy  itself,  and  is  distinguishable  on  that  ground  from  a  claim 
of  return  of  premium  for  short  interest,  or  where  the  policy  is  void ; 
and  there  is  certainly  that  difference.  Then  it  is  contended  that, 
both  causes  of  action  arising  out  of  the  same  contract,  the  assignees 
have  a  direct  interest  for  the  benefit  of  the  estate  in  the  contract 
itself;  and  that  the  whole  contract,  with  the  existing  causes  of 
action  upon  it,  is  transferred  to  the  assignees ;  or,  at  all  events,  that 
the  bankrupt  alone  cannot  sue  for  the  breach  of  part  of  it,  the  non- 
payment of  the  average  loss.  We  ♦think  this  reasoning  is  incorrect.  [  •887  ] 
If  there  had  been  a  contract  on  which  one  action  only  could  have 
been  brought  for  both  causes  of  action,  as,  for  instance,  if  it  had 
been  a  bond  or  an  agreement  with  a  penalty  to  secure  the  payment 
of  the  average  loss  and  the  return  of  premium,  the  argument  would 
have  been  well  founded.  This  point  was  decided  in  the  House  of 
Lords  in  the  case  of  Beckham  v.  Drake  (i).  As  the  penalty  could 
not  be  divided,  and  the  bankrupt  had  an  interest  in  the  penalty  to 
secure  that,  which  was  a  part  of  the  bankrupt's  personal  estate  and 
consequently  passed  to  the  assignees,  the  bankrupt  could  not  sue 
for  it,  certainly  not  alone ;  and  there  would  be  a  good  answer  to  an 
action  by  him.  But  this  is  a  case  in  which  there  are  two  separate 
causes  of  action,  totally  distinct  from  each  other,  though  arising 
upon  the  same  instrument ;  and  an  action  may  be  brought  on  each 
of  them.  It  is  similar,  as  my  brother  Williams  observed,  to  a  case 
where  there  is  a  covenant  to  pay  an  annuity,  or  a  certain  sum  every 
year.  A  separate  action  may  be  brought  for  each  year's  annuity  in 
arrear.  There  is  no  objection  in  point  of  law  to  these  several 
actions,  though  the  Court  may,  in  the  exercise  of  its  equitable 
jurisdiction,  consolidate  the  actions  in  order  to  prevent  vexatious 
(1)  81  B.  R  301  (2  H.  L.  0.  679). 
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BoDDiNQTON  exp6nse.  The  first  cause  of  action  in  this  case  was  for  average 
Castblli.  loss:  in  that  action  the  bankrupt  had  not  the  least  beneficial 
interest ;  therefore  no  part  of  that  cause  of  action  passed  to  the 
assignees ;  and  there  is  no  reason  whatever  to  prevent  the  bankrapt 
suing  as  a  trustee  for  his  vendees  to  recover  all  that  can  be 
recovered. 

[  888  ]       Pollock,  C.  B. : 

I  perfectly  concur  in  the  judgment  just  given,  and  in  the  reasons : 
but  I  wish  it  to  be  understood  that,  speaking  for  myself  only,  I 
should  have  been  by  no  means  prepared  to  accede  to  the  judgment 
if  it  had  been  thought  necessary  to  act  on  the  position  that,  where 
the  trader  assigns  the  benefit  of  an  entire  contract,  his  transferee 
shall  not  be  entitled  to  sue  in  his  name  as  trustee  after  bankruptcy, 
if  at  the  time  of  the  bankruptcy  there  remained  in  the  trader  the 
smallest  possibility  of  beneficial  interest.  In  Beckham  v.  Drake  (i) 
the  question  was  between  the  assignees  of  the  trader,  and  the  trader 
himself  suing  for  his  own  benefit.  I  am  not  prepared  to  hold  that 
the  right  of  a  third  party  to  sue  in  the  trader's  name  shall  be 
defeated  by  the'  smallest  possibility  of  interest  remaining  in  the 
trader. 

Judgment  affirmed. 

(1)  81  B.  R.  301  (2  n.  L.  C.  579). 
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IN    THE    COURT    OP    COMMON    PLEAS. 


CHEVELEY  v.  FULLER  iss^. 

Jan,  24. 
(13  C.  B.  122—127.)  

r  122 1 

A.  wrote  to  B.  on  the  loth  of  July,  proposing  a  partnership,  saying, 
**  As  to  the  time,  I  certainly  should  wish  it  hy  the  end  of  August"  To 
tfai^  B.  answered,  on  the  16th,  '*!  am  ready  to  accede  to  your  proposaL 
With  regard  to  time,  if  you  could  possihly  defer  my  coming  until  the  second 
week  in  September,  it  would  suit  much  best."  On  the  19th,  A.  again 
wrote,  *'The  time  is  very  important,  and  ought  not  to  be  later  than 
August : "  Held,  that  these  letters  did  not  constitute  an  absolute  agreement ; 
and,  the  Judge  of  the  county  court  having  left  it  to  the  jury  to  determine 
whether  B.'s  letter  of  the  16th  of  July  was  a  positive  acceptance  of  A.'s 
proposal  of  the  loth  :  Held,  a  misdirection. 

This  was  an  action  brought  by  the  plaintiff,  a  draper's  assistant, 
against  the  defendant,  a  draper,  under  the  following  particulars  of 
demand : 

"  This  action  is  brought  to  recover  SOL  damages,  for  breach  of 
contract,  by  reason  of  the  defendant  not  taking  the  plaintiff  into 
partnership  in  the  month  of  July,  August,  or  September,  last." 

The  action  was  tried  (by  a  jury)  before  the  Essex  County  Court  at 
Chelmsford,  on  the  28th  of  October,  1852,  when  a  verdict  was  found 
for  the  plaintiff,  damages  80L 

On  behalf  of  the  plaintiff,  a  correspondence  by  letters  between  the 
plaintiff  and  the  defendant,  was  put  in  evidence ;  and  the  following 
were  relied  on  by  the  plaintiff  as  forming  the  contract : 

Chslmsford,  June  15th,  1852, — from  defendant  to  plaintiff: 
"  Almost  ever  since  you  left  Chelmsford,  my  brother's  health  has 
been  declining ;  and  for  the  last  nine  months  he  has  been  but  little 
in  the  business.  He  has  now,  I  believe,  quite  made  up  his  mind 
to  leave  it,  and  that  as  soon  as  possible:  and,  unfortunately,  I 
think  I  never  was  worse  manned.  Do  you  happen  to  know  a  first- 
class  man  that  would  suit  my  trade, — one  that  I  could  place  the 
utmost  confidence  in  ?  If  I  meet  with  such  a  man,  I  should,  after 
a  short  time,  give  him  a  share  in  the  business.  In  fact,  I  do,  or 
shall  immediately,  require  some  one  to  manage  the  house.  It  is 
a  good  opportunity  for  any  young  man  that  has  no  means  of  his 
own.  I  am  very  glad  to  hear  you  are  so  well  and  happily  settled; 
and  I  hope  and  wish  you  may  quickly  make  a  *fortune.  We  are  C  *^23  ] 
not  busy.  The  trade  in  the  town  generally  has  decreased.  Market- 
days  are  bad.  If  you  can  recommend  me  any  one,  shall  be 
obliged." 

R.B, — VOL.  xcm.  30 
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Ghbvbi.et        Maboatb,  16th  of  June,  1852, — ^from  plainti£f  to  defendant: 
FuLLBB.  ''I  received  yours  in  due  time.    In  answer,  I  beg  to  say  that  I  do 

not  know  of  any  one  likely  to  suit  you.  Young  men  of  the  class 
you  want  are  not  often  to  be  met  with.  If  you  will  make  it 
answer  my  purpose,  and  like  to  re-engage  me,  please  write  by 
return  of  post." 

Chelmsford,  July  the  16th,  1852, — from  defendant  to  plaintiff : 
^*  I  have  been  from  home,  or  should  have  replied  sooner.  I  never 
supposed  your  last  was  intended  as  rudeness ;  therefore  will  pass  it 
over,  and  reply  to  yours  of  the  9th  instant :  and,  as  you  appear 
anxious  to  start  as  a  partner,  I  make  the  following  proposal  to  you, 
to  give  you,  for  the  first  two  years,  one  third  of  the  business :  at  the 
end  of  that  time,  if  we  go  on  pleasantly,  give  you  an  equal  share. 
You  may  consider  one  third  worth  to  you  from  1501.  to  200f.  All 
our  other  arrangements  will  be  the  same  as  my  brother's :  rent 
of  premises,  602. ;  capital  employed,  8,000Z. ;  allowance  for  young 
men  and  a  servant,  !()«.  per  head  per  week,  which  includes  coal, 
beer,  and  wear  and  tear ;  that  is  all.  The  furniture  in  the  house 
to  be  yours,  taken  of  course  as  you  and  my  brother  agree  upon. 
The  buying  and  paying  accounts,  I  reserve  to  myself;  although 
shall  at  any  time  be  glad  to  get  rid  of  it.  The  stock  to  be  taken 
fairly  between  my  brother  and  yourself.  I  find  our  agreement  is 
drawn  so  that  we  could  at  any  time  have  separated,  by  either  party 
giving  the  other  three  months'  notice.  I  think  that  is  too  short, 
and  ought  to  be  six  months,  or  forfeit  50/.  or  lOOL  Of  course,  I 
do  not  anticipate  such  a  thing;  but  I  believe  such  clauses  are 
[  •124  ]  always  introduced.  Now,  the  next  thing  is  the  time.  *I  certainly 
should  wish  it  by  the  end  of  August ;  for,  of  course,  we  must  take 
stock ;  as,  after  that  time,  we  shall  be  buying  autumn  goods.  If  this 
is  satisfactory  to  you,  it  will  be  better  to  have  a  copy  of  agreement 
drawn  first." 

Margate,  16th  July,  1862, — ^plaintiff  to  defendant : 
"  In  reply  to  yours  of  this  morning,  I  beg  to  state  I  am  ready 
to  accede  to  your  proposal.  With  regard  to  time,  if  you  could 
possibly  defer  my  coming  until  the  second  week  in  September,  it 
would  suit  much  best,  as  our  season  in  August  is  at  the  height. 
Perhaps  when  you  forward  tlje  agreement,  you  would  name  the 
latest  time." 

Ghblmsfobd,  July  19th,  1852,--defendant  to  plaintiff: 

*'  Mr.  Veley  is  in  London  ;  but  I  will  see  him  to-morrow,  and  gel 
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him  to  draw  a  copy,  and  forward  to  yoa.    The  time  is  very  impor-     ciiBVKr.KT 
tant,  and  ought  not  to  be  later  than  August;   for,  harvest  will  then      fum.e&. 
be  over,  and  there  will  be  a  little  more  doing.    Besides,  I  shall  want 
to  be  buying  a  few  autumn  goods." 

Chelhsfobd,  July  2l8t,  1852, — defendant  to  plaintiff : 
"  If  you  have  not  named  your  leaving  to  Mrs.  Gostling,  you  had 
better  not  do  so  for  a  few  days,  or  until  you  hear  from  me  again ; 
as,  a   circumstance  quite   unexpected,  and  very  important,  has 
occurred,  which  may  compel  me  to  alter  my  circumstances." 

Maboatb,  22nd  July,  1852, — ^plaintiff  to  defendant : 
"  I  have  made  every  arrangement  to  leave  at  the  end  of  August. 
Have  engaged  a  young  lady,  also  a  young  man.  Expect  him  on 
Saturday  next.  I  thought  it  would  be  better  to  have  him  as  soon 
as  possible,  to  get  used  to  the  business  before  I  left.  Must  say  was 
very  much  surprised  at  the  contents  of  your  last." 

Chelmsford,  28rd  July,  1852, — defendant  to  plaintiff : 
"I  should  be  very  sorry  indeed  if  you  lost  your  situation :  but,  if  [  126  ] 
you  have  made  the  matter  known  to  Mrs.  Gostling,  I  have  no  doubt 
she  will  be  very  glad  to  find  that  she  can  stQl  have  the  services  of 
two  persons  that  suit  her  so  well.  If  not,  I  am  quite  willing  to 
give  her  that  explanation  that  will  exempt  you  from  all  blame. 
But  I  have, — at  all  events,  for  the  present, — completely  altered  my 
arrangements,  and  exceedingly  regret  the  trouble  I  have  given 
you. 

At  the  trial,  the  defendant's  attorney  submitted  to  the  Court  that 
the  letters  could  not  be  read  in  evidence,  without  being  first 
stamped,  and  that  they  did  not  constitute  an  agreement  in  point  of 
law,  and  the  plaintiff  ought  to  be  nonsuited.  The  learned  Judge, 
however,  held  that  the  letters  did  not  require  a  stamp ;  and  also 
determined  not  to  nonsuit  the  plaintiff,  or  to  decide  the  question 
whether  the  said  letters  did  or  did  not  amount  to  a  contract  in 
point  of  law :  but  left  the  question  to  the  jury ;  and,  in  submitting 
the  case  to  them,  said,  amongst  other  things,  ''I  leave  the  question 
to  you,  whether  this  was  an  absolute  contract  or  not.  Was  there 
such  an  agreement  between  the  parties,  that  the  defendant  Cheveley 
positively  should  take,  and  the  plaintiff  Fuller  go  into  partner- 
ship ?  And  this  depends  on  the  letter  of  the  15th,  and  the  reply. 
The  question  is,  was  there  an  acceptance  of  the  offer  ?  I  shall  leave 
you  to  determine  if  this  was  a  positive  acceptance  binding  each 

party." 

30—2 
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Chkvklbt  The  questions  for  the  opinion  of  the  Court,  are :  "First,  whether 
FuLLKR.  the  letters  forming  the  alleged  agreement  should  have  been  admitted 
in  evidence  by  the  Court,  without  being  first  duly  stamped ;  secondly, 
whether  the  determination  of  the  Coubt  not  to  nonsuit  the  plaintiff, 
on  the  ground  that  the  letters  so  admitted  in  evidence  formed  no 
valid  and  binding  agreement  upon  which  the  said  action  eoold  be 
[•126]  maintained,  was  wrong  ♦in  point  of  law;  thirdly,  whether  the 
determination  of  the  said  Court  to  leave  the  decision  of  the  question 
whether  the  said  letters  formed  such  an  agreement  as  last  men- 
tioned, to  the  jury,  and  whether  the  direction  of  the  Court  to  the 
jury  thereon,  was  wrong  in  point  of  law." 

HonymaUf  for  the  appellant : 

The  letters  set  out  in  the  case,  constituting  as  they  did,  all  the 
evidence  of  the  agreement  between  the  parties,  were  clearly  inadmis- 
sible, for  want  of  a  stamp :  and,  at  all  events,  the  Judge  was  wrong 
in  leaving  it  to  the  jury  to  say  what  was  the  legal  effect  of  the 
correspondence. 

(Jervis,  Ch.  J. :  It  was  clearly  a  misdirection  in  point  of  law  to 
leave  the  effect  of  the  letters  to  the  jury.) 

Cliannell,  Serjt.,  for  the  respondent: 

Where  the  whole  contract  is  to  be  made  out  strictly  by  written 
documents,  the  effect  of  them,  no  doubt,  is  for  the  Court :  bat,  if 
there  be  something  to  be  proved  by  parol  to  complete  the  evidence 
of  a  contract  or  agreement,  it  must  be  left  to  the  jury. 

(Jervis,  Ch.  J. :  The  Judge  does  not  so  put  it.  He  says,  the  ques- 
tion depends  on  the  letter  of  the  15th  July,  and  the  reply  thereto ; 
and  that  he  shall  leave  it  to  the  jury  to  determine  if  there  was  a 
positive  acceptance  on  the  one  side  of  the  proposal  made  on  the 
other.     That  surely  is  not  the  proper  way  to  leave  it. 

Maule,  J. :  The  letter  of  the  15th  of  July  makes  a  proposal  in  fall 
detail ;  the  answer,  of  the  16th,  accepts  it,  and  then  goes  on  to  ask 
if  it  may  not  be  modified  as  to  time.) 

The  letter  of  the  15th  makes  time  a  condition :  the  answer  accedes 
to  so  much  of  the  proposal  as  is  definite :  but  it  do^s  not  iM^cept  thQ 
proposal  so  f»r  as  time  ie  concerned. 
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(Jbbtis,  Gb.  J. :  If  the  letters  constitute  an  agreement,  you  cannot    Cukvelby 
get  over  the  objection  of  the  want  of  stamp.)  Fdlleb. 

No  doubt,  if  the  whole  *contract  is  in  writing,  the  question  of  stamp  [  •is?  ] 
arises.  But,  if  there  was  evidence  to  go  to  the  jury,  that  the 
ultimate  acceptance  was  by  parol,  the  most  the  Court  can  do,  is,  to 
direct  a  new  trial  That  the  whole  contract  is  not  to  be  collected 
from  the  letters  of  the  15th  and  16th,  is  clear  from  the  defendant's 
letter  of  the  19th,  in  which  he  says, — "The  time  is  very  important, 
and  ought  not  to  be  later  than  August"  There  was  evidence  to 
go  to  the  jury,  whether  the  plaintiff  had  not  assented  to  the  time, 
after  the  receipt  of  this  letter  of  the  19th  of  July. 

(Maulb,  J. :  The  next  letter  shows  that  the  defendant  conducts 
himself  like  a  man  who  has  a  right  to  break  off  the  agreement.  In 
truth,  no  stamp  was  necessary,  because  there  was  no  complete 
agreement.) 

Jebvis,  Gh.  J. : 

The  Judge  was  clearly  wrong  in  leaving  the  case  to  the  jury. 
He  should  have  nonsuited  the  plaintiff. 

The  rest  of  the  Gouht  concurring, 

Decision  reversed,  with  costs. 


CHARLES  WINCH  v.  AMY  WINCH.  isss. 

Jan,  24. 
(13  C.  B.  128—132 ;  S.  0.  22  L.  J.  0.  P.  104 ;  17  Jur.  88.)  

The  county  court  has  jurisdiction  to  try  a  question  of  devastavit,  L  1*8  J 

This  was  an  appeal  from  a  decision  of  the  Judge  of  Margate 
Gonnty  Gourt  of  Kent. 

The  action  was  brought  to  recover  a  legacy  of  502.,  the  plaintiff 
having  by  his  particulars  abandoned  any  excess  on  account  of 
interest. 

'  Charles  Winch,  the  father  of  the  plaintiff,  died  on  the  7  th  of 
January,  1850,  having  by  his  will,  dated  the  18th  of  September, 
1849,  devised  and  bequeathed  certain  real  estate,  and  all  his 
residuary  personal  estate,  to  Mary  Badcliffe  and  the  defendant  Amy 
Winch,  upon  trust  to  convert  the  same  into  money,  and  thereout  to 
pay  his  debts  and  funeral  and  testamentary  expenses,  and,  ''in  the 
next  place,  to  pay  the  following  legacies,  viz.  to  the  said  Amy 
Winch,  50/.;  to  each  of  his  sons,  Charles  Winch  and  John  Winch, 
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WiKCH  SOL ;  and  to  bis  son  James,  2(M. :"  and  he  directed  that  such  legacies 
Winch.  "should  be  retained  by  and  paid  to  his  said  daughter  and  sons 
respectively,  as  soon  as  his  trustees  should  have  funds  in  hand 
sufficient  for  the  purpose :"  and  he  directed  his  trustees  to  pay  the 
residue  of  the  said  trust  funds  and  moneys  in  manner  in  his  will 
mentioned. 

The  will  then  contained  the  following  words:  "Whereas  I  have 
lent  my  son  Frederick  Winch,  or  otherwise  paid  or  advanced  or 
expended  for  his  use  and  benefit,  several  sums  of  money,  to  a  very 
large  amount,  the  whole  of  which  I  have  forgiven,  with  the  excep- 
tion of  the  sum  of  600Z.  Now,  I  do  hereby  will  and  direct  that  the 
trustees  and  executors  of  this  my  will  shall  allow  him,  my  said  son 
Frederick  Winch,  the  period  of  six  years  to  pay  the  same,  without 
[  M29  ]  interest ;  provided  he,  *my  said  son  Frederick  Winch,  shall  liquidate 
such  debt  by  instalments  of  not  less  than  50Z.  in  each  of  the  first 
five  years  of  such  period  of  six  years, — ^the  first  instalment  to  be  paid 
at  the  expiration  of  twelve  calendar  months  from  the  day  of  my 
decease."  And  the  testator  appointed  the  said  Mary  Badcliffe  and 
Amy  Winch  executors,  and  "he  impowered  them,  notwithstanding 
anything  therein  contained  which  might  appear  to  be  construed  to 
the  contrary,  to  compound  or  allow  time  for  the  payment  of  any 
debt  or  debts  due  to  his  estate,  and  to  satisfy  all  dividends  against 
his  estate,  whether  supported  by  strictly  legal  evidence  or  not»  and 
to  settle  all  accounts  between  him  and  any  person  or  persons,  on 
such  terms  as  they,  his  said  executors,  should  in  their  discretion 
think  expedient,  and  to  refer  any  matters  in  difference  relating  to 
his  affairs  to  arbitration." 

Mary  Kadcliffe  renounced,  and  the  will  was  proved  by  Amy 
Winch  alone  on  the  5th  of  February,  1850. 

On  the  hearing,  assets  were  admitted  to  have  been  received  by 
the  defendant  to  the  amount  of  2,688Z. ;  and  it  was  admitted  that 
she  had  paid  the  funeral  and  testamentary  expenses,  and  dehts  of 
the  testator,  to  the  amount  of  2,785/.  It  was  also  admitted  that  no 
money  had  been  paid  by  Frederick  Winch  to  the  defendant  m 
respect  of  his  debt ;  but  that  she  had,  in  the  month  of  Januarv, 
1851,  commenced  an  action  of  debt  against  him,  in  the  Court  of 
Exchequer,  and  obtained  final  judgment  (in  an  undefended  action) 
for  681Z.  lis.  lOd.y  besides  21/.  12^.  Id.  for  interest. 

The  judgment  was  obtained  on  the  26th  of  February,  1851 :  but 
the  defendant  did  not  take  any  further  proceeding  under  the 
judgment  until  the  15th  of  January,  1862,  when  a  >i. /a.  was  issued. 
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and  the  stock  in  trade  and  effects  of  Frederick  Winch  (who  was  a  winch 
trader  at  Margate)  were  seized.  The  execution  was,  however,  wikoh. 
^defeated  by  the  subseqaent  bankruptcy  of  Frederick  Winch.  [  *130  ] 

The  plaintiff,  under  the  circumstances,  sought  to  charge  the 
defendant  with  assets,  alleging  that  she,  the  defendant,  was  liable 
to  the  payment  of  the  legacy,  upon  a  devastavit 

The  Court,  however,  doubting  its  jurisdiction,  gave  judgment  for 
the  defendant, — against  which  the  plaintiff  appealed. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  the 
65th  section  of  the  9  &  10  Vict.  c.  95,  as  extended  by  the  18  &  14 
Vict.  c.  61,  the  Judge  of  the  county  court  had  jurisdiction  to  charge 
the  defendant,  under  the  circumstances,  with  the  payment  of  the 
legacy. 

ByleSy  Serjt.,  for  the  appellant : 

The  65th  section  of  the  9  &  10  Vict.  c.  95  (i),  enacts  ''  that  the 
jurisdiction  of  the  county  court  under  this  Act  shall  extend  to  the 
recovery  of  any  demand,  not  exceeding  the  sum  of  202. ,  which  is 
the  whole  or  part  of  the  unliquidated  balance  of  a  partnership 
account,  or  the  amount  or  part  of  the  amount  of  a  distributive 
share  under  an  intestacy,  or  of  any  legacy  under  a  will."  By  the 
18  &  14  Vict.  c.  61,  s.  1,  the  jurisdiction  of  the  county  courts  is 
extended  "  to  the  recovery  of  any  debt,  damage,  or  demand  not 
exceeding  the  sum  of  50Z.,  and  to  all  actions  in  respect  thereof 
(save  and  except  the  several  actions  specified  in  the  proviso  in  s.  58 
of  the  former  Act)  "  (2) ;  and  it  is  enacted  that  the  several  powers 
and  provisions  of  the  9  &  10  Vict.  c.  95,  and  12  &  18  Vict.  c.  101, 
and  all  rules,  orders,  and  regulations  which  have  been  or  may  be 
made  in  pursuance  of  the  said  Acts,  or  either  of  them,  **  shall 
extend  to  all  debts,  damages,  and  demands  which  may  be  sued  for 
in  the  said  Courts,  or  any  of  them,  not  exceeding  *the  sum  of  50/.,  [  *i3i  ] 
and  to  all  proceedings  and  judgments  for  the  recovery  of  the  same, 
or  otherwise  in  relation  to  the  same  respectively,  as  fully  and 
effectually,  to  all  intents  and  purposes,  as  the  same  respectively  are 
now  or  may  be  applicable  to  debts,  damages,  and  demands  within 
the  present  jurisdiction  of  the  said  Courts."  It  is  difficult  to  see 
npon  what  the  Judge's  doubt  as  to  his  jurisdiction  rested. 

{Ctiannellj  Serjt.:    In  truth,  the  Judge  doubted  whether  the 
statute  intended  to  give  him  an  equitable  jurisdiction  in  the  case  of 

(1)  The  County  Courts  Act,  1888,  (2)  lb.  s.   56,   and  County  Courts 

0.  58.  Act,  1903,  s.  3. 
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Wufou       a  legacy,  or  whether  it  was  confined  to  the  case  of  an  express 
WiKCH.      promise  to  pay ;  and,  further,  whether  he  could  try  a  question  of 
devcutavit.) 

The  statute  gives  the  county  court  all  the  jurisdiction  which  a 
court  of  equity  would  have.  In  Pears  v.  WUson  (l)  it  was  held, 
that,  where  real  and  personal  property  is  left  by  will  to  executors, 
upon  trust  to  sell,  and,  after  payment  of  certain  legacies,  to  divide 
the  residue  among  certain  persons,  the  share  in  such  residue  is  a 
"  legacy  "  within  the  9  &  10  Vict.  c.  95,  s.  65,  and  the  county  court 
has  jurisdiction  to  adjudicate  on  a  claim  made  by  one  of  such 
persons  for  his  share  in  the  residue,  in  a  plaint  against  the 
executors.  The  Judge  must  clearly  have  jurisdiction  to  try 
whether  or  not  the  assets  have  been  wasted. 

Channellf  Serjt.,  for  the  respondent : 

Pears  v.  Wilson  is  distinguishable  from  the  present  case :  nor  is 
the  difficulty  removed  by  the  177th  of  the  rules  of  practice  made  in 
pursuance  of  the  12  &  18  Vict.  c.  101,  s.  12,  which  provides  that  "  a 
party  suing  an  executor  or  administrator,  may  charge  in  the 
summons,  in  the  form  in  the  schedule,  that  the  defendant  has 
assets,  and  has  wasted  them  "  (2).  Although  the  def^idant  here  is 
sued  as  executrix,  she  is  in  truth  a  trustee.  She  had  no  power  to 
[  *132  ]  call  in  the  debt  before  a  given  time :  but  she  had  a  ^discretion  to 
compound  or  to  give  time  for  the  payment  of  any  debt. 

(Maulb,  J. :  That  would  be  very  good  evidence  on  the  question 
of  devastavit) 

Jebvis,  Gh.  J. : 

There  must  be  a  new  trial.  The  Judge,  whatever  doubt  he  might 
have  entertained,  would  have  acted  more  discreetly  if  he  had  tried 
the  cause.  It  is  much  to  be  lamented  that  counsel  were  not 
employed  in  such  a  case. 

Byles,  Serjt.,  asked  for  costs  of  the  appeal. 

Jebvis,  Gh.  J. : 

As  the  question  was  raised  by  the  Judge  himself,  we  think  there 
should  be  no  costs. 

The  rest  of  the  Goubt  concurring, 

litUe  absolute  for  a  new  trial,  without  costs. 
(1)  86  E,  B.  602  (6  Ex.  833).  (2)  See  Ord.  XXX.  r.  3. 
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QUARTERMAINE  and  PLEWS  v.  BITTLESTON  isss. 

AND  Others.  '^''ll^- 

(13  0.  B.  133—161 ;  S.  0.  22  L.  J.  0.  P.  105 ;  17  Jur.  281.) 
[On  repealed  Bankruptcy  Act] 


MESSITER  v.  rose.  i«63, 

Jan.  SI. 
(13  C.  B.  162—165;  S.  C.  22  L.  J.  C.  P.  78.)  

["Pleading  under  Common  Law  Procedure  Act.] 


SHARMAN  V.  SANDERS  and  Others  (1).  *»«. 

^    ^  Jan.  25. 

(13  C.  B.  166—177 ;  S.  C.  22  L.  J.  0.  P.  86 ;  17  Jur.  765 ;  S.  C.  at  Nisi  Priua,  

3  Car.  &  Kir.  298.)  [  166  ] 

One  who  contracts  to  do  work  upon  a  large  scale,  employing  labourers 
under  him,  is  not  an  ''artificer,  workman,  or  labourer,"  within  the  meaning 
of  the  Truck  Act,  1  &  2  Will.  lY.  c.  37  (2),  though  he  superintends  the 
work,  and  from  time  to  time  labours  personally  therein. 

This  was  an  action  of  assumpsit  for  the  work  and  laboar  of  the 
plaintiff  as  an  artificer,  workman,  and  labourer,  in  and  about  and 
relating  to  the  trades  and  occupations  of  working  and  getting  of 
mines  of  iron  and  ironstone,  and  of  manufacturing  iron,  and  in  and 
about  the  casting,  tipping,  and  unloading  iron  and  ironstone,  from 
and  to  divers  mines  of  ironstone,  and  from  and  to  divers  manufac- 
tories and  works,  by  him  done  and  performed  for  the  defendants, 
and  at  their  request ;  and  for  the  wages  of  the  plaintiff  due  and 
payable  by  the  defendants  to  the  plaintiff  for  his  work  and  labour 
as  an  artificer,  workman,  and  labourer,  in  and  about  and  relating 
to  the  trades  and  occupations  of  the  working  and  getting  of  mines 
of  ironstone,  and  of  manufacturing  iron,  and  in  and  about  the 
carting,  tipping,  and  unloading  iron  and  ironstone  from  and  to 
divers  mines  of  ironstone,  and  from  and  to  divers  iron  manufactories 
and  works,  by  him  done  and  performed  as  the  hired  artificer, 
labourer,  workman,  and  servant  of  and  for  the  defendants,  and  upon 
their  retainer,  and  at  their  request.    Account  stated. 

Fourth  plea, — that,  before  this  suit,  to  wit,  on  &c.,  the  defen- 
dants delivered  to  the  plaintiff,  who  then  accepted  of  them,  divers 

(1)  Followed  in  Ingram  v.  Bamea      74  L.  J.  K.  B.  614. 
(1857)  7  £1.  &  BL  IJd  ;  and  Squire  v.  (2)  Amended  by  the  Truck  Amend- 

Midhnd  Lace  Co.  [1905]  2  K  B.  448,      ment  Act,  1887,  ss.  2  and  17. 
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Shami AK     goods,  to  wit,  of  the  value  of  8001.,  in  fall  satisfaction  and  discharge 
sandku.     o^  ^he  causes  of  action  in  the  declaration  mentioned ;  verification. 

Replication :  [That  the  plaintiff  was  an  artificer  or  workman  &c., 

and  that  the  delivery  of  the  goods  mentioned  in  the  fourth  plea 

was  contrary  to  the  provisions  of  the  Truck  Act,  1831,  and  illegal 

and  void.] 

I IM  ]  Rejoinder, — that  the  plaintiff  was  not  such  artificer,  workman, 

labourer,  and  person  as  alleged,  &c.    *     *    * 
r  169  ]  The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings   in 

Middlesex,  in  Trinity  Term  last.  The  facts  which  appeared  in 
evidence  were  as  follows :  The  defendants,  who  carried  on  certain 
iron- works  in  Derbyshire,  employed  the  plaintiff  to  load  and  onload 
and  burn  ironstone  for  them  at  a  certain  price  per  ton,  payable  at 
the  end  of  each  month,  the  defendants  finding  carts  and  horses. 
The  plaintiff  employed  men  under  him  to  do  the  work,  paying  them 
weekly.  The  plaintiff  from  time  to  time  personally  assisted  in  the 
work ;  but  that  he  should  do  so  was  no  part  of  the  stipulation 
between  himself  and  the  defendants.  The  defendants  had  a  shop 
adjoining  their  works,  and  furnished  the  plaintiff  with  a  book  con- 
taining tickets,  which  he  filled  up  for  goods  to  be  supplied  from  the 
shop,  and  gave  to  the  men  employed  by  him,  in  lieu  of  money, — 
the  arrangement  being  that  four-fifths  of  their  wages  should  be  paid 
them  in  goods.  These  tickets  were  then  cashed  by  the  defendants. 
The  plaintiff  himself  had  goods  from  the  shop  to  the  amount  of 
about  352. 

On  the  part  of  the  plaintiff,  it  was  submitted  that  the  defendants 
were  precluded  by  the  Truck  Act,  1  &  2  Will.  IV.  c.  87,  from 
setting  up  the  delivery  of  goods  as  alleged  in  their  fourth  plea, 
against  his  claim  for  wages. 

For  the  defendants,  it  was  insisted,  that  the  money  agreed  to  be 
paid  by  them  to  the  plaintiff  was  not  '*  wages,"  nor  was  the  plaintiff 
an  "artificer,  workman,  or  labourer,"  within  the  true  meaning  of 
the  Act ;  that  the  evidence  did  not  show  that  there  had  been  any 
[  *170  ]  violation  of  the  Act ;  and  that,  if  it  did,  the  plaintiff  himself  ^was 
the  offender,  and  could  not  set  up  his  own  wrongful  act :  and  the 
case  of  Riley  v.  Warden  (1)  was  referred  to. 

The  learned  Judge  told  the  jury  that  the  plaintiff  was  not  an 
artificer,  workman,  or  labourer,  within  the  meaning  of  the  statute, 
unless  his  personal  services  formed  an  ingredient  in  the  contract 
between  him  and  the  defendants ;  so  that  the  latter  would  have  a 

(1)  2  Ex.  59. 
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right  to  insist  upon  bis  laboar,  and  a  right  to  complain  of  the     shabmam 
absence  of  it.  Bandkm. 

The  jury  returned  a  verdict  for  the  defendants ;  saying  that  they 
did  not  consider  the  plaintiff  to  be  an  artificer,  workman,  or 
labourer,  within  the  meaning  of  the  statute. 

Macavley,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection. 

ByUs,  Serjt.,  Willmore,  and  Willes,  showed  cause  : 

The  plaintiff  is  not  an  artificer  within  the  meaning  of  the  statute. 
The  jury  found  that  he  was  not  bound  by  his  contract  with  the 
defendants  to  give  his  own  personal  labour,  in  the  shape  of 
superintendence  or  otherwise.  The  plaintiff  relies  upon  the 
8rd  and  5th  sections.  *  *  The  first  question  is,  whether  [I7i] 
the  remuneration  to  be  paid  to  the  plaintiff  under  this  con- 
tract, was  "wages."  It  is  submitted  that  he  was  not,  in  the 
ordinary  and  popular  sense,  or  in  the  sense  in  which  the  word 
is  used  in  the  Act,  in  the  receipt  of  wages.  The  definition  of 
"  wages  "  in  the  interpretation  clause,  s.  25,  carries  the  case  no 
further.  *  ♦  Suppose  any  great  contractor  engaged  for  a  large 
sum,  say  50,0002.  or  100,0002., — to  construct  a  line  of  railway, 
could  it  be  said,  that,  if  he  happened  personally  to  do  labour  to  the 
amount  of  40s.  in  furtherance  of  the  contract,  he  was  a  person  in 
receipt  of  wages  within  the  meaning  of  the  Act?  Then,  was  the 
plaintiff  an  ''artificer"  within  the  definition  of  an  artificer  in  the 
statute?  The  25th  section  enacts  "that,  in  the  meaning  and  for 
the  purposes  of  this  Act,  all  workmen,  labourers,  and  other  persons 
in  any  manner  engaged  in  the  performance  *of  any  work,  employ-  [  *172  ] 
ment,  or  operation,  of  what  nature  soever,  in  or  about  the  several 
trades  and  occupations  aforesaid  (s.  19),  shall  be  deemed  'artificers;' 
and  that,  within  the  meaning  and  for  the  purposes  aforesaid,  all 
masters,  bailiffs,  foremen^  managers,  clerks,  and  other  persons 
engaged  in  the  hiring,  employment,  or  superintendence  of  the  labour 
of  any  such  artificers,  shall  be  and  be  deemed  to  be  '  employers.' " 
Independently,  therefore,  of  authorities,  this  plaintiff,  who  was  an 
employer  of  others,  and  under  no  obligation  himself  to  give  his 
labour,  clearly  is  not  an  artificer.  But  it  is  impossible  for  the  Court 
to  disapprove  of  the  direction  in  this  case,  without  directly  over- 
turning the  case  of  RUey  v.  Warden  (i).    It  was  there  held,  that  a 

(1)  2  Ex.  69. 
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Sbarm AN     Riley  v.  Warden  is  elearly  distingaisbable  :  it  was  not  the  case  of  a 

Sandbbs.     niere  contract  for  labour,  bat  for  the  production  of  a  result, — ^like  a 

[  *175  ]       contract  for  making  a  canal  or  a  railway,  or  for  building  *a  hoase. 

This,  on  the  contrary,  is  rather  like  the  ordinary  contract  which  a 

weaver  enters  into,  to  make  a  given  quantity  of  materials  ink) 

stockings  or  gloves. 

(Jbbvis,  Gh.  J. :  There,  the  weaver,  if  he  made  the  stockings  or 
gloves  himself,  would  be  an  artificer  to  all  intents  and  purposes.) 

It  can  be  no  objection  that  the  plaintiff  stood  in  the  double  capacity 
of  employed  and  employer :  that  was  the  case  in  Weaver  v.  Fbyd, 
which  is  much  more  applicable  than  RUey  v.  Warden.  In  the 
judgment  in  the  latter  case  no  reference  is  made  to  the  interpre- 
tation clause,  upon  which  the  main  reliance  is  placed  here.  If  the 
Act  can  be  defeated  by  a  contrivance  of  this  sort,  the  very  salutary 
and  humane  intentions  of  the  Legislature  would  be  in  danger  of 
being  altogether  frustrated. 

Jbbvis,  Gh.  J.  : 

The  difficulty  which  the  learned  counsel  for  the  plaintiff  have  had 
to  struggle  with,  arises  from  the  case  of  RUey  v.  Warden.  Though 
there  may  be  some  distinction  between  that  case  and  the  present, 
inasmuch  as  there  materials  may  have  been  supplied,  whereas  this 
is  a  pure  contract  for  labour,  and  nothing  else,  still  the  principle 
which  the  Court  of  Exchequer  there  lay  down  must  govern  this 
case.  To  be  an  *'  artificer  "  within  the  meaning  of  the  statute,  the 
party  must  be  personally  engaged  in  the  performance  of  labour  for 
which  he  is  to  receive  wages,  and  that  must  have  reference  to  the 
original  contract.  My  brother  Talfoubd  left  the  case  to  the  jury 
precisely  as  it  was  put  by  my  brother  Golbbidgb  in  RUey  v.  Warden. 
'We  are  bound  by  the  authority  of  that  case,  even  if  we  were  disposed 
to  question  the  propriety  of  the  decision,  which  I  for  one  am  not 
I  think  this  rule  must  be  discharged. 

Maulb,  J. : 

I  am  of  the  same  opinion.    I  am  not  disposed  to  question  the 

[  *J76  ]       decision  of  the  Court  of  Exchequer  *in  the  case  of  Riley  v.  Warden. 

Whether  some  of  the  expressions  there  used  may  not  be  open  to 

criticism,  I  will  not  say :  the  substance  of  the  decision  is  dearly 

right,  viz.  that  the  intention  of  the  1  &  2  Will.  IV.  c.  87,  was,  to 
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afford  protection  to  a  class  of  persons  not  very  able  to  protect  them-  Sharman 
selves.  The  law  does  not  often  interfere  to  prevent  persons  who  sandrbs. 
have  attained  their  majority  from  contracting  in  any  way  they 
think  proper.  Generally  speaking,  the  rale  is,  that  people  may 
contract  as  they  please,  to  be  paid  at  once  or  at  a  future  day,  in 
cash  or  by  goods.  That  is  the  general  law  of  the  land.  But 
occasionally  there  occur  in  the  course  of  experience  cases  in  which 
it  is  found  desirable  to  depart  from  that  general  principle, — cases 
of  particular  inconvenience  in  particular  trades  or  employments, 
and  with  reference  to  particular  classes :  for  instance,  in  the  case 
of  seamen,  whose  contracts  are  the  subject  of  special  legislative 
provisions, — ^the  law  considering  that  particular  class  of  men  to  be 
in  a  state  of  perpetual  pupilage.  The  statute  in  question  does  not 
say  that  the  restriction  it  imposes  shall  apply  to  all  trades  or 
employnients ;  but  it  has  been  found  that,  in  respect  of  some  trades, 
the  leaving  the  parties  the  unfettered  right  to  contract  in  respect 
of  labour  in  such  way  as  they  may  choose,  is  replete  with  mischief 
and  inconvenience.  The  persons  the  Act  was  meant  to  benefit  are 
those  who  hire  themselves  to  labour  with  their  hands  for  daily  or 
weekly  wages.  More  people,  no  doubt,  are  comprehended  within 
it  than  that ;  but  it  is  that  sort  of  people  to  whom  the  Act  was 
intended  to  apply.  I  do  not  think  it  was  at  all  designed  for  the 
protection  of  persons  taking  contracts  for  labour  to  be  done  by 
others, — persons  who  speculate  upon  the  state  of  the  labour  market. 
The  letter  of  the  Act  also,  in  my  opinion  falls  short  of  compre- 
hending persons  of  that  description.  I  do  not  think  the  plaintiff 
falls  within  the  definition  of  an  artificer  given  by  the  interpretation 
*clause  ;  he  not  being  a  workman,  labourer,  or  other  person  [  •177  j 
engaged  in  the  performance  of  any  work,  employment,  or  operation 
contemplated  by  the  statute ;  for,  the  whole  context  shows  it  was 
only  intended  to  apply  to  those  who  are  actually  and  personally 
engaged  or  employed  to  do  the  work.  And,  when  the  procuring 
work  to  be  done  by  the  hands  of  others  comprehends  the  whole  of 
what  a  man  contracts  for,  the  circumstance  of  his  doing  some 
portion  of  the  work  himself,  does  not  bring  him  within  the  statute. 
There  must  be  a  contract  by  which  he  binds  himself  to  do  it.  I 
think  that  both  the  letter  and  the  spirit  of  the  Act  of  Parliament 
are  consistent  with  the  decision  of  the  Court  of  Exchequer  in  Riley 
V.  Warden^  which  has  not  been  successfully  distinguished  from 
the  present  case.  I  therefore  think  that  this  rule  should  be 
discharged. 
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Shabmak     Gbesswell,  J. : 

SANDKB8.  I  am  entirely  of  the  same  opinion.  The  samming  np  of  my 
brother  Talfourd  was  strictly  in  harmony  with  the  decision  to 
which  the  Court  of  Exchequer  very  properly  came  in  the  case  of 
RUey  V.  Warden. 

Williams,  J.,  concurred. 

Rule  dvtcharged. 


1853.  BOTH  V.  DENNETT. 

''*!!ll*'  (13  0.  B.  178—181 ;  a  C.  22  L.  J.  C.  P.  72.) 

[  178  J  ^  demand  of  rent  accruing  subsequently  to  the  expiration  of  a  notice  to 

quit,  is  not  neoessarily  a  waiver  of  the  notice ;  it  is  a  question  of  intention, 
which  must  be  left  to  the  jury  (1). 

This  was  an  action  of  ejectment  tried  before  Jervis,  Ch.  J.,  at 
the  sittings  at  Westminster  after  last  Term.  It  appeared  ihat» 
rent  being  in  arrear  for  the  premises,  the  defendant  had  received  a 
notice  to  quit,  which  expired  at  Lady  Day,  1851,  but  that  he  had 
held  over  down  to  the  time  of  the  trial.  The  question  between  the 
parties,  was,  whether  that  notice  had  been  waived.  The  evidence 
showed,  that,  when  the  notice  to  quit  was  served  upon  the  defen- 
dant, he  observed  to  the  plaintiff's  son, ''  If  I  pay  the  rent,  I  suppose 
I  will  be  all  right,"  to  which  the  latter  assented ;  that  the  plaintiff 
had,  as  well  before  as  after  the  expiration  of  the  notice,  demanded 
''  rent "  from  the  defendant,  and  had  brought  an  action  of  debt  for 
it,  the  proceedings  in  which  were  put  in ;  but  that  no  rent  had  been 
paid  in  respect  of  the  occupation  of  the  premises  subsequently  to 
the  expiration  of  the  notice. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  demand 
of  rent  accruing  since  the  expiration  of  the  notice  to  quit,  operated 
as  a  waiver  of  the  notice,  and  created  a  new  tenancy. 

The  Lord  Chief  Justice  told  the  jury  that  the  payment  and 
acceptance  of  rent  accruing  due  subsequently  to  the  expiration  of 
the  notice  to  quit,  would  be  a  waiver  of  the  notice,  and  create  a 
new  contract  of  tenancy ;  but  that  the  payment  and  acceptance  of 
rent  in  respect  of  the  occupation  of  the  premises  prior  to  that  time, 
or  the  mere  demand  of  rent,  would  not  necessarily  have  that 
effect.  And  he  left  it  to  them  to  say  whether,  upon  the  whole 
evidence,  they  thought  a  new  tenancy  bad  been  created  between  the 
parties. 

(1)  See  Tayhur  v.  Wildin  (1868)  L.  R.  3  Ex.  303,  37  L.  J.  Ex.  173. 
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The  jury  returned  a  verdict  for  the  plaintiff.  Bltth 

r. 
Dknnktt, 
Ldwards  noW  moved    for  a  new   trial,   on    the    ground   of        [17»] 

misdirection : 

The  demand  of  rent  accruing  after  the  expiration  of  the  notice  to 
quit,  clearly  operated  a  waiver  of  it,  and  created  anew  the  relation 
of  landlord  and  tenant  between  the  parties. 

(Maulb,  J. :  Is  it  a  question  of  law,  or  of  fact  ?) 

Of  law,  it  is  submitted.  In  Green's  case  (l)  it  was  held,  that,  if 
the  lessor  receive  rent  arrear  by  any  act  affirming  the  lessee's 
lK)sse88ion,  it  bars  his  right  of  re-entry  for  non-payment  on  the  day 
it  was  due. 

(Jebvis,  Gh.  J. :  That  was  a  case  of  forfeiture. 

Maulb,  J. :  You  say  a  demand  of  rent  is  like  putting  in  a 
distress  ?) 

Precisely  so. 

(Jebvis,  Ch.  J.:  You  cannot  have  a  distress  unless  there  is  a 
tenancy,  and  at  a  rent  certain.) 

In  Gooibight  d.  ChaHer  v.  Cordwent  (2)  it  was  held,  that,  if  a  land- 
lord receive  rent  due  after  the  expiration  of  a  notice  to  quit,  it  is  a 
waiver  of  that  notice.  Lord  Ebnyon  says :  ''If  the  defendant  had 
paid,  and  the  lessor  of  the  plaintiff  had  received  the  money  as  a 
satisfaction  for  the  injury  done  by  the  defendant  in  continuing  on 
the  plaintiff's  land  as  a  trespasser,  then  the  plaintiff  might  have 
recovered  in  ejectment.  But,  if  it  were  paid  eo  nomine  as  rent, 
and  received  as  such,  and  the  jury  have  found  that  it  was  so,  I 
cannot  assent  to  the  doctrine  laid  down  in  the  cases  cited,  that 
the  receipt  of  rent  accruing  after  the  expiration  of  the  notice  to 
quit  is  not  a  waiver  of  it;  for,  according  to  that  doctrine,  the 
same  person  might  stand  in  the  relation  of  tenant  and  trespasser 
to  his  landlord  at  the  same  time."  If  payment  of  rent  is  an 
admission  of  a  tenancy,  why  should  not  a  demand  be  ? 

( Jbbvis,  Gh.  J. :  There  are  two  parties  assenting  to  a  payment.) 

In  Doe  d.  Nash  v.  Birch  (8)  the  Court  of   Exchequer  inclined  to 

( 1)   Cio.  Eliz.  3.  (3)  46  R  E.  326  (I  M.  &  W.  402). 

(!>)  3  B.  R.  161  (6  T.  R.  219). 

B.R. — VOL.  xoni.  31 
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Blyth       think  that  a  demand  of   rent  which  became  due  subsequently  to 
DsMNffTT.     a  forfeiture,  amounted  to  a  ^waiver  of  the  forfeiture. 

[M80] 

(Maulb,  J. :  There  is  this  difference  between  a  determination  of 
a  tenancy  by  a  notice  to  quit,  and  a  forfeiture ;  in  the  former  case, 
the  tenancy  is  put  an  end  to  by  the  agreement  of  the  partis, — 
which  determination  of  the  tenancy  cannot  be  waived  without  the 
assent  of  both :  but,  in  the  case  of  a  forfeiture,  the  lease  is  void- 
able only  at  the  election  of  the  lessor :  in  the  one  case  the  estate 
continues,  though  voidable ;  in  the  other,  the  tenancy  is  at  an  end.) 

Suppose  here  the  landlord  had  distrained,   would  not   that  be 
evidence  of  a  new  or  continuing  tenancy? 

(Jebvis,  Gh.  J. :  Not  necessarily.  A  distress  not  acquiesced  in, 
would  not  be  evidence  of  a  tenancy.  If  the  tenant  replevies,  he 
repudiates  the  tenancy.  The  old  tenancy  was  put  an  end  to  by 
the  notice  to  quit.  To  make  out  a  defence  to  the  action,  the 
defendant  was  bound  to  show  a  new  contract.  Payment  and 
acceptance  of  rent  accruing  subsequently  to  the  expiration  of  the 
notice,  or  a  distress  acquiesced  in  (which  amounts  to  payment), 
would  be  evidence  of  such  new  contract.  But,  how  can  a  demand 
and  non-payment  amount  to  any  evidence  of  a  new  contract?) 

A  demand  and  a  promise  to  pay  would  clearly  be  evidence  of  a  new 
tenancy,  and  would  justify  the  landlord  in  distraining. 

Jbrvis,  Ch.  J. : 

I  think  there  ought  to  be  no  rule  in  this  case.  1  told  the  jury, 
that,  if  there  had  been  a  payment  on  account  of  rent  accruing  since 
the  expiration  of  the  notice  to  quit,  the  defendant  would  be  entitled 
to  a  verdict ;  but  that  a  mere  demand  of  rent  was  not  enough :  and 
1  left  it  to  them  to  say,  whether,  under  all  the  circumstances,  there 
had  been  a  waiver  of  the  notice.  They  found  that  there  had  not. 
The  conversation  which  took  place  between  the  defendant  and  the 
son  of  the  plaintiff  at  the  time  the  notice  was  served,  sufficiently 
[  *181  ]  showed  the  ^intention  of  the  parties.  I  think  the  jury  were  quite 
right  in  the  conclusion  they  came  to. 

Maule,  J. : 

I  am  entirely  of  the  same  opinion.  The  cases  show,  that,  where 
rent  accruing  due  subsequently  to  the  expiration  of  a  notice  to  quit, 
is  paid  by  the  tenant,  and  accepted  by  the  landlord,  that  is  an  act 
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of  the  parties  which  evidences  an  intention  that  the  tenancy  should  BLvrif 
be  considered  as  still  subsisting.  So,  if  there  be  a  distress,  the  drnnbtt. 
distrainor  affirms  by  a  solemn  act  that  a  tenancy  subsists ;  and  it 
is  not  competent  to  him  afterwards  to  deny  it.  Here,  when  the 
tenant  received  the  notice  to  quit,  the  tenant  says,  "  I  suppose  it 
will  be  all  right,  if  I  pay  the  rent;"  and  the  person  who  served  the 
notice  answered  that  it  would  be  all  right, — probably  meaning,  that, 
if  the  rent  were  duly  paid,  the  notice  to  quit  would  not  be  insisted 
on.  After  the  expiration  of  the  notice,  and  after  further  rent  had 
become  due,  rent  was  demanded,  but  not  paid.  I  think  the  case 
was  correctly  left  to  the  jury,  and  that  they  properly  found  that 
there  was  no  intention  to  waive  the  notice,  or  to  create  a  new 
tenancy.  To  say  that  the  evidence  was  conclusive,  would  probably 
be  going  too  far :  it  must  be  left  to  the  jury. 

Gbesswell,  J. : 

It  was  altogether  a  question  for  the  jury,  and  properly  left  to 
them. 

Williams,  J. : 

I  am  of  the  same  opinion.  A  distress  is  an  act  which  cannot  be 
qualified.  Here,  the  question  was  one  of  intention  only,  and  there- 
fore it  was  clearly  right  to  leave  it  to  the  jury. 

Rule  refused. 

m 

PEACHEY  V.  ROWLAND  and  EVANS  (I).  i^^^- 

^   ^                            Jan.  IS. 
(13  C.  B.  182—187 ;  S.  C.  22  L.  J.  0.  P.  81 ;  17  Jur.  764.)  

r  182 1 

If  one  employs  another  to  do  an  act  which  may  be  done  in  a  lawful         '-        -* 
manner,  and  the  latter  in  doing  it  unnecessarily  commits  a  public  nuisance, 
whereby  injury  results  to  a  third  pei*sou,  the  employer  is  not  responsible. 

A.  employed  B.  to  construct  a  drain  in  a  public  highway ;  B.  employed 
C.  to  fill  in  the  earth  over  the  brick- work,  and  to  carry  away  the  surplus : 
C,  in  performing  his  work,  left  the  earth  raised  so  much  above  the  level  of 
the  road,  that  D.,  driving  by  in  the  dark,  was  thereby  upset,  and  sustained 
injury :  Held  that  A.  was  not  responsible  for  the  negligence  of  C. 

Case.  The  declaration  stated  that  the  defendaiits  carelessly, 
negligently,  and  improperly  su£fered  and  permitted  certain  earth 
and  soil  which  had  been  put  and  placed  by  them  upon  a  common 

(1)  This  case    does  not  appear  to  v.  Wimbledon  Urban  Council  [1899]  2 

have  been  expitwsly  overruled  :  but  it  Q.  B.  72,  68  L.  J.  Q.  B.  704,  80  L.  T. 

is  apparently  inconsistent  with  later  615,  C.  A. ;  HoUiday  y.  National  Tele- 

authorities.    See  especially  Fickard  y.  phone  Co.  [1899]  2  Q.  B.  392,  68  L.  J. 

Smith  (1661)  10  a  B.  N.  S.  470 ;  Gra^  Q.  B.  1016,  0.  A.— J.  G.  P. 
V.  I'tUitn  (1864)  5  B.  &  S.  970 ;  Penny 

81—2 
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PsAcuKY  and  public  highway  for  carts  and  carriages,  in  a  heap,  and  raised 
Rowland,  above  the  level  of  the  surface  of  the  said  highway,  to  be  and 
remain  upon  the  same  in  such  heap,  and  so  raised  above  the  said 
level  of  the  same,  during  the  night,  without  any  light  or  si^al 
at  or  near  such  earth  and  soil,  to  cause  the  same  to  be  seen  by 
persons  driving  in  and  along  the  said  highway,  and  without  taking 
or  using  any  reasonable  or  proper  means  or  precautions  to  prevent 
the  said  last-mentioned  persons  from  being  injured  by  the  same: 
and  that,  by  means  of  the  premises,  the  plaintiff,  whilst  he  was 
driving,  in  the  night-time,  a  certain  horse  and  carriage  of  the 
plaintiff  along  the  said  highway,  with  himself  and  his  wife  therein, 
ran  against  the  said  earth  and  soil,  and  upset  the  said  carriage, 
and  broke  the  same,  and  injured  and  lamed  the  said  horse,  and 
broke  the  harness  thereof,  and  also  broke  one  of  his,  the  plaintiff's, 
toes,  and  tore,  dirted,  and  destroyed  the  wearing  apparel  of  himself 
and  his  said  wife :  and  that  the  plaintiff  had  in  consequence 
incurred  expense  of  his  moneys  in  endeavouring  to  be  cured  of  the 
injury  aforesaid,  and  been  prevented  from  attending  to  his  necessary 
affairs  and  business. 

The  defendants  pleaded  Not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Jervis,  Gb.  J.,  at  the  sittings  at 
[  *183  ]  Westminster  after  the  last  Term.  It  appeared,  that  *the  defendants 
had  built  some  houses  abutting  on  the  turnpike-road  from  Walham 
Green  to  London ;  that  they  contracted  with  two  persons  named 
Scott  and  Bedkin  to  construct  a  drain,  in  connection  with  the 
houses,  in  the  road ;  that  Scott  and  Bedkin  employed  one  Ansell  to 
excavate  and  fill  in  as  the  brick-work  was  done,  at  so  much  per 
foot,  and  to  carry  away  the  surplus  earth,  in  doing  which,  as  well 
as  in  bringing  the  bricks  and  other  materials  for  the  drain,  the 
defendants'  carts  were  to  be  employed,  if  required  by  Ansell ;  that 
Ansell  negligently  performed  the  work,  by  placing  the  earth  over 
the  drain  so  much  above  the  level  of  the  road,  and  leaving  it 
unguarded,  that  the  plaintiff,  who  was  driving  along  the  road  on 
the  night  of  the  8th  of  August  last,  was  in  consequence  upset,  and 
sustained  the  injuries  described  in  the  declaration. 

The  defendant  Evans,  who  was  called  as  a  witness,  admitted  that 
he  was  upon  the  spot  four  or  five  days  before  the  accident  took  place, 
and  saw  the  improper  manner  in  which  Ansell  was  doing  the  work, 
but  said  that  neither  he  nor  his  partner  had  any  control  over  him. 

The  Lord  Chief  Justice,  upon  the  authority  of  Knight  v.  lutx  (i) 

(1)  5  Ex.  721. 
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and   Overton  v.   Freeman  (l),   directed  the  jury  to  find  for  the      Pbaohky 
defendants.  Rowland, 


Piggott  now  moved  for  a  new  trial,  on  the  ground  of  misdirection : 
The  true  rule  upon  this  subject  is  that  laid  down  in  Burgess  v. 
Gray  (2).  There,  B.  the  owner  and  occupier  of  premises  adjoining  the 
highway,  employed  G.  to  make  a  drain  therefrom  to  communicate 
with  the  common  sewer:  in  the  performance  of  this  work,  the 
workmen  employed  by  G.  placed  gravel  on  the  highway ;  in  conse- 
quence of  which  A.,  in  driving  along  the  road,  sustained  personal 
injary :  before  *the  accident,  the  dangerous  position  of  the  heap  [  *18^  J 
was  pointed  out  to  B.,  who  promised  to  remove  it :  G.  had  the  sole 
management  of  the  work^  and  employed  and  paid  D.  to  cart  away 
part  of  the  rubbish,  at  a  certain  price  per  load,  and  had  charged 
B.  in  his  bill  with  the  sum  so  paid :  and  B.  was  held  liable  to  A. 
in  case.  Tindal,  Gh.  J.,  says  there  was  evidence  that  the  defen- 
dant was  exercising  a  dominion  over  the  work,  and  that  the  soil 
was  placed  upon  the  road  with  his  consent,  if  not  by  his  express 
direction. 

(Maulb,  J. :  Does  not  Overton  v.  Freeman  govern  this  case  ?) 

It  is  submitted  that  it  does  not. 

(Jbbvis,  Gh.  J. :  Where  is  the  distinction  ?) 

The  law  there  laid  down  is  not  disputed ;  but  the  facts  distinguish 
it.  There,  the  defendants  contracted  with  the  parish  officers  to 
pave  a  certain  district,  and  entered  into  a  sub-contract  with  one 
Warren,  under  which  the  latter  was  to  lay  down  the  paving  of  a 
street,  the  materials  being  supplied  by  the  defendants,  and  brought 
to  the  spot  in  their  carts.  Preparatory  to  the  paving,  the  stones 
were  laid,  by  labourers  employed  by  Warren,  on  the  pathway,  and 
there  left  unguarded  at  night,  in  such  a  manner  as  to  obstruct  the 
same,  and  the  plaintiff  fell  over  them,  and  broke  his  leg :  and  it 
was  held  that  Warren,  and  not  the  defendants,  was  reponsible  for 
this  negligence.  Upon  the  evidence  given  in  the  present  case,  it  is 
impossible  to  say  that  Ansell,  whose  negligence  caused  the  injury, 
was  not  the  servant  of  the  defendants.  The  defendants'  carts  were 
to  be  employed  in  carrying  away  the  earth ;  and  Evans  admitted 
that  he  was  on  the  spot,  and  saw  the  objectionable  way  in  which 

(1)  11  C.  B.  867.  (2)  68  B.  B.  769  (1  C.  B.  678). 
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PsAOHXY     Ansell  was  doing  the  work.    Can  it  be  said,  as  is  pat  by  Tindai., 
.fiowLAvo.     Ch.  J.,  in  Burgesi  v.  Gh'ay,  that  the  defendants  had  parted  with  all 
control  over  the  work  ? 

(Maulr,  J.:  The  contractor  employs  a  sub-contractor  to  do  a 
certain  thing, — to  do  it  in  a  proper  manner.  I  do  not  say  there 
might  not  be  sach  thing  as  a  contractor  employing  another  to  do 
I  *185  ]  that  which  would  *be  a  public  nuisance.  There  is  no  pretence 
here  for  saying  that  the  defendants  were  the  persons  who  com- 
mitted the  nuisance.  Can  you  show  that  they  ordered  the  thing 
complained  of  to  be  done  ?) 

The  question  is,  whether  they,  by  themselves  or  their  servants, 
wrongfully  permitted  the  soil  to  remain  on  the  road. 

(Maule,  J. :  If  the  thing  complained  of, — that  is,  the  work  which 
the  defendants  procured  to  be  done,— could  not  be  done  otherwise 
than  in  an  unlawful  manner,  no  doubt  they  would  be  responsible 
for  the  consequences.  But,  unless  you  can  show  that  the  wcM-k  was 
so  done  that  the  defendants  might  have  been  indicted  for  obstruct- 
ing a  public  highway,  they  are  not  liable  in  this  action.  I  am 
satisfied  that  the  decision  in  Overton  v.  Freeman  was  right,  thoagh 
I  was  afterwards  less  satisfied  with  the  reasons  whidi  I  gave.) 

It  is  impossible  to  distinguish  this  case  from  Burgess  v.  Gray. 

(Jebvis,  Ch.  J. :  There  the  nuisance  was  pointed  out  to  the  defen- 
dant, and  he  promised  to  remove  it ;  and  that  is  a  circumstance 
which  is  much  relied  on  by  the  Lord  Chief  Justice.) 

In  Randleson  v.  Murray  (1)  a  warehouseman  at  Liverpool  employed 
a  master  porter  to  remove  a  barrel  from  his  warehouse:  the 
master  porter  employed  his  own  men  and  tackle ;  and,  through  the 
negligence  of  the  men,  the  tackle  failed,  and  the  barrel  fell  and 
injured  the  plaintiff:  and  it  was  held  that  the  warehouseman  was 
liable  in  case  for  the  injury. 

Maule,  J. : 

I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case,  and 
that  it  would  be  extremely  inconvenient  if  the  case  could  be  suc- 
cessfully distinguished  from  Overton  v.  Freeman,  which  proceeded 
mainly  upon  the  decision  of  the  Court  of  Exchequer  in  Knight  v. 

(1)  47  K.  R  513  (8  Ad.  &  El.  109). 
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Fox.  The  true  result  of  the  evidence  here  was,  that  the  defendants  Pkachry 
had  nothing  whatever  to  do  with  the  wrongful  act  complained  of.  .Rowr^ND. 
They  employed  somebody  to  do  *8omething,  which  might  be  done  •186  ] 
either  in  a  proper  or  an  improper  manner;  and  he  did  it  in  a 
negligent  and  improper  manner,  and  injury  resulted  to  the  plain- 
tiff. That  is  the  substance  of  the  evidence.  The  question  is, 
whether  the  evidence  fairly  justified  a  verdict  for  the  defendants. 
We  have  no  right  to  look  with  extreme  scrupulosity  in  cases  of  this 
sort,  to  see  if  there  is  not  some  grain  of  evidence  the  other  way.  If 
the  whole  evidence  taken  together  is  not  such  as  to  warrant  a  jury 
in  finding  for  the  plaintiff,  practically  speaking  there  is  no  evidence. 
I  am  of  opinion,  that,  if  the  jury  had  upon  this  evidence  found  that 
the  defendants  did  the  wrong  complained  of,  their  verdict  would 
have  been  set  aside  as  not  being  warranted  by  the  evidence.  There 
was,  in  truth,  no  evidence  for  the  practical  purpose  in  hand. 
Knight  v.  Fox  was  decided  subsequently  to  the  case  of  liandleson  v. 
Mivrray,  which  was  there  cited,  and  which  differs  in  many  respects 
from  this  case.  Handleson  v.  Murray  was  not  the  case  of  a  public 
wrong :  but  some  one  caused  a  boai*d  to  fall  upon  the  plaintiff ;  it 
did  not  appear  that  the  place  where  the  accident  happened  was  a 
public  way ;  and  Lord  Denman  said  there  was  evidence  to  go  to  the 
jury,  whether  the  persons  who  caused  the  mischief  were  the 
servants  of  the  defendant,  employed  by  him  to  do  the  work  in  the 
particular  way  they  did.  No  doubt,  a  man  may  maintain  an  action 
for  an  injury  negligently  occasioned  to  him  in  a  place  where  he 
lawfully  was  at  the  time,  and  in  some  instances,  and  under  some 
circumstances, — as  in  the  much-contested  oases  of  the  dog-spears 
and  the  spring-gnn  (i), — in  a  place  where  he  was  trespassing. 
There  is  no  pretence  here  for  saying  that  the  defendants  employed 
Russell  (2)  to  do  the  work  in  question  in  the  particular  manner  in 
which  he  did  it.  There  is  no  identity  *of  facts,  and  no  analogy  [  *187  ] 
between  the  case  of  Randieson  v.  Mun-ay  and  the  present.  The 
rule  18  very  well  stated  by  Rolfb,  B.,  in  Reedie  v.  The  London  and 
AV/t/i-  JVeatern  Railway  Company  (3).  There,  a  Company  impo wered 
by  Act  of  Parliament  to  construct  a  railway,  contracted  under  seal 
with  certain  persons  to  make  a  portion  of  the  line,  and  by  the  contract 
reserved  to  themselves  the  power  of  dismissing  any  of  the  con- 
tractors' workmen  for  incompetence :  the  workmen,  in  constructing 

(1)  Iloti  V.  Wifks,  22  R.  B.  400  (3      v.  Ward,  82  R.  R.  375  (9  C.  B.  392). 
B.  &  Aid.  304)  and  Bird  v.  Holbrot»k,  29  (2)  Semhle  Anaell. 

B,  B.  657  (4  Bing.  628).   And  see  i^arnw  (3)  80  R.  B.  541  (4  Ex.  244). 
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Pkaohbt  a  bridge  over  a  highway,  negligently  caused  the  death  of  a  person 
BowLAHSi  passing  beneath  along  the  highway,  by  allowing  a  stone  to  fall 
upon  him :  and  it  was  held,  in  an  action  against  the  Company, 
by  the  administratrix  of  the  deceased,  that  they  were  not  liable ; 
and  that,  in  such  case,  the  terms  of  the  contract  in  question  did 
not  make  any  differenca  And  Bolfb,  B.,  in  giving  judgment, 
says:  ''The  liability  of  any  one  other  than  the  party  actually 
guilty  of  any  wrongful  act,  proceeds  on  the  maxim,  Qm  facii  per 
alium,facitper8e.  The  party  employing  has  the  selection  of  the 
party  employed,  and  it  is  reasonable  that  he  who  has  made  choice 
^f  an  unskilful  or  careless  person  to  execute  his  orders,  should  be 
responsible  for  any  injury  resulting  from  the  want  of  skill  or  care 
of  the  person  employed ;  but  neither  the  principle  of  the  role,  nor 
the  rule  itself,  can  apply  to  a  case  where  the  party  sought  to  be 
charged  does  not  stand  in  the  character  of  employer  to  the  party  by 
whose  negligent  act  the  injury  has  been  occasioned."  For  these 
reasons,  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
case. 

The  rest  of  the  Court  concurring. 

Rule  refused, 

"M-  MAEKER  V.  KENRICK. 

Jan,  20, 
(13  C.  B.  188—199 ;  S.  0.  22  L.  J.  C.  P.  129  ;  17  Jur.  44.) 

r  188 1 

*-        -*  Case  in  the  nature  of  waste  will  lie  against  a  lessee  of  a  mine,  for  an 

injury  to  the  reversion,  by  the  removal  of  a  barrier  or  boundary  between  it 
and  an  adjoining  mine,  although  the  act  complained  of  might  also  be  the 
subject  of  an  action  for  a  breach  of  an  express  covenant. 

This  was  an  action  upon  the  case  in  the  nature  of  waste.  The 
declaration  stated,  that,  before  and  at  the  times  of  the  committing 
of  the  grievances  thereinafter  mentioned,  the  defendant  was  tenant 
to  the  plaintiff  of  divers  beds,  veins,  seams,  and  mines  of  coal, 
cannel,  slack,  ironstone,  and  other  minerals,  with  the  appurtenances, 
in  the  parish  of  Buabon,  in  the  county  of  Denbigh,  for  a  certain 
term  of  years,  the  reversion  of  and  in  the  same  beds,  veins,  seams, 
and  mines  of  coal,  cannel,  slack,  and  ironstone,  and  other  minerals 
respectively,  then  and  still  belonging  to  the  plaintiff;  and  it  wa^^ 
the  duty  of  the  defendant,  as  such  tenant,  to  work  and  manage  the 
said  beds,  veins,  seams,  and  mines,  in  a  proper  and  tenantlike 
manner:  yet  the  defendant,  well  knowing  the  premises,  but 
contriving  and  intending  to  injure  and  aggrieve  the  plaintiff  in  his 
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reversionary  estate  and  interest  of  and  in  the  said  beds,  veins,  Mabkbr 
seams,  and  mines,  theretofore,  and  whilst  he,  the  defendant,  was  kenuiok. 
tenant  thereof  as  aforesaid,  and  whilst  the  plaintiff  was  so  interested 
therein,  as  aforesaid,  to  wit,  on  the  1st  of  June,  1850,  and  on  divers 
other  days  and  times  between  that  day  and  the  commencement  of 
this  suit,  worked  and  managed  the  said  beds,  veins,  seams,  and 
mines  in  an  improper  and  untenantlike  manner,  and  then,  to  wit, 
on  the  several  days  and  times  aforesaid,  wrongfully  and  unjustly, 
without  the  leave  or  licence,  and  against  the  will  of  the  plaintiff, 
cut,  made,  dug,  bored,  and  broke  through,  a  certain  barrier,  to  wit, 
of  coal,  which  formed,  and  ought  to  have  been  left,  as  the  boundary 
between  the  said  mines  of  the  plaintiff  and  a  certain  other  mine 
adjoining  thereto,  and  thereby  then  caused  and  permitted  *large  [  *^s^  ] 
quantities  of  water  to  escape,  run,  and  flow  from  the  said  other 
mine  into  the  said  mines  of  the  plaintiff,  and  to  flood  the  same ;  and 
then  also,  to  wit,  on  the  several  days  and  times  aforesaid,  wrong- 
fully and  injuriously  made,  and  caused  and  procured  to  be  made, 
certain  roads,  ways,  passages,  and  communications  between  the 
said  mines  of  the  plaintiff  and  the  said  other  mine,  and,  by  and 
through  the  said  roads,  ways,  passages,  and  communications, 
carried  and  brought  divers  large  quantities  of  coal  gotten  from  the 
said  other  mine,  into,  upon,  and  through  the  said  mines  of  the 
plaintiff,  and  brought  into,  and  laid  and  deposited  upon,  the  said 
mines  of  the  plaintiff,  divers  large  quantities  of  earth,  soil,  and 
rubbish,  and  kept  the  same  so  deposited  thereon,  to  wit,  from  thence 
hitherto ;  and,  by  the  means  and  in  the  manner  aforesaid,  rendered 
the  said  mines  of  the  plaintiff  less  workable  than  they  would  other- 
wise have  been ;  by  reason  of  which  premises  respectively  the  said 
beds,  veins,  seams,  and  mines  of  the  plaintiff  were  and  are  greatly 
injured  and  deteriorated  in  value,  and  rendered  less  productive  and 
profitable  than  the  same  might  and  otherwise  would  have  been  ; 
and  the  plaintiff  had  been  and  was  greatly  injured,  prejudiced,  and 
ar^grieved  in  his  said  reversionary  estate  and  interest  therein,  &c. 

Pleas, — first.  Not  guilty.  [The  second  plea  stated  a  lease  of  the 
24th  of  June,  1840,  by  the  predecessor  in  title  of  the  plaintiff  to 
the  predecessors  in  title  of  the  defendant  of  a  certain  coal  mine,  for 
a  term  of  twenty-one  years.  The  lessees  covenanted  that  they,] 
'*  their  executors,  administrators,  and  assigns,  should  and  would,  at  [  i9i  ] 
all  times  during  the  said  demise,  by  and  with  a  sufficient  number 
of  workmen,  carefully  and  diligently  use  their  best  endeavours,  to 
find  out  and  discover  all  such  mines,  beds,  and  veins  of  coal,  cannel, 
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Marker  slack,  and  ironstone,  as  could  or  might  be  found  in  or  under  the 
Kbnrtok.  8^1^  premises  by  the  said  indenture  demised,  and  should  and  would, 
at  all  times  during  the  continuance  of  the  said  term,  constantly 
carry  on,  and  effectually  work,  the  said  beds,  veins,  seams^  and 
mines  so  demised  as  aforesaid,  in  a  fair  and  husbandlike  manner, 
with  a  sufficient  number  of  experienced  and  able  miners,  colliers, 
and  labourers,  not  fewer  than  twelve  at  any  time,  provided  the 
coal,  cannel,  slack,  and  ironstone  that  should  be  from  time  to  time 
gotten  and  raised,  could  be  disposed  of  for  profit ;  and  also  should 
and  would  keep  open  one  pit  at  least  constantly  and  effectually 
during  the  said  term,  unless  prevented  by  waters  or  other  inevitable 
accidents ;  and  also  should  and  would  make  such  watercourses, 
drains,  levels,  engines,  whimseys,  and  other  devices,  as  should  from 
time  to  time  be  necessary  and  convenient  for  effectually  carrying 
on  and  draining  the  said  works."  [The  plea  then  showed  the 
assignment  of  the  term  to  the  defendant  and  the  devolution  of  the 
[  19^  ]  title  to  the  reversion  to  the  plaintiff,  and  concluded :]  That  the 
defendant  never  was  tenant  to  the  plaintiff  otherwise  than  as  afore- 
said, nor  was  the  plaintiff  entitled  to  the  said  reversion  in  the  declara- 
tion mentioned  otherwise  than  as  aforesaid :  That  the  supposed 
grievances  in  the  declaration  mentioned  were,  and  each  of  them 
was,  committed  after  the  said  assignment  of  the  said  premises  to 
the  defendant  as  aforesaid,  and  after  the  plaintiff  became  so  entitled 
to  the  said  reversion  as  aforesaid  :  And  that  the  alleged  grievances 
in  the  declaration  mentioned  were  and  constituted,  and  each  of 
them  was  and  consisted  of,  a  carrying  on,  managing,  and  working 
of  the  said  demised  mines,  veins,  seams,  and  beds  of  coal  and 
minerals,  in  a  particular  manner ;  and  that  the  manner  of  carrying 
on,  managing,  and  working  the  same  was  and  is  provided  for  by 
the  said  covenants  in  the  said  first-mentioned  indenture  in  that 
behalf  contained  as  aforesaid,  which  still  remain  in  full  force. 
Verification. 

The  plaintiff  took  issue  on  the  first  plea,  and  demurred  to  the 
second, — the  point  marked  in  the  margin  of  the  demurrer  being  as 
follows :  ''  One  of  the  grounds  of  demurrer,  is,  that  the  grievance 
as  disclosed  by  the  declaration,  are  not  mere  breaches  of  the 
covenants  in  the  lease  mentioned  in  the  plea,  or  any  of  them,  but 
are  grievances  in  the  nature  of  waste  or  destruction  of  the  thing 
demised,  for  which  an  action  on  the  case  will  lie,  notwithstanding 
the  lease." 

The  defendant  joined  in  demurrer. 
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Lush  (Honyman  was  with  him),  in  eapport  of  the  demurrer  (l):      Markbb 

r. 

The  defendant  will  contend  that  case  is  not  *the  appropriate     Renrick. 
remedy  for  the  wrong  complained  of,  but  that  the  plaintiff  should      [  *^^*''  ] 
have  sued  in  covenant.     The  chief  grievance  complained  of,  is,  the 
catting  away  the  barrier  which  formed  the  boundary  between  the 
mines  of  the  plaintiff  and  the  adjoining  mine.     That  clearly  would 
have  been  the  subject  of  an  action,  if  there  had  been  no  covenant. 

(Gbesswbll,  J. :  Are  you  not  confounding  barrier  and  boundary  ? 
They  are  not  necessarily  the  same.) 

In  this  case  they  mean  the  same  thing.  The  authorities  are  clear, 
that  case  will  lie  for  an  injury  of  this  kind,  even  though  it  might 
also  be  made  the  subject  of  an  action  upon  the  covenant.  Thus, 
in  Kinlyside  v.  Thornton  (2)  it  was  held  that  case  in  the  nature  of 
waste  will  lie  against  a  tenant  for  years  after  the  expiration  of  his 
term,  as  well  as  covenant  for  the  breach  of  those  contained  in  his 
lease.  And  Ds  Gbet,  Gh.  J.,  said :  **  I  have  no  difficulty  upon  this 
question.  Tenant  for  years  commits  waste,  and  delivers  up  the 
place  wasted  to  the  landlord.  Had  there  been  no  deed  of  covenant, 
the  action  of  waste,  or  case  in  nature  of  waste,  would  have  lain. 
Because  the  landlord,  by  a  special  covenant  acquires  a  new  remedy, 
does  he  therefore  lose  his  old? "(8).  The  authority  of  that  case 
has  been  frequently  recognised.  In  Muskett  v.  Hill  (4)  the  assignee 
of  a  licence  to  mine  brought  case  against  the  grantors  for  obstruct- 
ing him  in  the  exercise  of  his  right,  under  colour  of  an  informal 
re-entry  for  condition  broken;  and  Tindal,  Ch.  J.,  in  delivering 
judgment,  said:  ''Another  point  was  incidentally  suggested  on 
behalf  of  the  defendants,  though  not  much  insisted  upon,  that  an 
action  on  the  case,  under  the  circumstances,  was  not  maintainable, 
but  that  the  action  ^should  have  been  an  action  of  covenant  or  an  [  *1U6  ] 
action  of  trespass.  It  is  not  material  to  inquire  whether  in  this 
case  an  action  of  covenant  could  have  been  maintained ;  for, 
assuming  that  it  might,  it  would  not  follow  from  thence  that  an 
action  on  the  case  might  not  also  lie.  On  the  contrary,  it  has  been 
decided  that  a  party  may,  in  some  cases,  have  his  election,  and 

(1)  The  point  marked  for  argument  action  on  the  case  is  maintainable  for 

on  the  part  of  the  plaintiff,  was,  *'  The  these,  notwithstanding  the  lease.*' 

plaintiff  will  contend  that  the  destruc-  (2)  2  W.  £1.  1111. 

tion  of  the  boundary,  and  the  other  (3)  See  Jones  v.  Ih%  18  B.  B.  508 

wrongs  alleged  in  the  declaration,  are  (7  Taunt.  392). 

in   the  nature  of  waste,  and  that  an  (4)  50  E.R.  832  (6  Bing.  N.  C.  604). 
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Mabkkr  bring  either  covenant  or  case :  see  Kinlyside  v.  Thornton.  And,  in 
Kekbicr.  the  present  case,  the  interest  granted  being  assignable,  the  assignee 
has  a  right  to  enter  on  the  land,  and  exercise  his  licence ;  and,  if 
the  owner  of  the  soil  prevents  him,  it  is  a  wrong,  for  which  an 
action  on  the  case  will  lie,  on  the  established  principle  of  our  law, 
that,  in  all  cases  where  a  man  has  a  temporal  loss  or  damage  by 
the  wrong  of  another,  he  may  have  an  action  upon  the  case  to  be 
repaired  in  damages:  Com.  Dig.  Action  on  the  Case  (A.)." 

(Maule,  J. :  You  liken  this  to  the  case  of  a  lessee  covenanting 
not  to  commit  waste  ?) 

Yes.  Booi-man  v.  Brown  (1)  lays  down  the  same  doctrine  ;  and  the 
same  principle  is  shown  in  the  cases  as  to  carriers  and  attorneys. 
See  the  authorities  collected  in  2  Wms.  Saund.  252  b,  252  c.  Case 
clearly  would  have  lain  if  there  had  been  no  express  covenant ;  and 
the  existence  of  the  covenant  does  not  deprive  the  plaintiff  of  thai 
form  of  remedy.  Besides,  the  covenants  in  the  lease  of  the  24th  of 
June,  1840,  do  not  reach  the  complaint.  The  acts  here  complained 
of  are  not  within  the  purview  of  the  covenant  at  all :  that  which 
the  plaintiff  charges,  is,  the  destruction  of  the  subject-matter  of  tlie 
covenant  itself. 

(Maule,   J. :   The  covenant  is,  to  do  something ;  hot  in   the 
negative.) 

./.  Brown  (with  whom  was  Wehby),  contra  (2) : 

f  •197  J  "  Modus   *et  couventio   rincnnt  legem.''    Wherever   there   is  an 

express  contract  between  the  parties,  any  contract  implied  by  law, 
and  the  rights  and  remedies  of  either  party  thereon,  are  suspendtnl : 
Schlencker  v.  Moxsy  («).  There,  the  tenant  of  certain  premise> 
underlet  a  part  by  deed,  and  the  original  landlord  distrained  for 
rent  upon  the  under-tenant :  and  it  was  held  tli^it  assumpsit  would 

(1)  61  R  R.  287  (3  Q.  B.  511).  KxivressHmfacit  cessare  taritum  a^iM^^ 

(2)  The  points  marked  for  argument  — 3.  That,  if  the  acts  complained  *•( 
on  the  part  of  the  defendant,  were,  constituted  breaches  of  covenant,  a  . 
•'1.  That,  there  being  express  cove-  action  of  covenant  should  have  lie^n 
nan ts  in  the  lease,  as  to  the  mode  of  brought;  and,  if  they  were  rot 
working  the  collieries  &c.  demised,  no  breaches  of  covenant,  then  they  .n» 
action  on  the  case  vrill  lie  for  working  not  actionable  at  all,  as  the  lease  pn^- 
them  in  the  pai-ticular  way  complained  vides  for  the  mode  of  working  th* 
of ;  but  an  action  of  covenant  should  mines." 

have  been  brought,— 2.  That  the  rule  (3)  27  E.  B,  482  (3  B.  &  C.  7 89), 
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not  lie  by  the  latter  against  his  lessor,  apon  an  implied  promise  to  Markbb 
indemnify  him  against  the  rent  payable  to  the  superior  landlord  :  kbnbick. 
and  the  Court  said,  "The  parties  made  an  express  contract  by 
deed :  that  excludes  any  implied  contract.  If  the  plaintiffs  were 
interrupted  in  the  quiet  enjoyment  of  the  premises,  covenant  would 
lie  on  the  demise:  Com.  Dig.  Covenant  (A.  4)."  So,  in  Baber  v. 
Harris  (i),  it  was  held,  that,  where  a  lessee  assigns  and  grants  over 
his  lease  by  deed,  not  containing  a  covenant  for  quiet  enjoyment, 
or  for  indemnity  against  demands  of  rent  due  to  the  superior  land- 
lord before  assignment,  the  assignee,  if  distrained  upon  for  such 
rent,  may  bring  an  action  of  covenant  against  the  assignor,  founded 
on  the  word  "  grant "  in  the  deed.  Lord  Denman  there  says : 
''The  only  question  in  this  case  is,  whether,  under  the  circum- 
stances, an  action  of  covenant  could  be  maintained  upon  the 
indenture  of  assignment  from  the  defendant  to  the  plaintiff;  for,  if 
it  could,  no  action  of  assumpsit  upon  an  implied  promise  to 
indemnify  will  lie.  This  doctrine  is  clearly  established  in  many 
cases;  amongst  others,  in  BuUtrode  v-  Gilburn(^),  ^Tomsaint  v.  [•198] 
Martiniiant  (3),  and  Scldencker  v.  Moxsy''  In  the  books  of  prece- 
dents, all  these  cases  against  tenants  for  improper  management  of 
farms,  &c.,  against  carriers  and  attorneys  for  negligence,  and  the 
like,  are  classed  indifferently  among  actions  of  assumpsit  and  case. 
Where  assumpsit,  which  originally  was  only  one  form  of  an  action 
upon  the  case,  will  not  lie,  by  reason  of  the  existence  of  an  express 
contract  under  seal,  case  will  not  lie. 

(Maule,  J. :  If  there  had  been  no  contract  under  seal  here,  the 
plaintiff  no  doubt  might  have  brought  either  assumpsit  or  case, — 
does  it  not  follow,  that,  the  contract  being  under  seal,  the  plaintiff 
has  the  option  to  bring  case  or  covenant  ?) 

By  no  means.  The  doctrine  of  Kinlyside  v.  'Tliomton  has  been 
very  much  modified  in  the  later  cases.  In  Edwards  v.  Bates  (4) 
Cbbsswbll,  J.,  lays  it  down,  that,  where  there  is  a  contract  between 
two  parties  under  seal,  the  one  cannot  sue  the  other  as  upon  a 
simple  contract,  in  respect  of  the  subject-matter  of  the  specialty 
contract.  Further,  it  is  subnutted  that  no  action  at  all  will  lie  in 
respect  of  the  grievance  here  complained  of,  if  covenant  wUl  not. 

(1)  9  Ad.  &  EL  532 ;  1  P.  &  D.  360.  (4)  7  Man.  &  G.  590 ;  8  Scott,  N.  R. 

(2)  2  Str.  1027.  406. 

(3)  2  T.  K  100. 
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Mabkek      If  the  defendant  has  not  broken  his  covenant  he  has  committed  no 

KKKtticK.     ^"^o^g- 

Jbrvis,  Gh.  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment.  The 
case  of  Kinlyside  v.  Tliomton  decided  expressly  that  a  lessor  may 
sue  for  waste  in  an  action  upon  the  case,  although  the  lease  con- 
tains a  covenant  upon  which  the  lessor  might  maintain  an  action 
for  the  same  wrong.  It  is  unnecessary  to  go  into  the  refinements 
suggested  by  Mr.  Brown.  Kinlyside  v.  Tliornton  decides  the 
question. 

Maule,  J. : 

I  am  of  the  same  opinion.  Kinlyside  v.  Thornton  shows,  that,  if 
[  *ii)v  J  waste  be  committed,  as  is  the  *case  here,  the  lessor  may  maintain 
an  action  on  the  case  for  it,  and  that  it  is  no  answer  for  the  lessee 
to  say  that  covenant  also  may  be  maintained.  That  case  shows  that 
the  lessor  may  have  either  remedy.  The  authorities  which  are 
said  to  have  shaken  that  case  seem  to  me  to  have  nothing  to  do 
with  the  matter.  All  they  decide,  is,  that,  where  there  is  a  contract 
under  seal,  you  cannot  sue  in  respect  of  the  same  contract,  as  upon 
a  contract  not  under  seal. 

Cbbsswbll,  J. : 

I  am  quite  of  the  same  opinion.  Kinlyside  v.  Thornton  i& 
precisely  in  point,  and  I  think  it  has  not  been  affected  by  any 
subsequent  decision. 

Williams,  J. : 

I  am  of  the  same  opinion.     Kinlyside  v.  Thornton  was  expressly 

recognised  in  Mtiskett  v.  HiU:  and  Mr.  Broicn  admits  that  it;  is 

decisive  of  the  question,  if  not  overruled,  which  I  cannot  find  that 

it  has  been. 

Judgment  for  the  plaintiff. 

1863.       FOSTER  KSJ}  Otheks  v.  The  OXFORD,  &c.  RAILWAY 
•^^JL^*'  COMPANY  (1). 

[  '^^  1  (13  0.  B.  200—204 ;  S.  C.  22  L.  J,  C.  P.  99 ;  17  Jur.  167.) 

The  85th  section  of  the  Companies  Glauses  Consolidation  Act>,  1843 
(8  &  9  Vict.  c.  16),  enacts  that  "no  person  holding  an  office  or  place  ol 
trust  or  profit  under  the  Company,  or  interested  in  any  contract  with  the 
Company,  shall  be  capable  of  being  a  dii-ector  ;  and  no  director  shall  be 

(1)  See  MiUia  v.  IShirlty  Local  Board  (1885)  14  Q.  B.  D.  911, 55  L.  J.  Q.  B,  14;J, 
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capable  of  acoeptiog  any  other  office  or  place  of  trust  or  profit  under  the        Fostkb 
Company,  or  of  being  interested  in  any  contract  with  the  Company,  during  v. 

the  time  he  shall  be  a  direct  Dr."  "^'**  i. 

And  s.  86  enacts,  that,  *'  if  any  of  the  directors  at  any  time  subsequently  ^^u^^^y  Co 
to  his  election  accept  or  continue  to  hold  any  other  office  or  place  of  trust 
or  profit  under  the  Company,  or  be  either  directly  or  indirectly  concerned 
in  any  contract  with  t^e  Company,  or  participate  in  any  manner  in  the 
profits  of  any  work  to  be  done  for  the  Company,  the  office  of  such  director 
shall  become  vacant,  and  thenceforth  he  shall  cease  fi'om  voting  or  acting 
as  a  director :  *' 

Held,  that  these  sections  incapacitate  a  party  contracting  with  a  Com- 
pany from  becoming,  or  continuing,  a  director,  but  do  not  avoid  the 
contract. 

This  was  an  action  of  covenant  upon  an  agreement  under  seal, 
dated  the  2nd  of  April,  1846,  between  the  plaintiffs,  therein  called 
the  Chillington  Iron  Company,  and  the  Oxford,  Worcester,  and 
Wolverhampton  Bailway  Company,  for  the  supply  of  a  quantity  of 
iron  rails. 

The  defendants  pleaded,  amongst  other  pleas,  that,  before  and  at 
the  time  of  the  making  of  the  said  supposed  articles  of  agreement, 
and  of  the  contract  therein  and  thereby  evidenced  and  expressed, 
the  plaintiff  John  Barker  was  a  director  of  the  said  Oxford,  Worcester,, 
and  Wolverhampton  Bailway  Company. 

To  this  there  was  a  suggestion  and  demurrer,  as  follows  :  "  And 
the  plaintiffs  James  Foster  and  George  Jones  give  the  Court  here  to 
understand  and  be  informed,  that,  after  the  declaration  in  this  suit, 
and  before  the  pleading  of  the  defendants'  pleas,  that  is  to  say,  in 
the  month  of  November,  1852,  the  said  plaintiff  John  Barker  died, 
which  allegation  the  defendants  admit  to  be  true ;  and  the  plaintiffs 
James  Foster  and  George  Jones  as  to  the  plea  of  the  defendants  by 
them  first  above  pleaded,  say  that  the  said  first  plea  is  bad  in  sub- 
stance.*' In  the  margin  of  the  demurrer  was  the  following  note : 
*'  The  matter  of  law  intended  to  be  argued  under  this  demurrer,  is, 
that  the  provisions  of  the  8  &  9  Yict.  c.  16,  *s.  85,  do  not  avoid  [  •201  ] 
contracts  entered  into  with  a  Bailway  Company  incorporated 
subject  to  such  provisions,  by  a  director  of  such  Company,  but 
only  diaquaUfy  the  contracting  party  from  being  a  director  of  such 
Company." 

Phipson,  in  support  of  the  demurrer : 

The  question  in  this  case  turns  upon  the  85th  section  of  the 
Companies  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  16.  *  * 
To  make  the  meaning  of  that  section  clear,  it  must  be  read  in 
connection  with  the  86th.     *     *     That  clearly  shows  that  a  breach 
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[  ^202  ] 


of  the  85th  section  was  intended  only  to  operate  a  disqualification 
of  the  director  ao  accepting  an  office  or  place  of  trust,  or  becoming 
interested  in  a  contract  with  the  Company,  and  not  to  avoid  the 
contract.  The  Legislature  contemplates  that  a  party  may,  when  a 
director,  accept  an  office  of  trust  or  profit  under  *the  Company.  It 
is  clear  that  the  office  is  not  put  an  end  to  by  the  fact  of  the  party's 
being  a  director  :  why,  then,  should  a  contract  be  avoided  ?  The 
85th  section  does  not  say  that  no  director  shall  be  capable  of  con- 
tracting ;  but  that,  if  he  enters  into  or  becomes  interested  in  any 
contract  with  the  Company,  he  shall  cease  to  be  a  director. 

(Maule,  J. :  The  plea  does  not  aver  that  Barker  was  interested 
in  the  contract  declared  on  :  he  might  have  been  a  mere  trustee.) 

Even  if  it  did  so  state,  the  plea  would  clearly  be  bad.  The  87th 
section  further  shows  that  the  whole  provision  relates  to  the  qualifi- 
cation of  the  directors  only.  *  *  Disqualification  clearly  is  the 
only  penalty  contemplated  by  the  statute. 


[  •203  ] 


John  Gray,  contra : 

The  85th  section  will  have  no  operation  at  all  unless  it  be  con> 
strued  to  prevent  a  director  from  entering  into  or  being  inter^ted  in 
contracts  with  the  Company.  The  mischief  which  that  section 
designed  to  prevent,  was,  that  the  interests  of  the  shareholders  might 
suffer,  if  a  director  were  permitted  to  be  in  a  position  to  use  his  influ- 
ence for  his  own  personal  advantage.  The  construction  which  the 
plaintiffs  seek  to  enforce  will  not  give  the  shareholders  the  security 
which  the  Legislature  evidently  intended  to  give  them  by  completely 
insulating  the  directors.  The  85th  section  prohibits  directors  from 
entering  into  or  being  interested  in  contracts  with  the  Company. 
The  *86th  section  was  intended  to  meet  another  state  of  circum- 
stances. Il  may  be,  as  happens  to  be  the  case  here,  that  there  is  a 
contract  extending  over  several  years :  if  a  director  becomes  interested 
in  such  a  contract,  as  he  may  do,  as  next  of  kin  or  as  executor,  he 
ceases  to  be  a  director  :  the  Legislature  contemplated  the  possibility 
of  his  influence  being  used  to  induce  his  co-directors  to  be  satisfied 
with  a  less  perfect  performance  of  the  contract. 

( Jebvis,  Ch.  J. :  If  a  firm  consisting  of  five  members  enters  into 
a  contract  with  a  joint-stock  Company,  is  the  contr€Lct  void  if  one 
of  the  five  happens  to  be  a  director  of  the  Company  ?) 
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In  that  case,  there  would  be  no  contract  with  the  four.  Fobtks 

V. 

Thb 
(Maulb,  J. :  Suppose,  after  the  making  of  the  contract,  one  of    Oxford  &c. 
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the  five  was  elected  a  director  ?) 


Railway  Go. 


He  would  simply  be  disqualified  ;    and   that  is   the   distinction 
between  the  85th  and  the  86th  sections. 

Phipson  was  heard  in  reply. 

Jbryis,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment.     There 
is  no  doubt  that  the  mischief  pointed  out  by  Mr.  Gray  was  that 
which  moved  the  Legislature  to  make  the  provisions  in  question. 
But  we  cannot,  in  order  to  carry  their  intention  more  completely 
into  effect,  impose  a  larger  penalty  than  they  have  thought  proper 
to  affix.     The  85th  section  enacts  that ''  no  person  holding  an  office 
or  place  of  trust  under  the  Company,  or  interested  in  any  contract 
with  the  Company,  shall  be  capable  of  being  a  director ;  and  no 
director  shall  be  capable  of  accepting  any  other  office  or  place  of 
trust  or  profit  under  the  Company,  or  of  being  interested  in  any 
contract  with  the  Company,  during  the  time  he  shall  be  a  director." 
Mr.  Gray  says  that  that  section  makes  all  contracts  in  which  a 
<1irector  is  interested  void.     The  quantum  of  interest  will  not  affect 
the  question :  if,  therefore  all  such  contracts  are  void,  contracts 
♦entered  into  with  a  joint-stock  Company,  as  well  as  contracts      [  *2€4  ] 
entered  into  with  individuals,  would  be  avoided,  if  a  member  of 
the  joint-stock  Company  happened  to  be  a  director  of  the  Company 
contracted  with:  and  yet  the  87th  section  merely  provides  that 
"  no  person,  being  a  shareholder  or  member  of  any  incorporated 
joint-stock  Company,  shall  be  disqualified  or  prevented  from  acting 
as  a  director,  by  reason  of  any  contract  entered  into  between  such 
joint-stock  Company  and  the  Company  incorporated  by  the  special 
Act ;  but  no  such  director,  being  a  shareholder  or  member  of  such 
joint-stock  Company,  shall  vote  on  any  question  as  to  any  contract 
with  such  joint-stock  Company."     That  provision  would  have  been 
unnecessary,  if  the  contract  was  already  avoided  by  the  85th  section, 
which  it  must  be  if  Mr.  Gray's  argument  be  well  founded.    I  think 
it  is  manifest  that  the  meaning  of  the  85th  and  86th  sections 
simply  is,  that  no  director  shall  enter  into  a  contract  with  the 
Company,  and  that,  if  a  director  becomes  interested  in  any  such 
B.B. — voii.  xcm.  82 
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FosTKB      contract  whilst  he  is  a  director,  he  shall  cease  to  be  a  director.    That 

Xhr         is  the  only  penalty  the  statute  imposes. 
Oxford  kc. 
UAiLWATCo.  Maule,J.: 

I  am  of  the  same  opinion,  and  for  the  reasons  given  by  my 
Lord. 

Gbesswell,  J. : 

The  statute  does  not  say  that  a  contract  with  a  director  shall  be 
void ;  but  that  a  director  becoming  interested  in  a  contract,  shall 
forfeit  his  office. 

Williams,  J.  : 

The  statute  disqualifies  the  contractor  to  be  a  director,  but  it 
does  not  avoid  the  contract. 

Judgment  for  the  plaintiff. 


1853. 
Jan  24. 

[205] 


WILLIAM  GIBBON  v.  MARIA  GIBBON. 

(13  a  B.  205—219 ;  S.  C.  22  L.  J.  C.  P.  131 ;  17  Jnr.  416.) 

A  testator  gave  to  A.  "all  my  interest  and  claim  on  houseliold  property  in 
W.,  on  which  I  have  a  mortgage  of  1,500/.  " :  Held,  that  this  entitled  A.  to 
the  arrears  of  intei-est  due  upon  the  mortgage  at  the  time  of  the  testator  s 
death. 

At  the  time  of  the  testator's  death,  certain  dehts  were  due  in  respect  of 
repairs  done  in  his  lifetime  to  the  mortgaged  premises.  These  were  paid  by 
the  executi-ix :  Held,  that  she  was  not  entitled  to  be  reimbursed  by  A.  the 
sums  so  paid. 

The  executrix  having  compelled  A.  to  pay  her  the  interest  and  the  debts* 
above  mentioned,  before  she  would  give  up  the  title-deeds  of  the  mortgaged 
piemises  to  him :  Held,  that  (assuming  the  executrix  to  have  assented  to 
the  bequest)  A.  was  entitled  to  recover  back  the  amount  in  an  action  for 
money  had  and  received. 

This  was  an  appeal  from  a  decision  of  the  Judge  of  the  CSounty 
Court  of  Durham,  at  Gateshead. 

The  action  was  brought  to  recover  from  the  defendant  the  sum 
of  502.  for  money  bad  and  received  by  the  defendant  to  the  use  of 
tbe  plaintiff.  The  claim  of  the  plaintiff  amounted  originally  to  the 
sum  of  59/.  16s.  lOi. ;  but  he  abandoned  the  excess  over  50{.,  in 
order  to  bring  the  case  within  the  jurisdiction  of  the  county  court. 

It  appeared  at  the  trial,  that  one  William  Gibbon,  deceased,  the 
late  father  of  the  plaintiff,  and  husband  of  the  defendant,  was,  at 
the  time  of  making  his  will,  and  also  at  the  time  of  his  death,  as 
hereinafter  mentioned,  mortgagee  in  poppession  of  certain  freehold 
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houses  situate  in  Percy  Court,  Newcastle-upon-Tyne,  under  a  Oibbok 
mortgage-deed  dated  in  the  year  1824,  whereby  one  Joseph  Hedley,  gibbon. 
since  deceased,  conveyed  the  said  houses  to  the  plaintiff's  father, 
^Villiam  Gibbon  deceased,  in  fee,  for  securing  the  sum  of  1,500/. 
lent  by  him  to  the  said  Joseph  Hedley,  deceased,  with  interest 
after  the  rate  of  5/.  per  cent,  per  annum.  The  testator  made  his 
will  on  the  27th  of  May,  1845,  of  which  the  following  is  a  copy : 

'*  This  is  the  last  will  and  testament  of  William  Gibbon,  of  the 
Windmill  Hills,  parish  of  Gateshead,  miller.    First,  I  give  to  my 
daughter  Margaret  Golman  8502.,  secured  by  way  of  mortgage  on 
household  property  situated  at  Howdon  Pans,  belonging  to  the  late 
James  Charlton's  family.    I  also  give  to  my  said  daughter  *Colman       [  •206  ] 
200/.  of  lawful  money  of  the  realm,  to  be  paid  to  her  or  heirs  out 
of  the  proceeds  of  my  effects,  as  soon  as  convenient  after  my 
decease.     To  my  son  William  Gibbon  I  give  all  my  interest  and 
claim  on  household  property  in  Percy  Court,  Newcastle-on-Tyne, 
belonging  to  the  successors  of  the  late  Joseph  Hedley,  gentleman, 
on  which  I  have  a  mortgage  of  1,500/.,  also  all  my  claim  on  the 
shops  and  houses  situated  on  the  side  Newcastle,  occupied  by 
Wilson  Perry  and  others,  likewise  all  moneys  that  I  may  have 
advanced  for  him  at  any  time,  to  him  and  his  heirs  for  ever.     To 
my  daughter  Mary  Gibbon  I  give  the  sum  of  2,000/.  lawfuU  money 
of  the  rellm;  also  all  my  houses  situated  in  Saville  Court,  Newcastle- 
upon-Tyne,  to  her  and  heirs.    I  also  do  order  that  she  shall  have 
the  privilege  of  liveing  in  the  house  which  we  at  present  occupie,  as 
long  as  Miss  Beeson  remains  in  the  house  which  she  occupies  at 
present  belonging  to  me  in  Saville  Court,  free  from  any  charge  for 
bord  and  lodging.    The  residue  of  whatever  property  I  may  die 
poBsed  of,  I  give  in  trust  to  my  wife  Maria  Gibbon  for  the  use  of 
herself  and  son  James  Henry  Gibbon  untill  he  attains  the  age 
of  twenty-two  years.    At  the  expiration  of  that  time,  she  shall  give 
up  all  to  him  or  his  heirs,  with  the  exception  of  80/.  a  year,  which 
he  shall  pay  to  her  during  her  natural  life,  by  quarterly  install- 
ments, that  is,  four  times  in  the  year.     Should  my  son  James 
Henry  die  before  he  without  issue  attain  the  aforesaid  age  of  twenty- 
two,  then  shall  his  mother  enjoy  the  whole  during  her  natural  life. 
After  her  demise,  the  property  remaining  shall  go  to  my  surving 
children,  or  their  heirs  nearest  akin.     My  widdow  shall  pay  my 
funeral  expenses  and  all  other  just  debts,  without  interfering  with 
the  legacies  to  my  family.    I  do  also  order,  that,  within  one  month 
after  my  death,  that  my  son  William  Gibbon  receive  200/.,  to  be 
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OiBBOH  paid  by  my  widdow  and  trustees,  for  whom  I  appoint  John  Geldart, 
Gibbon,  wine-merchant,  Newcastle,  *Mr.  James  Smith,  draper,  Gateshead, 
[  •207  ]  Low  Fell,  and  Mr.  John  Colman,  chymist,  Gateshead.  My  widdow 
shall  be  principal  treasurer,  that  is,  to  receive  and  pay  all,  subject 
to  the  inspection  of  my  trustees.  Should  anything  occur  that  may 
be  considered  an  improvement  to  the  property,  my  widdow,  with 
the  consent  of  two  of  my  trustees,  shall  be  at  liberty  to  make  any 
alteration  as  aforesaid;  if  by  sale,  the  money  to  be  invested  in 
some  public  security  for  the  benefit  of  the  family.  This  I  declare 
to  be  my  last  will  and  testament,  revoking  and  making  void  all 
former  wills  made  by  me.  Signed,  sealed,  and  declared,  this  27lh 
day  of  May,  a.d.  1845.  And  I  do  hereby  subscribe  my  name  in  the 
presence  of  the  following  witnesses,  whose  names  are  herein  written, 

and  in  the  presence  of  each  other. 

"  William  Gibbon. 
"  Witness  Luke  Blbnkinsopp, 

"  Matthbw  Thomas  Clark.** 

This  will  was  proved  at  Durham  on  the  8th  of  February,  1847, 
by  the  defendant  Maria  Gibbon,  widow,  the  sole  executrix  according 
to  the  tenor  named  in  the  said  will,  to  whom  administration  was 
granted,  she  having  been  duly  sworn,  as  .usual.  Effects  sworn 
under  4,000Z.     Testator  died  26th  of  December,  1846. 

At  the  time  of  the  testator's  death,  there  was  due  to  him  as  such 
mortgagee  in  possession,  the  sum  of  592.  16«.  lOd.,  of  which  the 
sum  of  88{.  10s.  1^/.  was  for  interest  which  had  become  due  in  his 
life- time ;  and  the  sum  of  21Z.  6«.  9d.  was  for  money  paid,  and 
money  due  and  owing  by  the  testator,  in  his  life-time,  as  such 
mortgagee  in  possession,  to  tradesmen,  for  repairs  of  the  mortgaged 
property. 

The  personal  estate  of  the  testator  not  specifically  bequeathed, 

was  more  than  sufficient  to  liquidate  his  debts ;  and  the  defendant, 

I  *208  ]       as  executrix,  paid  thereout  *the  said  several  debts  due  by  the  testator 

to  tradesmen,  for  work  done  to  the  said  property,  and  the  other 

debts  of  the  testator. 

The  plaintiff  entered  into  possession  of  the  said  property  in  Percy 
Court  immediately  on  the  testator's  death,  or  into  receipts  of  the 
rents  thereof ;  and  he  received  for  his  own  use  the  said  sum  of 
88/.  10«.  Id.  which  had  accrued  due  in  the  testator's  Ufe-time  as 
aforesaid. 

The  defendant,  as  executrix,  being  in  possession  of  the  mortgage- 
deed  and  the  other  deeds  relating  to  the  moil  gaged  property,  refused 
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to  give  them  up  to  the  plaintiff,  unless  and  until  she  was  paid  the  Qibron 
sum  of  38{.  10s.  Id.  for  arrears  of  interest,  and  the  sum  of  21/.  60.  dd.  oirbon. 
paid  and  incurred  for  repairing  the  mortgaged  property,  making 
together  the  sum  of  59Z.  16«.  lOd. ;  and,  after  some  negotiation 
between  the  parties  and  their  solicitors,  the  plaintiff,  in  order  to 
obtain  possession  of  the  deeds,  and  protesting  against  the  right  of 
the  defendant  to  such  payment,  and  in  consequence  of  the  defendant's 
refusal  to  give  up  the  deeds,  paid  the  defendant  the  said  sum  of 
59/.  16s.  lOd.,  and  thereupon  received  his  deeds. 

The  following  is  a  copy  of  the  account,  showing  the  items  claimed 
by  the  defendant  and  paid  by  the  plaintiff : 

"  Mr.  Joseph  Hedley  Dr.  to  Maria  Gibbons. 
"  1846.     Dec.  26.    Balance  of  interest     . 
'•  Mr.  Grant's  bill  for  joiner's  work  . 
"  Mr.  W.  Hymer's,  for  grate    .... 
"  Weatherhead's  bill,  mason  work,  &c.     . 
**  Ormston,  bill  for  painting     .... 


This  action  was  brought  to  recover  back  the  sum  of  50/.,  the 
unabandoned  part  of  the  payment  so  made  by  the  plaintiff  to  the 
defendant. 

On  behalf  of  the  defendant,  it  was  contended  at  the  trial,  first,  [  ^09  ] 
that  the  bequest  made  by  the  testator,  of  his  interest  in  the  mort- 
gaged property,  to  the  plaintiff,  was  a  specific  bequest  of  1,500/., 
and  no  more ;  and  that,  in  point  of  law,  the  bequest  of  a  debt  or 
sum  of  money  due  upon  a  particular  security  passed  only  the  capital, 
and  not  any  arrears  of  interest  owing  at  the  testator's  death ;  secondly, 
that,  as  to  the  arrears  of  interest,  there  had  been  no  assent  of 
the  defendant  as  executrix  to  such  arrears  being  a  bequest  or  legacy ; 
and  that,  consequently,  the  plaintiff's  remedy,  if  any,  was  in  equity, 
and  not  at  law ;  and,  thirdly,  that,  as  to  the  money  paid  or  incurred 
for  repairs,  the  amount  was  a  debt  diie  to  the  testator  as  mortgagee 
in  possession,  and  was  secured  by  the  mortgage ;  and  that,  conse- 
quently, the  defendant,  as  executrix,  was  entitled  to  hold  and  retain 
the  deeds  until  she,  as  executrix,  was  paid  the  money  so  paid  and 
incurred  for  the  repairs  of  the  mortgaged  property. 

The  learned  Judge  was  of  opinion  that  the  arrears  of  interest 
did  not  pass  under  the  bequest  contained  in  the  will ;  and,  moreover, 
that,  without  the  assent  of  the  defendant  as  executrix,  the  county 
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GiBBOK      court  had  no  jurisdiction  over  this  part  of  the  plaintiff's  demand  ; 

QiBBoii.  &nd  that,  as  to  the  money  paid  for  repairs,  the  defendant,  as 
executrix,  was  entitled  to  retain  the  deeds  until  the  money  so  paid 
was  reimbursed  to  her  as  such  executrix.  He,  therefore,  directed 
judgment  to  be  entered  for  the  defendant,  or  a  nonsuit,  at  the 
election  of  the  plaintiff. 

The  plaintiff  refused  to  be  nonsuited,  and  judgment  was  entered 
for  the  defendant. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  judgment 
of  the  learned  Judge  be  correct  or  not. 

Milward,  for  the  appellant  : 

1.  The  arrears  of  interest,  as  well  as  the  principal  sum  due  on 
the  mortgage,  passed  by  the  devise  to  William  Gibbon.  The  words 
[  •210  J  *of  the  will  are, — "  To  my  son  William  Gibbon,  I  give  all  my 
interest  and  claim  on  household  property  in  Percy  Court,  Newcastle- 
on-Tyne,  belonging  to  the  successors  of  the  late  Joseph  Hedley,  on 
which  I  have  a  mortgage  of  1,500Z."  The  distinction  between  that 
and  the  previous  bequest  to  Margaret  Colman,  the  testator's  daughter, 
is  observable:  the  language  there  is,  "I  give  to  my  daughter 
Margaret  Colman  8502.,  secured  by  way  of  mortgage  on  household 
property  situated  &c.'*  Under  that  bequest,  it  may  be  that  the 
8502.  would  pass,  and  no  more. 

(Maule,  J. :  The  first  words  of  the  devise  to  William  Gibbon 
unquestionably  give  the  fee :  the  subsequent  words  **  on  which  I 
have  a  mortgage,"  are  merely  descriptive.  Was  not  this  a  question 
of  title  ?) 

The  simple  question  was,  whether  the  plaintiff  was  entitled  to  recover 
back  money  which  he  had  been  improperly  forced  to  pay.  If 
the  title  did  come  in  question,  the  point  was  not  taken  in  the 
county  court. 

(Maule,  J. :  It  was  the  essence  of  the  thing.) 

The  only  points  made  at  the  trial,  were, — first,  that  the  bequest  of 
the  testator's  interest  and  claim  in  the  mortgaged  property  to  the 
plaintiff,  was  a  specific  bequest  of  1,500Z.  and  no  more,  and  that, 
in  point  of  law,  the  bequest  of  a  debt  or  sum  of  money  due  upon  a 
particular  security,  passes  only  the  capital,  and  not  any  arrears  of 
interest  owing  at  the  testator's  death;  secondly,  that,  as  to  the 
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arrears  of  interest,  there  had  been  no  assent  of  the  defendant,  as       Gibbon 

executrix,  to  such  arrears  being  a  bequest  or  legacy,  and  that       gibbok. 

consequently  the  plaintiff's  remedy,  if  any,  was  in  equity,  and  not 

in  law  ;  thirdly,  that,  as  to  the  money  paid  or  incurred  for  repairs 

of  the  mortgaged  property,  the  amount  was  a  debt  due  to  the  testator 

as  mortgagee  in  possession,  and  was  secured  by  the  mortgage,  and 

that  consequently  the  defendant,  as  executrix,  was  entitled  to  hold 

and  retain  the  deeds  until  she,  as  executrix,  was  re-paid  the  money 

BO  paid  and  incurred.    It  is  submitted  ^that  all  the  interest  and       [  *2ii  ] 

claim  which  the  mortgagee  himself  could  have  enforced  against  the 

mortgaged  property  passes  by  this  devise. 

(Williams,  J. :  Whether  the  words  would  be  sufficient  to  pass  the 
real  estate,  seems  at  one  time  rather  doubtful:  but,  upon  the 
general  result  of  the  later  authorities,  the  better  opinion  would 
seem  to  be  that  they  are.) 

The  first  question  is,  whether  the  words  are  sufficient  to  pass  the 
arrears  of  interest  due  at  the  time  of  the  testator's  death.  By  the 
Statute  of  Wills,  7  Will.  IV.  &  1  Vict.  c.  26,  s.  24,  every  will  is  to  be 
construed,  with  reference  to  the  real  and  personal  estate  comprised 
in  it,  to  speak  and  take  effect  as  if  it  had  been  executed  imme- 
diately before  the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will.  And  the  words  must  be  very  strong  to 
show  such  an  intention:  Cole  v.  Scott {i).  This,  it  is  to  be 
observed,  is  the  case  of  a  mortgagee  in  possession,  where  it  is  more 
difficult  to  split  the  rights  than  in  an  ordinary  case.  [He  cited 
Roberts  v.  Kuffin^T)^  Hawley  v.  Cutts  (3),  Harcourt  v.  Morgan  {4,), 
and  Kent  v.  Tapley  (o).]  2.  The  sums  paid  by  the  executrix  to  the  [  212  ] 
tradesmen,  for  repairs  done  to  the  mortgaged  premises  in  the  life- 
time of  the  testator,  clearly  were  debts  due  from  him,  and  charge- 
able upon  his  general  residuary  estate,  as  much  as  any  other 
personal  debt.  It  may  be  that  the  testator,  if  he  had  lived,  might 
have  recovered  the  amount  from  the  mortgagor,  and  that  the 
devisee  would  be  entitled  to  charge  the  amount  as  a  deduction  from 
the  receipts :  but  it  is  not  the  less  a  debt  of  the  testator, — which  he 
expressly  directs  shall  be  paid  by  his  executrix.  3.  Then,  it  is  said 
that  the  legacy,  so  far  as  concerns  the  interest,  was  not  assented  to, 
and  therefore  can  only  be  recovered  in  equity.    That,  however,  is 

(1)  84  B.  B.  141  (I  Mac.  &  G.  518).  (4)  44  R.  E.  252  (2  Keen,  274). 

(2)  2  Atk.  112.  (5)  11  Jur.  940. 

(3)  2  Freem.  23. 
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Gibbon      not  so.     The  case  states  that  the  plaintiff  entered  into  possession  of 
QiBBOH.      ^^^  property :  the  only  dispute  was,  as  to  the  arrears  of  interest : 

bnt  the  assent  of  the  executrix  enured  as  an  assent  to  the  bequest, 

whatever  in  construction  of  law  it  really  was. 

[  2^'  1  Udall,  for  the  respondent : 

The  Court  is  asked  to  set  aside  a  judgment  for  the  defendant, 
and  to  enter  it  for  the  plaintiff:  the  plaintiff,  therefore,  must  show 
that  the  case  presents  sufficient  materials  to  enable  the  Court  to  do 
so.  Enough,  it  is  submitted,  appears  to  show  that  the  Jadge  has 
decided  correctly.  This  is  the  case  of  a  mortgage  in  fee,  to  secure 
a  sum  of  1,5002.  and  interest.  The  testator  took  the  legal  estate. 
He  had  a  contract  for  money  lent,  and  he  had  a  title  to  the  estate. 
At  his  death,  the  estate,  if  not  devised,  would  go  to  his  heir-at-law  : 
and  the  right  to  enforce  the  contract  would  pass  to  his  executrix. 
The  plaintiff  must  have  contended  in  the  county  court  that  he  was 
entitled  to  the  possession  of  the  title-deeds.  But  the  mortgage- 
deed,  which  was  the  security  for  the  debt,  of  right  belonged  to  the 
executrix,  and  did  not  pass  with  the  estate:  Bac.  Abr.  Executor 
(H.  8) ;  2  Williams  on  Executors,  2ud  edit.  p.  506. 

(Williams,  J. :  Suppose  there  was  a  bequest  of  a  leasehold :  if 
the  executor  assents  to  the  bequest,  would  not  the  legatee  be 
entitled  to  the  title-deeds?) 

It  is  submitted  that  he  would  not.  The  personal  representative  is 
the  only  one  who  can  sue  for  the  mortgage  debt;  and  he  must 
make  profei-t  of  the  deed. 

(Maule,  J. :  You  say  the  mortgage  debt  passed  to  the  executrix, 
and,  as  incident  to  the  debt,  the  title-deeds  passed  to  her  also,  and 
therefore  the  giving  up  the  deeds  was  a  sufficient  consideration  for 
the  payment  of  the  money  which  the  plaintiff  now  seeks  to  recover 
back?) 

The  assent  of  the  executrix  would  be  a  good  consideration :  Spoile 
V.  Smith  (1). 

(Maule,  J. :  How  does  that  point  arise  upon  this  case  ?) 

It  appears  from  the  whole  statement  of  the  case,  that  that  was  the 
sole  question  in  contest  in  the  county  court. 

(1)  3Busa.dll. 
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(Jbbtis,  Ch.  J. :  It  ceri»inly  does  not  raise  the  real  point  between      Oibiiom 
the  parlies.)  Gibbon. 

It  is  for  the  plaintiff  to  satisfy  the  Court  that  there  is  ground  for 
entering  judgment  for  him. 

(Jbrvis,  Ch.  J. :  If  you  had  raised  the  point  in  the  *Court  below,       [  '21*  ] 
the  plaintiff  might  have  proved  that  the  legacy  was  assented  to. 

Maulb,  J. :  The  conduct  of  the  defendant,  as  stated  in  the  case, 
seems  to  have  amounted  to  an  assent  that  the  legacy  was  operative 
in  favour  of  the  plaintiff.) 

The  circumstance  of  the  legatee's  entering  into  possession  of  the 
mortgaged  premises,  does  not  amount  to  assent :  and  it  is  clear  that 
no  assent  was  meant  to  be  given  here,  because  the  deeds  were  not 
parted  with. 

(Jbbyis,  Ch.  J. :  Three  points  only  are  stated  in  the  case,  upon 
which  our  opinion  is  asked.  The  Judge  holds,  that,  without  the 
assent  of  the  executrix,  the  county  court  had  no  jurisdiction ;  and 
in  that  we  agree  with  him. 

{Milward :  He  means,  no  assent  to  the  legacy,  quoad  the  arrears 
of  interest.) 

The  executrix  would  have  to  pay  legacy  duty:  it  was  essential 
therefore  that  she  should  keep  the  deeds ;  and,  having  occasion  to 
use  them,  she  was  entitled  to  keep  them:  Foster  v.  Crabb{i), 
Roberts  v.  Kujin  expressly  decides  that  a  gift  of  300/.  upon  a  bond, 
does  not  carry  the  interest  incurred  in  the  testator's  life-time. 

(MjkULB,  J. :  There,  the  words  of  the  devise  expressly  limit  it  to 
the  3001.) 

In  Salmon  v.  Dean  (2)  it  was  held,  that  an  assignment  of  a  mort- 
gage, without  express  words  as  to  rent  then  in  arrear,  does  not 
carry  rent  accrued  due  prior  to  the  assignment. 

(Maulb,  J.:  That  is  a  totally  different  case:  rent  is  not  due 
under  the  mortgage  security.) 

The  debts  due  for  repairs  of  the  mortgaged  premises,  having  been 

(1)  92  E.  R  646  (12  0.  B.  136).  (2)  15  Jur.  641. 
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QiBBOM  paid  by  the  executrix,  and  being  chargeable  on  the  mortgagor,  the 
OiRBOM.      executrix  as  to  these  clearly  stood  in  the  position  of  the  mortgagee, 

and  was  entitled  to  retain  possession  of  the  deeds  until  reimbursed. 

At  all  events,  the  plaintiff  cannot  say  that  the  money  paid  by  him 

to  get  possession  of  the  deeds,  was  paid  under  duress :  Gulliver  v. 

Cosens  (i).  There  clearly  was  no  assent  to  the  legacy ;  and  the 
r*2]5]       parting   with    the  title-deeds  ^was  ample   consideration  for    the 

payment  of  the  money. 

Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiff  (the  appellant)  in  this  case  is 
entitled  to  a  new  trial.  I  think  we  should  not  be  justified  in  giving 
judgment  for  the  plaintiff,  for  there  seem  to  be  points  behind  which 
were  not  raised  before  the  county  court.  It  will  be  sufficient, 
therefore,  to  answer  the  questions  raised  upon  the  face  of  the  ca^e. 
The  first  objection  taken,  was,  that  the  bequest  of  the  testator's 
interest  in  the  mortgaged  property  to  the  plaintiff,  was  a  specific 
bequest  of  1,500Z.  and  no  more,  and  did  not  pass  any  arrears  of 
interest  owing  at  the  testator's  death.  Preliminary  to  the  con- 
sideration of  that  question,  it  was  contended  by  the  counsel  for  the 
respondent,  that  this  may  have  been  a  devise  of  the  realty.  It  is 
sufficient,  however,  to  say  that  that  point  was  not  made  in  tlie 
county  court ;  and  the  Judge  treated  it  as  a  specific  bequest.  It 
seems  to  me  that  the  Judge  was  wrong  in  holding  that  the  plaintiff 
was  not  entitled  to  the  possession  of  the  title-deeds.  The  testator 
not  only  gives  the  plaintiff  all  his  "  interest "  in  the  household 
property  in  question,  but  also  his  "  claim"  thereon, — which  includes 
the  interest  as  well  as  the  principal  mortgage  money:  and  the 
effect  of  that  is  not  varied  by  the  subsequent  words,  ''on  which  I 
have  a  mortgage  of  1,500Z. ; "  which,  as  it  seems  to  me,  is  mere 
description.  It  was  clearly  a  bequest  of  the  intiBrest.  Ui)on  this 
point,  therefore,  I  think  the  Judge  was  wrong.  The  next  objection 
was,  that,  as  to  the  arrears  of  interest,  there  had  been  no  assent  by 
the  executrix,  to  such  arrears  being  a  bequest  or  legacy,  and  that 
consequently  the  plaintiff's  remedy,  if  any,  was  in  equity,  and  not 
at  law.  I  think  the  Judge  was  to  a  certain  extent  right  in  saying, 
tliat,  without  the  assent  of  tlie  defendant  as  executrix,  the  county 
[  •216  ]  court  had  no  *jurisdiction  over  this  part  of  the  plaintiff's  demand. 
But  this  is  not  a  demand  within  the  65th  section  of  the  9  &  10  Vict. 

(1)  68  E.  E.  816  (1  C.  B.  788). 
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c.  95  (1) :  it  18  a  claim  for  money  had  and  recjeived,  in  which  the  Gibbon 
plaintiff  could  not  recover,  unless  he  was  entitled  to  the  possession  qibbok. 
of  the  title-deeds ;  and  he  could  not  be  entitled  to  the  deeds,  unless 
the  bequest  was  assented  to  by  the  executrix.  The  Judge  assumes 
that  there  was  no  assent-  The  only  point  presented  is,  whether 
assent  was  necessary  as  to  the  S8Z.  10«.  Id.  The  third  point  ruled 
by  the  Judge,  was,  that  the  defendant,  as  executrix,  was  entitled  to 
retain  the  deeds  until  the  money  paid  for  repairs  of  the  mortgaged 
premises  was  reimbursed  to  her.  In  that  the  Judge  was  clearly 
wrong ;  because  it  is  admitted,  that,  if  the  testator  had  in  his  life- 
time paid  the  debts  incurred  for  repairs,  the  property  would  have 
passed  to  the  devisee  in  its  improved  condition.  The  debt  for 
repairs  was  one  which  the  executrix  was  bound  to  pay.  Then  it 
was  said  that  there  was  no  duress.  It  is  enough  to  say  that  that 
point  was  not  made  in  the  county  court :  and,  if  it  had  been,  it  is 
not  raised  for  our  opinion.  As  to  all  beyond  the  interest,  the 
Judge  was  clearly  wrong ;  consequently,  the  plaintiff  is  entitled  to 
have  a  new  trial. 

Maule,  J. : 

I  am  of  the  same  opinion.  With  respect  to  a  debt  passing  by  a 
bequest,  the  cases  do  not  support  the  ruling  of  the  Judge.  This  is 
the  case  of  a  mortgage.  The  testator  has  a  claim  as  mortgagee  for 
1,500/.  and  a  further  sum  for  interest.  He  bequeaths  to  the  plain- 
tiff "all  my  interest  and  claim  on  household  property  in  Percy 
*Court,  Newcastle."  The  afllrmation  which  he  afterwards  makes,  [  '217  ] 
that  he  has  a  mortgage  on  it  of  1,500{.,  does  not  cut  down  the 
bequest,  and  limit  it  to  the  1,500Z.  Gases  have  been  cited  of  a 
testator  having  a  sum  due  to  him  on  bond  or  otherwise,  and 
mentioning  the  specific  sum,  in  which  case  the  sum  mentioned  has 
been  held  to  pass,  and  no  more.  No  doubt,  where  a  man  has  a 
bond  upon  which  there  is  due  to  him  2002.  for  principal,  and  501. 
for  interest ;  if  he  bequeaths  "  200i.  due  on  a  bond,"  &c.  200i.  only 
will  pass;  but,  if  the  bequest  had  been  of  "2202.  secured  by 
bond,"  &c.,  I  think  it  cannot  be  denied  that  220Z.  would  pass. 
Here,  the  bequest  is,  an  unlimited  bequest  of  all  the  testator's 
interest  and  claim  on  the  property  in  question.     I  think  the  Judge 

(1)  "That  the  jurisdictioQ  of   the  or  part  of  the  unliquidated  balance  of 

county    court    imder    this    Act  shall  a  partnership  accoimt,  or  the  amoiint 

extend  to  the  recovery  of  any  demand,  or  part  of  the  amount  of  a  distributive 

not  exceeding  the  sum  of  20/.  {50L  by  shwe  under  an  intestacy,  or  of  any 

13  &  14  Vict,  a  61),  which  is  the  whole  legacy  under  a  will." 
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QiBBON  was  clearly  wrong  in  holding  that  this  did  not  pass  the  interest  as 
QiBBON.  well  as  the  principal.  Then  it  is  said  that  the  assent  of  the 
executrix  to  the  bequest  was  necessary,  and  none  was  given.  The 
point  was  not  made  at  the  trial  in  the  shape  in  which  it  is  now 
presented  to  us.  It  seems  that  there  was  a  dispute  between  the 
parties,  which  ended  by  the  plaintiff's  paying  the  sum  demanded, 
in  order  to  get  possession  of  the  deeds.  That  must  be  taken  to  be 
a  qualified  assent  to  the  bequest  on  the  part  of  the  defendant,  the 
plaintiff  consenting  that  the  payment  should  stand  good  in  so  far 
as  the  defendant  had  a  right  to  receive  the  money.  Tbe  circum- 
stance of  certain  points  not  having  been  taken,  seems  to  show  that 
the  parties  meant  to  try  whether  or  not  the  plaintiff  was  entitled  to 
the  possession  of  the  deeds,  without  paying  any  money.  There 
seems  to  have  been  no  dispute,  that,  it  the  plaintiff  should  be 
found  entitled  to  the  deeds  without  paying  the  sums  demanded,  he 
should  recover  in  the  action.  It  is  quite  clear  that  there  has  been 
a  miscarriage,  and  consequently  there  must  be  a  new  trial. 

Cbesswbll,  J. : 

[  ^218  ]  I  am  of  the  same  opinion.     The  Judge  *was  clearly  wrong  in 

holding  that  the  arrears  of  interest  did  not  pass  to  the  plaintiff  by 
the  will.  As  to  the  second  point,  I  am  quite  at  a  loss  to  see  what 
it  was  that  the  Judge  intended  to  decide, — whether  assent  was 
necessary  to  pass  the  interest  due  at  the  testator's  death,  or  whether 
assent  was  necessary  to  entitle  the  plaintiff  to  anything.  There 
must  be  a  new  trial.  As  to  the  other  point,  the  defendant  clearly 
had  no  right  to  retain  the  deeds,  to  enforce  the  repayment  of  the 
sums  paid  for  repairs. 

WiLLIJkM 8,  J. : 

I  am  of  the  same  opinion.  There  seem  to  have  been  two  points 
in  dispute  between  the  parties,  as  to  both  of  which  I  think  the 
plaintiff  was  right.  The  first  point  was,  whether  the  bequest  of  all 
the  testator's  interest  and  claim  on  the  mortgaged  premises  passed 
the  interest  due  at  the  time  of  the  testator's  death,  as  well  as  the 
principal  mortgage  money.  It  seems  to  me  that  the  effect  of  that 
bequest  is,  to  pass  to  the  plaintiff  all  that  was  due  to  the  testator  in 
respect  of  the  mortgage.  There  is  no  analogy  between  this  case 
and  the  case  of  rent.  The  other  question  was,  whether  the  deht^ 
due  in  respect  of  the  repairs  of  the  mortgaged  premises  should  fall 
upon  the  specific  legatee,  or  upon   the  residuary  estate.     Those 
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expenses  might  have  been  tacked  to  the  mortgage.     They  clearly      Gibbon 

would  have  been  tacked,  if  they  had  been  paid  by   the   testator.       gibbon. 

The  circamstance  of  their  not  having  been  paid  till  after  his  death 

in  my  opinion  makes  no  difference.     These,  the  two  material  points* 

being  disposed  of  in  favour  of  the  plaintiff,  it  is  unfortunate  that 

he    cannot    have  judgment.     The    question    of    assent    becomes 

material.    But  it  is  impossible  to  discover  from  the  case  what  it 

was  the  Judge  meant  to  decide  as  to  that.     It  is  clear  the  legatee 

would  not  be  entitled  to  the  possession  of  the  deeds,  without  the 

assent  *of  the  executrix.    As  there  is  this  confusion  and  obscurity       [  *2i9  ] 

in  the  case,  we  can  only  direct  a  new  trial. 

Milicard,  for  the  appellant,  asked  for  costs  of  the  appeal : 

The  party  who  succeeds  upon  an  appeal  is  entitled  to  costs.  The 
Court  of  Exchequer  has  laid  down  the  rule  positively,  in  Robinson 
V.  iMicrence  (i),  Parkb,  B-,  saying,  "With  regard  to  the  costs  of  the 
appeal,  we  have  consulted  the  other  members  of  this  Court,  and 
also  others  of  the  Judges,  and  they  agree  with  us  in  thinking,  that, 
in  appeals  from  the  county  courts,  the  costs  of  the  appeal  should 
always  follow  the  result,  since  the  value  of  the  subject-matter  of 
dispute  in  a  county  court  usually  bears  a  small  proportion  to  the 
costs  incurred  by  the  appeal." 

Udall,  contra^  submitted  that  it  was  unnecessary  to  come  to 
this  Court  for  a  new  trial ;  that  might  have  been  asked  for  in  the 
Court  below. 

Jbbvis,  Ch.  J.,  said,  that,  as  it  was  desirable  there  should  be 
uniformity  on  the  subject  of  costs,  he  would  speak  to  some  of  the 
other  Judges  before  deciding ;  and,  on  a  subsequent  day,  he  said  he 
had  six)ken  to  Pabee,  B.,  who  informed  him  that  all  the  other 
Judges  had  agreed,  as  an  universal  rule,  to  give  costs  of  the  appeal 
upon  the  reversal  of  the  decision  of  the  county  court  Judge. 

Rule  for  a  new  trials  tvith  costs. 


CLOTHIER  V.   GANN.  ibss. 

Jan,  15. 
(13  C.  B.  220—221 ;  S.  C.  22  L.  J.  C.  P.  98 ;  17  Jur.  736.)  

To  debt  for  work  and  labour,  &c.,  the  defendant  pleaded, — first,  except  as 
to  59/.  12«.,  Never  indebted, — secondly,  except  as  to  59/.  12«.,  a  set-off, — 
thirdly,  except  as  to  69/.  12«.  payment, — fourthly,  payment  into  Court  of 
59/.  1 2^.,  which  was  taken  out.    The  cause  was  referred,  and  the  arbitrator 

(1)  2  L.  M,  &  P.  673. 
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Cloth  IBB  found  the  first  issue  for  the  plaintiff,  and  the  rest  for  the  defendants :  Held, 

^«  that  the  plaintiff  was  not  entitled  to  the  expense  of  his  own  attendance  as  a 

^^^'  witness,  if  his  evidence  was  applicable  to  the  second  and  third  issues  ;  the 

defendant  being  entitled  to  the  general  costs  of  the  cause. 
[See  E.  S.  C.  Ord.  LXV.  r.  2.] 


18W.  TWYMAN  V.  KNOWLES(l). 

Jan.  13.  ^  ' 
(13  C.  B.  222—224 ;  S.  C.  22  L.  J.  C.  P.  143  ;  17  Jur.  238.) 

1*1990  1 

^        ^  In  trespass  for  breaking  and  entering  the  plaintiff's  close,  the  plaintiff 

relied  upon  the  bare  possession,  though  it  appeared  that  he  had  originally 
become  possessed  as  tenant  to  one  W.  under  a  written  agreement.  The 
defendant  proved,  that,  five  days  after  the  commencement  of  the  trespass,  he 
obtained  a  lease  of  the  close  in  question  from  W.,  which  he  produced.  The 
Judge  told  the  jury,  that,  in  the  absence  of  proof  of  the  qimnium  of  the 
plaintiff's  interest  in  the  premises  (by  the  production  of  the  written  agree- 
ment), he  was  only  entitled  to  nominal  damages :  Held,  no  misdirection. 

The  Judge  further  told  the  jury,  that,  if  they  gave  the  plaintiff  more  than 
40«.,  he  could  not  influence  the  costs ;  but  that,  if  they  gave  lees  than  408., 
each  party  would  have  to  pay  his  own  costs  (2) :  Held,  no  misdirection. 

This  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  close,  and  pulling  down  a  wall,  &c. 

The  defendant  pleaded,  first,  Not  guilty  ;  secondly,  that  the  close 
was  not  the  plaintiff's  close. 

The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  at 
Westminster  after  last  Term. 

It  appeared  that  the  plaintiff  had  taken  the  land  upon  which  the 
trespass  was  committed,  in  August,  1850  (under  an  agreement  in 
writing  which  was  not  produced),  from  one  Winterflood,  and  had 
paid  him  5«.  on  taking  possession,  but  no  evidence  was  given  as  to 
the  duration  of  the  tenancy,  or  of  the  payment  of  any  rent.  The 
trespass  complained  of  was  committed  on  the  14th  of  July,  1852, 
and  consisted  in  the  pulling  down  of  a  wall  between  the  close  in 
question  and  an  adjoining  close  in  the  occupation  of  the  defendant, 
in  doing  which  a  small  portion  of  the  materials  fell  upon  the 
plaintiff's  land. 

The  defendant  put  in  an  agreement,  bearing  date  the  19th  of 
July,  1852,  by  which  Winterflood  demised  to  him  the  feciis  in  quo 
from  that  day  for  a  term  which  still  subsisted. 

The  Lord  Chief  Justice  told  the  jury,  that,  having  proved  that 
he  was  in  possession  of  the  close  at  the  time  the  trespass  was 
committed,  the  plaintiff  was  entitled  to  a  verdict;    but  that,  to 

(1)  Followed    in    Rmt   v.    VicAiyna  (2)  See    now  E.  S.  C.  OrcL   LXV. 

Graving  Dock  Co.  (1887)  36  Ch.  Div.      r.  1,  and  County   Courts  Act,    la^S 
113,  1 19,  56  L.  T.  216.— J.  G.  P.  s.  116.--J.  G.  P. 
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entitle  him  to  more  than  nominal  damages,  he  should  have  shown      Twtman 
the  duration  of  his  term  ;    and  that,  as  far  as  the  evidence  went,     knowlbs. 
there  was  nothing  inconsistent  with  the  tenancy  proved  on  the  part 
of  the  *defendant.    He  further  told  the  jury,  that,  if  they  gave  the       [  ^228  ] 
plaintiff  more  than  40«.  damages,  he  would  have  no  power  to 
influence  the  costs,  whereas,  if  they  gave  less  than  40«.,  each  party 
would  have  to  pay  his  own  costs. 
The  jury  returned  a  verdict  for  the  plaintiff,  damages,  1«, 

Horn  now  moved  for  a  new  trial,  on  the  ground  of  misdirection: 

The  ordinary  course,  where  the  damages  are  in  the  discretion  of 
the  jury,  is,  for  the  Judge  not  only  to  refrain  from  making  any 
allusion  to  the  subject  of  costs,  but  studiously  to  keep  out  of  their 
sight  the  consequences  of  their  finding  above  or  below  40^. 

(Maule,  J.:  That  is  no  misdirection  in  point  of  law:  on  the 
contrary,  it  is  telling  the  jury  what  the  law  really. is.  The  circum- 
stance of  its  being  unusual,  or  not  being  to  the  purpose,  does  not 
make  it  misdirection.) 

Then,  the  bare  possession  was  enough  to  show  a  tenancy  in  the 
plaintiff:  Bex  v.  The  Inhabitants  of  Holy  Trinity,  HvM  (i) ;  Strother 
V.  Barr  (2). 

(Cresswell,  J. :  The  jury  have  given  you  a  shilling  for  that. 

Maule,  J.:  The  plaintiff  failed  to  show  that  his  tenancy  was 
subsisting  for  more  than  a  few  days  after  the  committing  of  the 
trespass,  so  as  to  entitle  him  to  substantial  damages.) 

It  was  enough  for  the  plaintiff  to  show  the  existence  of  a  tenancy : 
ii  was  for  the  defendant  to  show  that  it  was  legally  put  an  end  to. 

Maulb,  J. : 

I  think  there  ought  to  be  no  rule.  The  present  case  differs 
from  those  cited,  inasmuch  as  here  the  material  matter  for  the 
plaintiff  to  establish,  was,  not  merely  that  a  tenancy  once  subsisted, 
but  it  was  necessary  for  him  to  show  its  duration,  the  quantum  of 
*his  interest.  It  was  proved  that  the  plaintiff  had,  about  the  time  [  *224  ] 
the  trespass  was  committed,  some  kind  of  tenancy;    and  the  jury 

(1)  31  K.  B.  267  (7  B.  &  C.  611).  (2)  30  R.  R  545  (5  Bing.  I'm). 
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1>TMAN  have  given  him  Is.  damages.  To  entitle  him  to  greater  damages, 
Knowlks.  he  ought  to  have  shown  the  quantity  of  his  interest.  All  he  did 
show,  was,  that,  in  August,  1850,  Winterflood  granted  him  a  lease 
in  writing,  which  he  did  not  choose  to  produce.  It  then  appeared, 
that,  on  the  19th  of  July,  1852,  which  was  five  days  only  after  the 
trespass  complained  of  was  committed,  Winterflood  granted  a  lease 
of  the  same  premises  to  the  defendant.  In  the  absence,  therefore, 
of  any  evidence  of  the  duration  of  the  plaintiff's  tenancy,  the  jury 
concluded  that  it  lasted  only  to  the  date  of  the  defendant's  lease : 
and  I  do  not  see  how  they  could  come  to  any  other  conclusion.  The 
result  of  the  summing  up  was,  that,  to  entitle  himself  to  more  than 
nominal  damages,  the  plaintiff  was  bound  to  show  the  qvanttim  of 
the  interest  he  had  in  the  land.  He  had  the  means  of  showing  it, 
for,  he  had  a  lease  in  writing  which  defined  it.  The  non-production 
of  the  lease  raised  a  presumption  that  the  production  of  it  would  do 
the  plaintiff  no  good.  I  think  there  is  no  reason  for  finding  fault 
with  the  verdict. 

Cbesswell,  J. : 

I  am  of  the  same  opinion.  It  is  admitted  that  some  third 
person  was  seised  of  the  fee ;  and  the  plaintiff  did  not  prove  that 
he  had  any  interest  in  the  land  beyond  that  which  results  from  the 
bare  possession.  The  written  document  was  not  before  the  Court. 
Assuming  the  plaintiff's  interest  to  be  at  an  end  on  the  19th  of  July, 
I  cannot  say  that  he  was  entitled  to  more  than  nominal  damages.  I 
think  the  plaintiff  got  damages  for  the  whole  interest  he  proved 
himself  entitled  to  in  the  land. 

Jervis,  Ch.  J.,  and  Williams,  J.,  concurring, 

Ihd^  refused. 


1853.  POPHAM  AND  Another  v.  JONES. 

'^!!!l?^'  (13  C.  B.  226—230.) 

In  covenant  against  a  surety  on  an  indenture  of  apprenticeeihip  of  A.,  to 
serve  B.  and  C,  the  defendant  pleaded  that  there  never  were  or  was  any 
services  or  service  for  A.  to  perform  to  or  for  the  plaintifiFs  jointly. 

To  this  plea  the  plaintiffs,— setting  out  the  indenture,  whereby  the  defen. 
dant  covenanted  for  the  service  of  A.  as  apprentice  to  "  B.,  of  &c.,  surg^eon, 
and  C  of  &c.,  surgeon  and  apothecary,"— replied,  that,  at  the  time  of  the 
execution  of  the  indenture,  the  plaintiffs  were  not  in  partnership,  nor  did 
they  carry  on  business  jointly  or  on  the  same  premises,  but  that  they  carm^l 
on  busincBS  wholly  separate  and  apart  from  and  independent  of  each  other, 
which  the  defendant  at  the  time  of  executing  the  indenture  well  knew,  and 
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that  the  plaintiffs  never  repreeented  to  the  defendant  that  they  should  carry       Popham 
on  business  in  partnership :  Held,  that  this  replication  was  bad  in  substance.  «. 

Semblc,  that  the  proper  course  would  have  been,  to  take  issue  on  theplea>        Joain. 
if   the  plaintilEs  intended  to  rely  on  the  service  of  the  one  as  being  a 
constructive  service  of  both  masters. 

[Pleading;  Mauls,  J.  said :  '*  Supposing  the  phuntiffs  to  be  right  in  their 
coustruction  of  the  indenture,  it  may  be  that  a  service  of  one  of  the  masters 
would  be  a  service  of  both.  The  proper  course  would  seem  to  be*  to  take  issue 
on  the  plea.    I  think  the  plaintiff  should  amend."] 


VOLANT  V.  SOYEK  and  SYMONS.  i853. 

(13  C.  B.  231—236  ;  S.  C.  22  L.  J.  C.  P.  83.)  Jan^, 

An  attorney  is  not  bound  to  produce,  or  to  answer  any  questions  con-         [  ^^l  J 
coming  the  nature  or  contents  of,  a  deed  or  other  documentiiitrusted  to  him 
professionally  by  his  client :  and  the  Judge  has  no  right  to  look  at  the 
instrument,  to  see  if  the  objection  to  produce  it  or  disclose  its  contents  be 
well  founded  or  not 

A  paper  which  the  attorney  admits  to  have  been  delivered  out  of  his 
ofiQce  as  a  copy  of  the  deed,  but  which  he  states  he  is  unable  of  his  own 
knowledge  to  vouch  to  be  a  copy, — ^is  not  admissible  as  secondary  evidence, 
upon  the  attorney's  refusal  to  produce  the  original. 

Dbbt,  for  work  and  labour,  &c.  The  defendant  Boyer  suffered 
judgment  to  go  by  default.  The  defendant  Symons  pleaded  Never 
indebted,  and  payment. 

The  cause  was  tried  before  Jervis,  Gh.  J.,  at  the  sittings  at 
Westminster  after  the  last  Term.  The  defendants  had  been  carry- 
ing on  in  partnership  an  establishment  called  the  Symposium,  at 
Kensington,  at  which  place  the  work  in  respect  of  which  the  action 
was  brought  was  done. 

In  order  to  show  that  the  work  was  done  after  the  defendants 
had  ceased  to  be  interested  in  the  concern,  and  consequently  that 
it  was  not  done  upon  their  credit,  one  Michael,  an  attorney,  was 
subpcenaed  to  produce  a  deed  of  assignment,  of  the  22nd  of 
November,  1851,  whereby  the  defendants  were  alleged  to  have 
assigned  all  their  interest  and  property  in  the  Symposium  to  one 
Uart,  in  trust  in  the  first  place  to  pay  certain  debts,  and  then  to 
pay  over  the  surplus,  if  any,  to  the  defendants. 

Michael,  on  being  called,  and  being  asked  to  produce  the  deed, 
declined  to  do  so,  on  the  ground  that  he  held  it  as  attorney  for  Hart, 
and  that  to  produce  it  would  be  an  undue  disclosure  of  his  client's 
title-  The  Lobd  Chief  Justice  ruled  that  the  witness  was  not 
bound  to  produce  the  title-deed  of  his  client.  The  counsel  for 
the  plaintifif  then  proposed   to   ask  the  witness  what   the  deed 

K.B. — VOL.  xcm.  ^^ 
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YoLAKT      was :  bat  his  Lordship  told  him  he  was  not  bound  to  answer  the 

SoYuu       question. 

It  was  then  insisted,  on  the  part  of  the  defendant,  that  Hart, 
being  a  mere  trustee,  was  not  justified  in  withholding  the  deed  from 
a  cestui  que  trust,  a  party  to  it ;  and  the  Lord  Ghibf  Justice  was 

[  *232  ]  asked  to  look  at  the  *deed,  to  see  whether  the  nature  of  it  warranted 
Hart  or  his  attorney  in  withholding  it, — whether,  in  short,  it  could 
be  considered  as  a  title-deed  of  Hart  at  all.  His  Lordship  thought 
he  had  no  right  to  look  at  the  deed  for  that  purpose.  The  defen- 
dant's counsel  then  offered,  as  secondary  evidence  of  the  deed,  a  paper 
which  Michael  admitted  to  have  been  delivered  to  the  defendants 
from  his  office  as  a  copy  of  the  deed,  but  which  he  stated  he  was 
unable  of  his  own  knowledge  to  vouch  to  be  a  copy.  This  his  Lord- 
ship rejected ;  and,  under  his  direction,  the  jury  returned  a  verdict 
for  the  plaintiff,  damages  542.  188. 

Horn  now  moved  for  a  new  trial,  on  the  ground,  amongst 
others,  of  the  improper  rejection  of  evidence: 

The  learned  Judge  was,  it  is  submitted,  wrong  in  holding  that  the 
attorney  was  not  bound  to  produce  the  deed ;  or,  at  all  events,  he  should 
have  looked  at  it,  to  see  if  the  objection  to  produce  it  was  well  founded. 

(Maulb,  J. :  That  is  to  me  a  perfectly  novel  doctrine.) 

The  not  doing  so,  places  the  party  calling  him  entirely  at  the  mercy 
of  the  attorney. 

(Maulb,  J.,  referred  to  lieg.  v.  Garbett  (l).) 

[  233  ]  ♦  *  The  spirit  of  recent  legislation  on  the  subject  has  been,  to 
open  wide  every  avenue  to  evidence. 

(Maulb,  J. :  The  necessary  freedom  of  intercourse  between  the 
client  and  the  attorney  would  be  very  much  curtailed,  if  their 
communications  were  not  privileged.) 

That  the  privilege  is  not  so  extensive  as  is  suggested,  is  clear  from 
Dwyer  v.  Collins  (2). 

(Jbrvis,  Ch.  J. :  Newton  v.  Cliaplin  (3)  goes  the  full  length  of 
showing  that  the  mere  statement  of  the  attorney  that  he  received 

(1)  2  Oar.  &  Kir.  474  ;  1  Den.  C.  C.  (2)  86  R.  E.  770  (7  Ex.  639). 

230.  (3)  84  R  B.  603  (10  C.  B.  S3G). 
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the  document  from  his  client  professionally,  is  enough:   it  was       volamt 
assumed  there  that  the  attorney  was  not  bound  to  produce  it.)  SoIbu. 

There,  the  document  was  described   and  known :   and  the  client 
himself  objected  to  its  production. 

(Maulk,  J. :  That  was  after  the  attorney's  objection  had  been 
made,  and  allowed.) 

At  all  events,  the  secondary  evidence  tendered  ought  to  have  been 
received.     [He  cited  Caates  v.  Birch  (i).] 

Jebvis,  Gh.  J. : 

I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case.  The 
main  question  is  as  to  the  rejection  of  evidence.  Michael,  the 
attorney,  upon  being  called,  objected  to  produce  a  certain  deed,  on 
the  ground  that  it  was  the  title-deed  of  his  client.  I  held  that  he 
was  not  bound  to  produce  it.  Mr.  Horn  then  asked  the  witness 
what  the  deed  was.  I  told  him  he  was  not  bound  to  answer  the 
question.  I  think  I  was  right.  It  is  by  no  means  clear  that  the 
witness  might  have  objected  to  the  production  of  the  deed,  on 
the  ground  of  ^professional  confidence  :  it  may  be  that  the  recent  [  ^2U  ] 
alteration  in  the  law  of  evidence  (2)  takes  away  that  ground.  But 
it  is  unnecessary  to  decide  that ;  nor  is  it  necessary  to  say  whether 
he  would  be  justified  in  withholding  it,  on  the  ground  of  lien.  But 
I  take  it  to  be  clear  that  an  attorney  is  entitled  to  insist  upon  the 
privilege  of  his  client  to  withhold  his  title-deeds ;  and  it  would  be 
a  violation  of  that  rule  to  compel  him  to  disclose  the  nature  of  the 
deed.  No  doubt,  the  evidence  was  properly  rejected.  It  is  unneces- 
sary to  say  whether  secondary  evidence  was  admissible :  in  truth, 
there  was  no  secondary  evidence. 

Maulb,  J. : 

I  am  of  the  same  opinion.  It  appears  that  the  instrument  in 
question  was  asked  for  as  a  deed  of  assignment ;  and  the  witness, 
who  was  the  attorney  for  the  party  who  was  said  to  take  certain 
property  under  it,  was  called  upon  to  produce  it,  but  declined  to 
do  so.  It  seems  to  me  that  he  was  quite  right  in  so  doing,  on  the 
ground  that  an  attorney  is  not  bound  to  produce  the  title-deed 
of  his  client.  It  does  not  appear  that  the  Lord  Chief  Justice 
was  asked  to  look  at  the  deed,  to  see  whether  it  was  a  deed  of 

(1)  2  U.  B.  252.  (2)  H  &  id  Vict.  c.  99. 
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Volant  assignment :  and,  if  he  were,  I  do  not  think  he  ought  to  have  done 
SoYKB.  BO.  The  deed  came  to  the  hands  of  the  witness  in  his  professional 
character.  I  do  not  think  it  was  contended  at  the  Bar  that  the 
recent  statute  has  in  any  respect  altered  the  rule  of  law  upon  this 
subject.  The  Lord  Chief  Justice  has  thrown  a  doubt ;  but  I 
cannot  say  that  I  share  in  it.  It  may  be  that  the  party  may  not 
himself  be  excused  from  producing  a  deed.  But  I  think  the  right 
which  a  client  has  always  enjoyed,  of  being  protected  from  a  breach 
of  professional  confidence,  remains  entire.  I  think  the  protection 
still  continues  unimpaired,  so  far  as  regards  the  prohibition  to  the 
[  •aas  ]  attorney  *to  give  evidence  of  the  contents  of,  or  to  produce  docu- 
ments belonging  to  his  client,  which  have  come  to  his  hands  in  bis 
professional  character.  In  Neivtonv,  Ctiaplin  (i)  it  is  assumed  that 
it  is  not  necessary  that  the  document  should  be  a  title-deed :  tbe 
learned  Judge  there,  after  consulting  the  other  Judges,  ruled  that 
it  is  enough  to  sustain  the  privilege,  if  the  deed  be  intrusted  to  the 
attorney  in  his  professional  character.  In  Doe  d.  Carter  v.  James  (-) 
a  will,  which  was  in  the  hands  of  an  attorney,  was  called  for  :  the 
attorney  stated  that  he  held  it  as  attorney  for  one  Minsbull,  and 
declined  to  produce  it.  It  was  urged  that  the  will  being  a  will  of 
personalty  as  well  as  of  realty,  it  ought  to  have  been  proved,  and, 
if  proved,  it  would  be  a  public  document,  and  proveable  as  such : 
and  it  was  contended  that  the  omission  so  to  deal  with  it  made 
the  party  whose  duty  it  was  to  do  it  a  wrong-doer,  and  disentitled 
him  to  protection,  seeing  that,  if  he  had  done  his  duty,  the  party 
seeking  to  show  the  contents  of  the  instrument  would  have  had  the 
means  of  doing  so.  That  was  a  very  ingenious  argument:  but 
Lord  Denmam  declined  to  yield  to  it,  saying:  ''Mr.  MinshoU  has 
this  will  as  a  devisee  under  it ;  and,  that  being  so,  I  do  not  think  I 
can  call  on  his  attorney  to  produce  it.  It  is  suggested  that  it  is  a 
will  of  personalty,  and  that  I  may  refer  to  it  to  ascertain  whether 
the  fact  be  so :  but  I  do  not  think  that  a  Judge  has  any  more 
privilege  to  examine  the  document  than  any  one  else.  I  cannot 
call  on  the  witness  to  produce  it."  Suppose  the  Judge  were  bound 
to  examine  the  document,  and,  upon  doing  so,  were  to  say  that  it 
was  not  a  title-deed, — his  decision  might  be  made  the  subject  of  an 
argument  in  open  Court,  by  bill  of  exceptions ;  and  thus  the  oon- 
tents  of  the  deed  might  be  communicated  to  all  the  world.  I  think 
the  matter  was  properly  dealt  with  by  the  Lord  Chibf  Jusncs. 
The  supposed  secondary  evidence  amounted  to  no  more  than 
(1)  »4  E.  E.  603  (10  C.  B.  356).  (2)  62  E,  l\,  776  (2  Moo.  &BoK  4i>. 
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CRASSWELLER  and  Another  (2). 

(13  C.  B.  237—248;  8.  C.  22  L.  J.  C.  P.  100 ;  17  Jur.  716.) 

A  master  is  responsible  for  an  injary  resulting  from  the  negligence  of 
his  servant  whilst  driving  his  cart  or  carriage,  provided  the  servant  is  at  the 
time  engaged  in  his  master's  business,  even  though  the  accident  happens  in 
a  place  to  which  his  master's  business  did  not  call  him  :  but,  if  the  journey 
apon  which  the  servant  starts  be  solely  for  his  own  purposes,  and  under- 
taken without  the  knowledge  or  consent  of  his  master,  the  latter  is  not 
responsible. 

The  defendants'  carman,  having  finished  the  business  of  the  day,  returned 
to  tbmr  shop  in  Welbeck  Street,  with  their  horse  and  cart,  and  obtained  the 
key  of  the  stable,  which  was  close  at  hand ;  but,  instead  of  going  there  at 
once,  and  putting  up  the  horse,  as  it  was  his  duty  to  do,  he,  without  his 
masters'  knowledge  or  consent,  drove  a  fellow-workman  to  Euston  Square ; 

(1)  25  B.  B.  774  (3  Stark.  140).  Storey  y.  Ashton  (1869)  L.  B.  4  Q.  B. 

(2)  See  Stofena  v.  Woodward  (1881)  6      476,  38  L.  J.  Q.  B.  223.— J.  G.  P. 
a  B.  D.  318,  50  L.  J.  a  B.  231; 


♦this,  that  somebody  said  to  somebody  else  that  a  certain  document      Volant 
was  a  copy.    That  clearly  does  not  show  that  it  is  a  copy.  Sotbb. 

[  •aae  ] 

Cresswbll,  J. : 

I  am  of  the  same  opinion.  The  cases  referred  by  my  Lord 
and  my  brother  Maule  clearly  establish  that  the  attorney  was 
not  bound  to  produce  the  deed  in  question,  with  which  he  had 
been  intrusted  by  his  client.  The  attorney  was  bound  to  exercise 
all  the  control  over  it  which  the  law  authorised  him  to  do.  He  was 
fully  justified  in  refusing  to  produce  it,  or  to  answer  any  questions 
respecting  it.  It  was  said  that  this  was  not  a  title-deed.  It  was, 
however,  called  for  as  such  ;  and  it  was  intended  to  show  that  the 
title  was  no  longer  in  the  defendants. 

WnxiAus,  J. : 

I  also  think  the  Lord  Chief  Justiob  was  right  in  holding  thai 
the  attorney  was  not  bound  to  produce  the  deed.  This  case  is  not 
nearly  so  strong  as  that  of  Harris  v.  HiU  (i),  where  Lord  Tbntbrden 
ruled  that  an  attorney  was  not  bound  to  produce  a  composition- 
deed,  in  which  his  client  was  interested,  in  a  suit  between  other 
parties.    Upon  the  other  points  also,  I  concur  with  the  rest  of  the 

COUBT. 

RtUe  refused. 


RTCFABD  MITCHELL  and  DOROTHY,   his  Wipe,   v.       18S3« 
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ftnd,  in  his  way  back,  nm  over  and  injured  the  plaintiff  and  his  wife :  Held, 
thnt,  inasmuch  as  the  carman  was  not  at  the  time  of  the  accident  engagred 
in  the  business  of  his  masters,  they  were  not  responsible  for  the  con- 
sequences of  his  unauthorised  act. 

This  was  an  action  by  husband  and  wife,  to  recover  a  compensa- 
tion in  damages  for  injuries  sustained  by  them  through  the  alleged 
negligent  driving  of  the  defendants'  servant. 

The  first  count  of  the  declaration  stated,  that,  on  the  8th  of 
September,  1852,  the  defendants  were  possessed  of  a  certain  cart 
and  horse,  which  was  being  driven  by  and  under  the  care  and 
direction  of  the  defendants*  servant ;  and  that,  whilst  the  plaintiff 
Dorothy  was  crossinrr  a  certain  street  in  London,  called  Grafton 
Street,  the  defendants,  by  their  said  servant,  so  negligently  and 
improperly  drove  and  directed  the  said  cart  and  horse  along  the 
said  street,  that  the  said  cart  and  horse  ran  against  and  struck  the 
plaintiff  Dorothy  with  great  violence,  and  threw  her  down,  and  the 
wheel  of  the  said  cart  passed  over  her  ;  by  reason  whereof,  the  said 
last-mentioned  plaintiff  was  very  much  hurt  and  injured,  *and  was 
confined  to  her  bed  several  weeks,  and  during  that  time  underwent, 
and  still  continued  to  undergo,  a  great  deal  of  pain  and  suffering ; 
and  the  plaintiff  in  right  of  the  said  plaintiff  Dorothy  claimed  100/. 
The  second  count  was  for  the  injury  sustained  by  the  plaintiff 
Bichard  Mitchell. 

The  defendants  pleaded,  first,  Not  guilty;  secondly,  that  they 
were  not  possessed  of  the  said  horse  and  cart  in  the  declaration 
mentioned :  whereupon  issue  was  joined. 

The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  at 
Westminster  after  the  last  Term.  The  facts  appeared  to  be  as 
follows :  The  defendants  are  ironmongers  carrying  on  an  extensive 
business  in  Welbeck  Street,  and  were  possessed  of  a  horse  and  cart, 
with  which  their  carman  had  on  the  day  mentioned  in  the  declara- 
tion been  out  to  deliver  goods.  Betuming  home  at  a  late  hour  in 
the  evening,  the  carman  drove  up  to  the  shop  door  to  get  the  keys 
of  the  stable,  for  the  purpose  of  putting  up  the  horse  and  cart. 
Having  got  the  keys,  the  carman  was  about  to  proceed  to  the 
stable,  which  was  in  an  adjoining  street,  and  within  five  hundred 
yards  of  the  shop,  when  the  defendants'  foreman,  who  was  unwell, 
asked  him  to  drive  him  a  part  of  his  way  home ;  whereupon  the 
carman  went  to  the  house  for  the  purpose  of  asking  the  permission 
of  one  of  his  employers,  but,  not  finding  either  of  them  at  home, 
returned  to  the  foreman,  and,  observing  that  "  he  would  chance  it,** 
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he  drove  him  as  far  as  Euston  Square.  In  returning  thence  to  the 
stable,  he  accidentally  ran  over  the  plaintiffs. 

Upon  this  state  of  facts,  it  was  contended  on  the  part  of  the  defen- 
dants that  they  were  not  responsible,  the  accident  having  happened 
whilst  the  carman  was  doing  something  out  of  the  scope  of  his  daty. 

The  Lord  CinBF  Justice  intimating  a  doubt  whether  *this 
defence  was  open  to  them  under  Not  guilty  and  Not  possessed,  the 
counsel  for  the  defendants  asked  his  Lordship  to  amend,  under  the 
222nd  section  of  the  Common  Law  Procedure  Act,  16  &  16  Vict. 
0.  76,  by  adding  a  plea,  that,  at  the  time  when  the  injury  was 
sustained  by  the  plaintiffs,  the  said  cart  and  horse  were  not  being 
used  in  the  employ  of  the  defendants,  but  were  being  improperly 
used  and  driven  by  certain  persons  driving  themselves  for  other 
and  different  purposes.    His  Lordship  allowed  the  amendment. 

On  the  part  of  the  plaintiffs,  it  was  insisted,  that,  inasmuch  as 
the  carman  was  in  charge  of  the  cart  and  horse  of  the  defendants 
when  the  accident  happened,  though  he  might  have  exceeded 
his  duty  in  what  he  did,  they  still  were  responsible  for  the 
consequences. 

His  Lordship  directed  the  jury  to  find  for  the  plaintiffs,  telling 
them  at  the  same  time  to  assess  the  damages  they  considered  the 
plaintiffs  entitled  to.  The  jury  accordingly  assessed  the  damages 
at  30Z.  for  the  injury  done  to  the  plaintiff  Thomas  Mitchell,  and  at 
10/.  for  the  injury  to  his  wife.  And  leave  was  reserved  to  the 
plaintiffs  to  move  to  enter  the  verdict  for  them,  if  the  Court  should 
think  that  the  defence  raised  by  the  ^added  plea  was  not  admissible 
under  the  pleas  originally  pleaded,  and  that  the  Chief  Justice  had 
no  power  under  the  statute  to  allow  such  additional  plea ;  or  that 
the  defendants  were  under  the  circumstances  -responsible  for  the 
negligence  of  their  carman. 

Shee,  Serjt.,  on  a  former  day  in  this  Term,  obtained  a  rule  nUi 
accordingly.  [He  referred  to  Joel  v,  Morrison  (l)  and  Sleuth  v. 
Wilson  (2).] 

Bylea,  Serjt.,  now  showed  cause. 

(Shee,  Serjt.,  admitted  that  a  recent  case  in  the  Queen's  Bench 
had  decided  that  the  amendment  was  allowable  under  s.  222  of  the 
15  &  16  Vict.  c.  76,  and  therefore  he  abandoned  that  point.) 
The  only  question  is,  whether,  at  the  time  the  accident  happened, 
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(1)  40  R.  R.  811  (6  Car.  &  P.  601). 
[Tliere  should  be  only  one  r  in  the 


defendant's  name]. 
(2)  9  Car.  &  P.  607. 
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the  carman  was  about  his  employers'  basiness,  so  as  to  make  them 
responsible  for  his  negligenca  The  facts  were  these :  On  the  night 
in  question,  his  duties  for  the  day  being  ended,  the  carman  took 
the  keys  for  the  purpose  of  placing  the  horse  and  cart  in  the  stable, 
when  a  fellow-servant  asked  him  for  a  lift.  The  carman  thereupon 
went  in  search  of  his  masters,  in  order  to  obtain  their  permission : 
but,  being  unable  to  find  either  of  them,  and  being  willing  to  oblige 
his  fellow-servant,  who  it  appeared  was  unwell,  he  consented  to  go 
without  leave.  Accordingly,  he  drove  the  foreman  to  Euston 
Square,  and,  on  his  way  back,  met  with  the  misfortune  which  gives 
rise  to  this  action.  The  question  is,  whether  the  carman  can, 
under  these  circumstances,  be  said  to  have  been  the  servant  of  the 
defendants  at  the  time  of  the  accident. 

(Jbbvis,  Gh.  J. :  Or  whether  the  defendants  can  be  said  to  have 
driven  the  horse  and  cart  by  him  against  the  plaintiffs.) 

The  rule  is  well  laid  down  by  Parke,  B.,  in  Joel  v.  Morrison  (i). 
[He  also  cited  Sleath  v.  WUson  (2)  and  Lamh  v.  Palk  (a).]  From 
these  authorities,  it  appears  to  be  clear,  that  a  master  is  not 
responsible  for  an  injury  resulting  from  the  negligent  driving  of 
his  servant,  unless  he  is  at  the  time  acting  in  his  employ ;  that  a 
mere  deviation  by  the  servant  from  the  master's  orders,  or  from 
the  proper  course  of  a  journey,  will  not  relieve  the  master  from 
responsibility ;  but  that,  where  the  whole  purpose  of  the  journey  is 
the  business  of  the  servant,  and  not  of  the  master, — ^where  the 
servant  is  so  acting  that  he  cannot  be  said  to  be  doing  a  thing  that 
is  within  the  scope  of  his  employment  or  duty,  there  the  master  is 
not  liable.  Here,  the  man  clearly  was  not  acting  within  his  employ- 
ment at  all  in  going  to  Euston  Square:  his  going  there  was  not 
an  irregular  performance  of  his  master's  business,  but  a  total  breach 
of  duty,  for  which  the  defendants  clearly  cannot  be  responsible. 

Shee,  Serjt.,  Petersdorffy  and  Oarth^  now  showed  *cau8e : 

The  principle  upon  which  the  question  in  this  case  turns,  is  well 
ascertained;  the  difficulty  is,  in  the  proper  application  of  it. 
Unless  the  defendants  be  responsible  here,  it  would  be  impossible 
to  sustain  the  cases  of  Joel  v.  Moirison  and  Sleath  v.  Wilson^  upon 
the  facts  there  given  in  evidence.  It  is  a  mere  case  of  extra  rwm. 
The  carman  continued  to  be  acting  in  the  emplojrment  and  upon 

(1)  40  B.  R.  814  (6  Car.  &  P.  501).  (3)  9  Car.  &  P.  629. 

(2)  9  Oar.  &  P.  607. 
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the  basiness  of  his  masters,  nntil  he  had  actually  deposited  the 
horse  and  cart  at  the  stable.  The  case  might  have  been  different, 
if  the  horse  had  been  stabled,  and  afterwards  taken  out  without  the 
defendants'  consent,  for  the  purpose  of  going  to  Euston  Square. 
Suppose,  in  coming  home  from  Euston  Square,  the  horse  had  cast 
a  shoe,  or  the  harness  had  got  broken, — would  not  the  defendants 
have  been  liable  to  the  tradesman  for  the  re-shoein«;  or  repairing  ? 
The  true  principle  is,  that  the  master  is  responsible,  because  he 
has  intrusted  the  power  of  doing  mischief  to  a  negligent  or  dishonest 
servant. 

(Crbsswbll,  J. :  I  cannot  assent  to  so  large  a  proposition. 

Maulb,  J. :  The  question  is,  not  whether  the  servant  was  trusted, 
but  whether  he  was  employed,  so  as  to  make  his  master  liable. 
The  way  it  is  always  put,  is,  whether  the  man  was  about  his 
master's  business  at  the  time.     This  man  clearly  was  not. 

Jbrvis,  Gh.  J. :  He  started  from  his  master's  door,  not  to  go  to  the 
stable,  as  his  duty  and  his  employment  required,  but  for  the  purpose 
of  going  to  Euston  Square,  a  purpose  quite  dehors  his  employment.) 

His  business  was  not  over  until  he  reached  the  stable. 

(Maulb,  J. :  Suppose  one  of  his  employers  had  been  there,  and 
had  said  to  the  man,  *'  Take  the  horse  to  the  stable,"  and,  instead 
of  doing  so,  he  chose  to  take  his  wife  and  children  out  for  a  drive, 
— would  his  employers  be  responsible  for  an  injury  done  by  his 
negligent  driving  on  that  trip?) 

Perhaps  not.  The  principle  upon  which  this  sort  of  action  is 
founded,  is  laid  down  in  Brucker  v.  *Fromont  (i)  and  M'Manus  v. 
Criekett  (2).  [He  then  argued  that  the  defence  was  not  open 
under  the  plea  of  '^  Not  guilty "  and  that  there  was  no  power  to 
amend.] 

Jbrvis,  Gh.  J. : 

I  am  of  opinion  that  this  rule  should  be  discharged.  It  is 
unnecessary  to  express  any  opinion  as  to  whether  the  222nd  section 
of  the  15  &  16  Yict.  c.  76,  warranted  me  in  allowing  the  third  plea 
to  be  added :  if  called  upon  to  do  so,  I  should  wish  to  take  time  to 
consider  it,  and  also  to  see  the  case  upon  the  subject  said  to 
(t)  3  B.  B.  303  (6  T.  R  659).  (2)  5  E.  E.  518  (I  East.  106). 
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have  been  decided  in  the  Queen's  Bench  (i).  My  present  impres- 
sion, however,  is,  that  the  power  is  not  h'mited  to  the  amendment 
of  errors  and  defects,  as  suggested  by  Mr.  Garth :  but  I  think  the 
section  extends  *to  any  amendment  which  tends  to  promote  the 
trial  of  the  substantial  question  between  the  parties.  I  am,  how- 
ever, quite  satisfied  that  the  defence  was  admissible  on  the  record 
as  originally  framed.  The  declaration  alleges,  that,  on  a  certain 
day,  the  defendants  were  possessed  of  a  certain  cart  and  horse, 
which  was  being  driven  (not  stating  it  to  be  so  being  driven  at  the 
time  of  the  accident)  by  and  under  the  care  and  direction  of  the 
defendants'  servant.  If  this  allegation  were  traversed,  it  would  be 
established  by  proof  of  any  driving  by  their  servant  at  any  time : 
it  is  therefore  an  immaterial  allegation.  Then,  because  they  have 
not  already  fixed  the  time,  the  plaintiffs  do  in  some  sort  ascertain 
it  in  the  charging  part, — "and  that,  whilst  the  plaintiff  Dorothy 
was  crossing  a  certain  street  in  London,  called  Grafton  Street,  the 
defendants,  by  their  said  servant,  so  negligently  and  improperly 
drove  and  directed  the  said  cart  and  horse  along  the  said  street, 
that  the  said  cart  and  horse  ran  against  and  struck  the  plaintiff 
Dorothy,"  &c.  I  think  "Not  guilty"  puts  in  issue  whether  at  the 
time  of  the  accident  the  driver  of  the  cart  was  the  servant  of  the 
defendants.  That  brings  us  to  the  principal  point,  whether,  under 
the  circumstances  disclosed  by  the  evidence,  the  defendants  are 
responsible  for  the  injury  which  the  plaintiffs  have  sustained. 
Each  case  must  depend  upon  its  own  particular  circumstances.  No 
doubt  a  master  may  be  liable  for  injury  done  by  his  servant's  negli- 
gence, where  the  servant,  being  about  his  master's  business,  makes 
a  small  deviation,  or  even  where  he  so  exceeds  his  duty  as  to 
justify  his  master  in  at  once  discharging  him.  But,  here  it  cannot 
be  denied,  that,  though  it  was  the  duty  of  the  carman,  on  his  arrival 
with  the  horse  and  cart  at  Welbeck  Street,  immediately  to  take 
them  to  the  stable,  he,  in  violation  of  that  duty,  and  without  the 
sanction  or  knowledge  of  his  employers,  instead  of  going  to  the 
stable,  started  on  *a  new  journey,  wholly  unconnected  with  his 
masters'  business, — as  my  brother  Parke  expresses  it  in  Joel  v. 
Morrison,  "on  a  frolic  of  his  own."  I  think,  at  all  events,  if  die 
master  is  liable  where  the  servant  has  deviated,  it  must  be  where 
the  deviation  occurs  in  a  journey  on  which  the    servant   has 


(1)  The  case  probably  alluded  to  is      amendment  of  an  existing  plea  tliat 
Kemot  V.  Curtis,  20  L.  T.  0.  S.  95  :  but      was  sought, 
it  is  not  to  the  purpose:  it  was  an 
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originally  started  on  his  master's  business;  in  other  words,  he 
mast  be  in  the  employ  of  his  master  at  the  time  of  committing  the 
grievance.  I  think  that  was  not  the  case  here,  and  therefore  I 
think  the  defendants  are  not  liable  to  this  action. 
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Maulb,  J. : 

I  am  of  the  same  opinion.    The  declaration  states,  that,  on  the 
8th  of  September,  1852,  the  defendants  were  possessed  of  a  certain 
cart  and  horse,  which  was  being  driven  by  and  under  the  care  and 
direction  of  their  servant ;  and  tlien  it  alleges,  that,  at  another 
time, — the  date  being  left  uncertain, — whilst  the  plaintiff  Dorothy 
was  crossing  a  certain  street  called  Grafton  Street,  the  defendants, 
by  their  said  servant,  so  negligently  and  improperly  drove  and 
directed  the  said  cart  and  horse  along  the  said  street,  that  the  said  cart 
and  horse  ran  against  the  plaintiff  Dorothy,  and  did  the  injury 
complained  of.    The  declaration  would  have  been  perfectly  good  if  it 
had  altogether  omitted  the  allegation  that  the  defendants  were 
possessed  of  a  cart  and  horse.    What  is  traversed  by  ''Not  guilty,'* 
is,  that  the  defendants,  by  their  servant,  negligently  drove  the  cart 
and  horse  against  the  plaintiff.     That  brings  us  to  the  real  ques- 
tion.     The  facts  were  these:    The  defendants'  carman,  having 
finished  his  business,  had  nothing  further  to  do  but  to  drive  the 
horse  to  the  stable.     At  the  time  of  the  accident,  he  was  not  going 
a  roundabout  way  to  the  stable,  or,  as  one  of  the  cases  expresses  it, 
making  a  detour.    He  was  not  engaged  in  the  business  of  his 
employers.    But,  in  violation  of  his  duty,  so  far  from  doing  what 
he  was  employed  to  do,  he  did  something  totally  ^inconsistent  with 
his  duty,  a  thing  having  no  connection  whatever  with  his  employers' 
service.    The  servant  only  is  liable,  and  not  the  employers.    All 
the  cases  are  reconcileable  with  that.     The  master  is  liable  even 
though  the  servant,  in  the  performance  of  his  duty,  is  guilty  of  a 
deviation  or  a  failure  to  perform  it  in  the  strictest  and  most  con- 
venient manner.    But,  where  the  servant,  instead  of  doing  that 
which  he  is  employed  to  do,  does   something  which  he  is  not 
employed  to  do  at  all,  the  master  cannot  be  said  to  do  it  by  his 
servant,  and  therefore  is  not  responsible  for  the  negligence  of  the 
servant  in  doing  it. 

Cressweix,  J. : 

I  am  of  the  same  opinion.    For  the  reasons  given  by  my  Lord 
and  my  brother  Maulb,  I  think  the  defence  was  admissible  under 


[  ♦247  ] 
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Not  guilty.  I  do  not  think  the  Lord  Chief  Justice  was  wrong  in 
allowing  the  third  plea  to  be  added  :  but,  in  the  absence  of  informa- 
tion as  to  the  case  said  to  have  been  decided  in  the  Court  of  Queen's 
Bench,  I  abstain  from  saying  anything  on  that  point.  As  to  the 
main  point  of  the  case,  I  agree,  that,  under  the  circumstances,  the 
carman  cannot  be  said  to  have  been  acting  in  the  employ  of  the 
defendants  at  the  time  the  injury  complained  of  was  done,  so  as  to 
make  them  responsible  in  damages  for  his  negligence.  No  doubt, 
if  a  servant,  in  executing  the  orders,  express  or  implied,  of  his 
master,  does  it  in  a  negh'gent,  improper,  and  roundabout  manner, 
the  master  may  be  liable.  But,  here,  the  man  was  doing  some- 
thing which  he  knew  to  be  contrary  to  his  duty,  and  a  violation  of 
the  trust  reposed  in  him.  The  expression  used  by  him  at  the  time 
he  started  upon  the  unauthorised  journey,  showed  that  he  was  aware 
that  he  was  doing  that  which  was  inconsistent  with  his  duty.  I 
think  it  would  be  a  great  hardship  upon  the  employers  to  hold  them 
to  be  responsible  under  such  circumstances. 

Williams,  J. : 

I  am  entirely  of  the  same  opinion  :  and  I  must  say  I  should  have 
been  extremely  sorry  if  any  authority  could  have  been  found  which 
would  compel  us  to  hold  that  this  man  was,  at  the  time  of  the 
accident  which  occurred  through  his  breach  of  duty  and  his  negli- 
gence, acting  in  the  employ  of  the  defendants.  If  the  allegation 
that  the  defendants  were  possessed  of  the  cart  and  horse  which  was 
being  driven  by  their  servant,  had  pointed  to  the  particular  time  of 
the  committing  of  the  injury,  the  defendants  might  have  traversed 
the  inducement.  But,  here,  the  introductory  averment  is  so  framed 
as  not  to  involve  the  question  whether  at  the  time  of  the  accident 
the  cart  and  horse  were  under  the  care  and  management  of  the 
defendants  by  their  servant.  The  allegation,  therefore,  was 
immaterial,  and  not  traversable.  As  to  the  construction  of  the 
222nd  section  of  the  15  &  16  Vict.  c.  76,  I  do  not  profess  to  have 
formed  any  opinion. 

Rule  diMchartfed. 
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ROWE  V.  TIPPER.  18M. 

(13  C.  B,  249— 2d7 ;  S.  0.  22  L.  J.  0.  P.  135 ;  17  Jur.  440.)  -/^^JT. 

A  bill  indorsed  by  A.  io  B.,  and  by  B.  to  C,  became  due  on  Saturday,  the 
loth  of  November,  and  was  presented,  and  dishonoured.  C.  gave  notice  of 
dishonour  to  B.,  on  Monday,  the  17th,  and  to  A.  on  the  following  day, — B. 
having  given  no  notice. 

In  an  action  by  G.  against  A. :  Held,  upon  an  issue  on  a  plea  traversing 
the  notice  of  dishonour,  that  the  notice  was  too  late. 

The  bill  was  placed  in  the  hands  of  D.  for  the  purpose  of  receiving  pay- 
ment: Held,  that  D.  was  sufficiently  authorised  to  give  a  notice  of 
dishonour  on  behalf  of  the  holder. 

[See  Bills  of  Exchange  Act,  s.  49,  sub-s.  12  and  13.] 


DUNCAN  V.  TINDALL.  isss. 

(13  C.  B.  258—275 ;  S.  0.  22  L.  J.  0.  P.  137  ;  17  Jur.  347.)  Jan^^. 

An  action  will  not  lie  for  the  bieach  of  an  executory  contract  for  the  sale 
or  transfer  of  a  ship,  unless  the  contract  contains  a  recital  of  the  certificate 
of  registry,  pursuant  to  the  8  &  9  Vict.  c.  89,  s.  34. 

[See  now  57  &  58  Vict.  c.  60,  s.  57.] 


In  be  LAING  and  TODD.  i853. 

(13  C.  R  276-284.)  Jan^U 

An  award  directing  payment  of  a  sum  of  money  to  a  stranger,  is  not         l    '^  J 
good,  unless  it  appears  on  the  face  of  the  award  that  the  payment  is  for 
the  benefit  of  a  party  to  the  submission. 

The  Court  will  not  make  an  order  under  the  Judgments  Act,  1838 
(1  &  2  Vict.  c.  110)  (1),  for  payment  of  money  directed  to  be  paid  by  an 
award,  except  in  a  case  where  an  attachment  would  have  been  granted. 

By  articles  of  agreement  made  the  20th  of  June,  1851,  between 
William  Laing,  of  Leith,  one  of  the  owners  of  the  steam-ship 
Britannia,  of  the  one  part,  and  Edward  Todd,  of  North  Shields, 
owner  of  the  ship  Ann  and  Elizabeth,  of  the  other  part,  reciting  that 
*' divers  disputes  and  differences  have  arisen  between  the  said 
parties  hereto,  touching  a  collision  which  took  place  between  their 
respective  vessels,  on  or  about  the  22nd  of  December  last,  in  the 
river  Tyne;  each  of  the  said  parties  blaming  the  other,  and 
claiming  compensation  for  the  damage  sustained  by  their  said 
vessels,"  in  order  to  put  an  end  to  such  disputes  and  differences, 
and  to  ascertain,  settle,  and  adjust  all  accounts,  claims,  demands, 
and  damages  in  respect  thereof,  it  was  agreed  as  follows :  *^  That 

(1)  But  eee  s.  12  of  the  Arbitration  Act,  1889.--J.  G.  P. 
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In  re  all  such  disputes  and  dififerences,  claims,  demands  and  damages  as 
aforesaid,  and  all  other  controversies  and  di£ferences  now  existing 
between  us,  the  said  parties  hereto,  shall  forthwith  be  referred  to 
the  arbitration  and  determination  of  John  Rayne,  of  Newcastle, 

( •277  ]  *ship-owner,  and  William  Bichmond,  of  North  Shields,  ship-owner, 
and  such  third  person  as  they  the  said  John  Bayne  and  William 
Bichmond  shall  by  a  memorandum  in  writing  under  their  hands, 
indorsed  or  subscribed  on  these  presents,  appoint,  or  of  any  two  of 
them ;  so  as  the  said  arbitrators,  or  any  two  of  them,  make  their 
award  in  writing  concerning  the  matters  aforesaid,  and  all  claims 
and  demands  relating  thereto,  under  their  hands,  on  or  before  the 
1st  of  November  next,  or  on  or  before  such  further  day  or  days  as 
the  said  arbitrators,  or  any  two  of  them,  shall,  by  writing  on  these 
presents,  from  time  to  time  appoint :  and  that  this  submission,  and 
the  award  to  be  made  thereupon,  shall  be  made  a  rule  of  her 
Majesty's  Court  of  Common  Pleas  at  Westminster :  and  that  the 
said  arbitrators,  or  any  two  of  them,  may  proceed  ex  part€j  in  case 
of  the  non-attendance  of  either  of  the  said  parties,  or  of  the  non- 
produotion  of  any  document,  books  of  account,  or  other  written 
evidence,  after  such  attendance  or  production  has  been  required  by 
notice  in  writing,  under  the  hands  of  the  said  arbitrators  or  any 
two  of  them,  deUvered  to  the  said  parties  respectively,  or  either  of 
them,  two  clear  days  before  the  time  appointed  for  such  attendance 
or  production :  and  that  all  the  costs  and  charges  in  and  about 
this  submission,  the  reference,  and  attendance  of  witnesses  there- 
upon, and  the  award  of  the  said  arbitrators,  or  any  two  of  them, 
shall  be  in  the  discretion  of  the  said  arbitrators,  or  any  two  of 
them,  and  shall  be  paid  and  satisfied  pursuant  to  their  award :  and 
it  is  also  agreed  that  the  said  arbitrators,  or  any  two  of  them,  shall 
have  full  power  to  examine  the  parties  and  their  witnesses  on  oath 
to  be  administered  by  any  one  of  the  said  arbitrators." 

The  arbitrators  named  in  the  above  submission  duly  appointed 
''  John  Wright,  of  North  Shields,  ship-owner,  the  third  person,  to 

[  ^278  ]       whom,  together  with  themselves,  *all  the  within  named  matters  in 
difference  should  be  referred." 

Two  of  the  arbitrators,  viz.  William  Bichmond  and  John  Wright, 
on  the  81st  of  January,  1852,  the  time  for  making  it  having  been 
duly  enlarged,  made  an  award,  as  follows  :  ''  We  order  and  award, 
that  ail  disputes  whatsoever  depending  between  the  said  William 
Laing  and  Edward  Todd,  touching  the  matters  in  difference,  shall 
cease  and  determine :  And  we  do  further  order  and  award,  that  ih^ 
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eaid  William  Laing,  his  heirs,  executors,  or  administrators,  shall         in  re 
and  do  pay,  or  caase  to  be  paid,  for  the  damages  and  costs  incurred  ^^' 

by  the  said  Edward  Todd  in  consequence  of  the  collision  herein- 
before mentioned  between  the  said  vessels  Britannia  and  Ann  and 
Elizabeth,  the  sum  of  721.  6«. ;  And  we  do  further  order  and  award, 
that  the  remaining  portion,  constituting  the  aforesaid  arbitrators' 
charges  and  expenses  attending  the  said  reference,  amounting  to 
62/.  lis.  lOd.,  shall  be  borne  in  equal  proportions,  share  and  share 
alike,  by  the  said  William  Laing  and  Edward  Todd,  their  heirs, 
executors,  or  administrators:  And  we  do  hereby  further  award, 
that  the  said  sums  of  722.  Gs.,  and  621.  lis.  lOd.,  making  together 
the  Bum  of  185Z.  Os.  lOrf.,  shall  be  paid,  within  ten  days  from  the 
execution  hereof,  to  Matthew  Poppelwell,  of  North  Shields,  aforesaid, 
surveyor." 

The  agreement  of  submission  having  been  made  a  rule  of  Court, 
and  one  Lowrey  having  been  duly  appointed  the  attorney  of  Edward 
Todd  and  Matthew  Poppelwell,  to  demand  and  receive  the  72/.  6s. 
so  awarded  as  above-mentioned,  and  also  the  attorney  of  the 
arbitrators,  to  demand  and  receive  the  62/.  lis.  lOd.  for  the 
expenses  of  the  reference;  and  Laing  having  been  personally 
served  with  true  copies  of  the  rule,  award,  and  powers  of  attorney 
respectively ;  and  the  72/.  6s.,  and  81/.  7s.  5d.  (being  a  moiety  of 
the  expenses  of  the  reference),  having  been  duly  demanded  of  him 
by  *Lowrey,  as  such  attorney,  and  those  sums  remaining  unpaid,  [  *279  ] 

J.  Addison,  on  a  former  day  in  this  Term,  moved  for  a  rule 

calling  upon  Laing  to  show  cause  why  he  should  not  forthwith  pay 

to  Todd,  or  to  Lowrey,  his  attorney,  the  sum  of  72/.  6*.,  pursuant  to 

the  award  and  rule,  with  costs.    He  moved  upon  an  affidavit  of 

Lowrey  and  others  showing  that  the  money  had  been  duly  demanded, 

and  had  not  been  paid;    and  also  upon   an  affidavit  of  Matthew 

Poppelwell  stating  that  he,  the  deponent,  was  the  agent  of  Todd,  the 

owner  of  the  Ann  and  Elizabeth,  and  that,  as  such  agent,  he  was 

acting  for  and  on  behalf  of  Todd  in  the  matter  of  this  arbitration  ; 

that  he,  the  deponent,  was  the  same  Matthew  Poppelwell  named  in 

the  award  as  the  party  to  whom  Laing  was  ordered  to  pay,  or  cause 

to  be  paid,  the  72/.  60.  for  the  damages  and  costs  incurred  by  Todd 

in  consequence  of  the  collision  between  the  Britannia  and  the  Ann 

and  Elizabeth ;   that  he,  the  deponent,  took  up  the  award  on  the 

part  of  Todd ;   and  that  the  said  sum  of  72/.  Qs.  was,  as  he,  the 

deponent,  verily  believed,  so  directed  as  aforesaid  to  be  paid  to  him, 
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In  re        the  deponent,  as  the  agent  of  and  on  behalf  of  Todd,  and  for  the 
Bole  oee  and  benefit  of  Todd,  and  for  no  other  use  whatever. 

(Cbbsswbll,  3^:  The  difficulty  is,  that  the  award  directs  the 
money  to  be  paid  to  Foppelwell,  it  not  appearing  on  the  face  of  the 
award  that  Foppelwell  is  Todd's  agentO 

The  result  of  the  authorities,  is,  that  an  award  of  a  sum  of  money 
to  be  paid  to  a  third  person,  is  good,  where  it  appears  (as  it  does 
here  by  affidavit)  that  it  is  for  the  benefit  of  one  of  the  parties  to 
the  reference:  Com.  Dig.  Arbitrament  (E.  7),  Bird  v.  Bird{i), 
Adcock  V.  Wood  (2),  Wood  v.  Adcock  (s). 

(Jbbyis,  Ch.  J. :  If  an  action  were  brought  upon  the  award,  Todd 
[  ^280  J  would  be  plamtiff ;  and  the  breach  would  be,  non-payment  *of  the 
money  awarded  to  Foppelwell.  If  we  were  to  make  an  order  under 
the  statute  1  &  2  Vict.  c.  110,  s.  18,  Todd  would  have  a  judgment 
against  Laing,  without  any  award  directing  payment  to  him  ;  and, 
on  the  other  hand,  an  order  to  pay  Foppelwell,  would  be  an  order  to 
pay  a  stranger.) 

The  rule  may  go  in  the  alternative. 

(Jebvis,  Ch.  J. :  And,  suppose  no  cause  is  shown,  how  is  it  to  be 
made  absolute?) 

Then,  as  to  the  moiety  of  the  expenses  of  the  references. 

(Jbrvis,  Ch.  J. :  There  is  a  still  greater  difficulty  as  to  that.  The 
arbitrators  cannot  have  a  judgment  for  their  costs.  That  would  be 
pushing  to  a  very  alarming  extent  a  practice  which  this  Court  has 
intimated  an  opinion  has  already  been  carried  too  far  (4).) 

The  rule  was  granted,  calling  on  Laing  to  pay  the  72/.  6s,  to 
Todd. 

Htigh  HiU  now  showed  cause : 

This  award  being  bad  upon  the  face  of  it,  the  Court  will  not 
enforce  it  in  this  way.  It  orders  Laing  to  pay  a  sum  of  money  to 
a  stranger, — one  who  does  not  appear,  either  by  the  agreement  of 
reference,  or  by  the  award,  to  be  in  any  way  connected  witti  either 

(1)  1  Salk.  74.  (4)  See    Creswick    v,   HarHmn,    10 

(2)  86  R  R  484  (6  Ex.  815).  C  B.  -141. 
C3)  80  R  R  490  (7  Ey.  468). 
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of  the  parties.  The  arbitrators  have  also  exceeded  their  authority,  in  re 
in  awarding  as  to  Todd's  costs  ;  or  they  have  fallen  short  of  their  ^^^**' 
duty,  in  omitting  to  decide  anything  as  to  Laing's  costs.  The  award 
is  altogether  bad.  In  Robinson  v.  Henderson  (i)  the  award  found 
that  the  sum  of  260i.  was  due  from  the  defendants  to  the  plaintiffs, 
and  that,  out  of  the  said  sum,  the  defendants  should  pay  to  the 
arbitrators  942.,  being  the  expenses  of  preparing  the  agreement  of 
reference  and  their  award,  and  for  their  charges,  trouble,  and 
attendance  on  the  reference  and  arbitration,  and  certain  costs, 
which  they  awarded  to  be  paid  to  the  solicitors  of  the  plaintiffs  in 
respect  of  certain  ^actions  mentioned  in  the  agreement  of  reference,  [  *28i  ] 
leaving  the  sum  of  136/.,  which  they  awarded  to  be  paid  to  the 
plaintiffs  :  and  it  was  held,  that  the  award  was  void  for  uncertainty, 
in  directing  a  sum  in  gross  to  be  paid  to  the  arbitrators  for  the 
objects  above-mentioned,  without  specifying  the  particular  sum  to 
be  appropriated  to  each  object.  Here,  the  award  directs  a  sum  in 
gross  to  be  paid  to  a  stranger, — one  who  is  no  otherwise  shown  to 
be  identified  with  Todd,  the  party  in  whose  favour  the  award  is 
made,  than  by  the  statement  in  his  affidavit,  that  he  was  the  agent 
for  the  ship,  and  that  he  believes  the  money  was  ordered  to  be  paid 
to  him  as  the  agent  of  Todd. 

Addison^  in  support  of  his  rule : 
The  fair  interpretation  of  the  award,  '*  for  the  damages  and  costs 
incurred  by  Todd  in  consequence  of  the  collision,"  is,  that  costs 
here  mean  the  costs  incurred  in  repairing  the  ship.  The  arbitrators 
never  intended  to  award  to  either  party  any  costs  of  the  reference : 
it  does  not  appear  that  any  costs  were  incurred,  except  those 
incurred  by  the  arbitrators  themselves. 

(Jbbvis,  Ch.  J.,  referred  to  Richardson  v.  Worsley  (2).  There,  an 
agreement  of  reference  contained  a  stipulation  ^'  that  the  costs  of 
the  agreement,  and  of  the  reference  and  award,  should  be  in  the 
discretion  of  the  arbitrator,  and  be  defrayed  as  he  should  direct :" 
tiie  arbitrator  awarded  that  the  defendant  should  pay  a  certain  sum 
to  the  plaintiff,  but  made  no  mention  of  costs ;  and  it  was  therefore 
held  bad.) 

In  that  case,  it  did  not  appear  what  the  sum  was  awarded  for.  As  to 
the  objection  that  the  72Z.  6«.  is  directed  to  be  paid  to  Poppelwell, — 

(1)  18  E.  R  374  (6  M,  &  S.  276).  (2)  6  Ex.  613. 

B.B.— VOL.'^XCIII,  ^'^ 
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In  re  there  are  many  authorities  to  show  that  an  award  to  pay  money 
to  a  stranger,  is  good,  where  it  appears  to  be  for  the  benefit  of  the 
parties;  or,  unless  it  appears  on  the  face  of  the  award  that  it  could 
[  2S2]  not  be  for  their  benefit.  In  ^Bird  v.  Bird{l),  cited  in  Com.  Dig. 
Arbitrament  (E.  7),  the  award  was,  '^  that  the  plaintiff  and  defen- 
dant should  pay  such  a  sum  yearly  to  A.,  for  the  use  of  Mrs.  Bird, 
their  mother."  Upon  exception  taken,  that  this  was  to  award  a 
thing  to  be  done  to  a  third  person,  who  was  a  stranger  to  the  sub- 
mission, and  consequently  a  matter  out  of  the  power  of  the 
arbitrator,  Holt,  Gh.  J.,  was  of  opinion  that  "  a  general  award  of 
money  to  a  stranger  was  good ;  for,  it  shall  be  intended  the  submit- 
tants  were  bound  as  trustees,  or  were  liable  to  pay  the  sum ;  and 
the  payment  shall  be  intended  for  their  benefit,  unless  the  contrary 
appear  '*  (2).  That  dictum  is  recognised  and  acted  upon  in  Adcock  v. 
Wood{^),  which  was  afterwards  affirmed,  on  error,  in  Wood  v. 
Adcock  (4).     *     *     ♦ 

[  283  ]  (Cresswell,  J. :  In  that  case,  it  appeared  on  the  face  of  the 

award,  that  the  payment  to  Sharpe  was  for  the  benefit  of  the  plaintiff. 
How  does  that  appear  here  ?) 

From  Poppelweirs  affidavit,  and  Todd's  adoption  of  the  agency  of 
Poppelwell,  by  this  motion.  In  Snook  v.  Hellj/er  (5),  it  was  held, 
tliat  directing  payment  to  a  third  person,  for  the  use  of  the  party, 
is  good,  even  though  the  person  to  receive  the  money  do  not  appear 
to  be  invested  with  any  express  authority  by  the  party  for  whom 
the  money  was  to  be  paid. 

(Jervis,  Ch.  J. :  There,  it  appeared  on  the  award  that  the  money 
was  to  be  paid  to  the  third  person  for  the  benefit  of  the  plaintiff.) 

If  necessary,  the  Court  will  reject  that  part  of  the  award  which 
directs  the  payment  to  Poppelwell. 

(Jervis,  Gh.   J. :    No.      That    is   the  whole  substance  of    the 
award.) 

(1)  1  8alk.  74.  appeared  to  be  so,  because  the  p*y~ 

(2)  Powell,  J.,   cmitrd.     It  must      ment  was  to  be  lor  the  use  ol  the 
appear  to  be  fur  their  beuefit,  and  it      mother.** 

shtill  uot  be  so  iuteuded  unless  it  does  (3)  86  R  B.  484  (6  Ex.  815). 

appear  :  but,  in  the  principal  case,  he  (4)  86  E.  B.  490  (7  Ex.  468). 

held  that  it  should  be  intended  to  be  (5)  23  B.  B,  741  (2  Chitt  B.  43). 
for   th^ir   benefit,   or,  rather,   that  it 
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Jervis,  Ch.  J.  :  In  re 

Laimo. 
I  am  of  opinion  that  this  rule  must  be  discharged.     It  is  too  late 

now  to  express  an  opinion  as  to  whether  the  18th  section  of  the 

1  &2  Vict.  c.  110,  was  intended  to  apply  to  moneys  directed  to  be 

paid  under  awards,  there  having  now  been  a  long  course  of  practice 

so  applying  it.     But  an  application  under  the  statute  cannot  be  put 

higher  than  a  motion  for  an  attachment  for  non-performance  of  the 

award;   and  the  Courts  have  repeatedly  held  that  they  will  not 

make  an  order,  where  the  circumstances  would  not  justify  them  in 

granting  an  attachment     The  case  must  be  clear  and  plain.    Here 

I  think  it  is  much  too  doubtful.    It  is  not  quite  certain  upon  the 

face  of  the  award,  whether  the  award  of  72Z.  &8.  to  be  paid  by  Laing 

"  for  the  damages  and  costs  incurred  by  Todd  in  consequence  of 

the  collision,"  means,  as  Mr.  Addison  contends,  the  damages  and 

expenses  consequent  upon  the  collision,  or  whether  ♦it  applies  to       [  •284  ] 

the  expenses  incurred  by  Todd  upon  the  reference.     The  latter 

would  seem  to  be  the  fair  and  natural  construction ;  and,  if  so, 

Mr.  HiWs  objection  must  prevail.    At  all  events,  it  is  extremely 

doubtful.    I  also  doubt  whether  we  can  make  an  order  directing 

Laing  to  pay  a  sum  of  money  to  Todd,  when  the  award  directs  it 

to  be  paid  to  Foppelwell,  and  there  is  nothing  on  the  face  of  the 

award  to  show  that  the  payment  is  for  the  benefit  of  Todd.    I  think 

this  is  not  a  fit  case  for  a  proceeding  under  the  statute. 

Cresswell,  J. : 

I  am  entirely  of  the  same  opinion.  This  is  far  too  doubtful  a 
ease  to  warrant  us  in  granting  a  rule  under  the  statute,  which 
would  have  the  immediate  effect  of  a  judgment,  upon  which  an 
execution  might  issue  against  Laing  at  the  suit  of  Todd,  because  he 
has  neglected  to  pay  a  sum  directed  by  an  award  to  be  paid 
to  Foppelwell,  who,  for  anything  that  appears  on  the  face  of  the 
award,  is  a  perfect  stranger.    It  clearly  cannot  be  done. 

WiLUAMS,  J. : 

I  am  of  the  same  opinion.  Laing  could  not  be  said  to  have  been 
guilty  of  a  contempt,  by  not  paying  Todd  the  money  he  was  ordered 
to  pay  to  Foppelwell.  That  being  so,  we  have  no  authority  to  grant 
this  rule. 

Rtde  discharged,  with  costs. 
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IN  THE  EXCHEQUER  CHAMBEH. 


r286J 


18631  STEVENSON  and  Another  v.  NEWNHAM(l). 

•/an.  28. 


(13  C.  B.  285—304  ;  S.  C.  22  L.  J.  C.  P.  110 ;  17  Jur.  600.) 

1.  A  count  ill  case  for  distraining  for  more  rent  than  was  due,  is  bad, 
though  it  alleges  it  to  have  been  done  maliciously, — for,  an  act  which  does 
not  amount  to  a  legal  injury,  cannot  be  actionable  because  it  is  done  with  a 
bad  intent. 

2.  Fraud  only  gives  a  right  to  avoid  a  contract  or  purchase.  Property 
acquired  by  fraud  vests  until  avoided,  and  all  mesne  dispositions  to  persons 
not  parties  to,  or  at  least  cognizant  of,  the  fraud  are  valid  (2). 

This  was  an  action  upon  the  case.  The  declaration  contained 
five  counts.  The  first  count  stated  that  the  defendants  below 
wrongfully  and  maliciously  seized  certain  goods  and  chattels  of  the 
[  ^286  ]  plaintiff  below  as  and  for  *a  distress  for  more  rent  than  was  really 
due.  The  second  count  was  for  an  excessive  distress;  the  third,  for 
selling  before  the  expiration  of  five  days ;  the  fourth,  for  selling  for 
less  than  the  goods  were  reasonably  worth ;  and  the  fifth  ws^  a 
count  in  trover. 

The  defendants  below  pleaded  Not  guilty  "  by  statute,*'  and  (to 
the  count  in  trover)  Not  possessed. 

The  cause  was  originally  tried  before  Wilde,  Ch.  J.,  on  which 
occasion  the  verdict  was  entered  for  the  defendants,  but  a  new  trial 
was  awarded,  on  the  ground  of  misdirection  (3).  The  cause  again 
came  on  for  trial,  before  Jervis,  Ch.  J.,  at  the  sittings  at  Westminster 
after  Trinity  Term,  1851. 

It  was  proved,  that,  before  the  commencement  of  the  suit,  viz.  on 
the  24th  of  May,  1849^  one  S.  W.  Saunders  was  justly  indebted  to 
one  B.  M.  Marshall  in  the  sum  of  62Z.  6«.  and  upwards,  and  was 
also  on  that  day  justly  indebted  to  the  plaintiff  (below)  in  a  sum  of 
600/.  and  upwards ;  and,  being  so  indebted  to  the  plaintiff,  gave 
him,  on  the  8th  of  February,  1849,  a  warrant  of  attorney  for 
securing  the  payment  of  such  last-mentioned  debt,  and  authorising 
the  plaintiff  to  sign  judgment  and  issue  execution  thereon  for  such 
his  said  last-mentioned  debt ;  and  that,  on  the  18th  of  January, 

(1)  Cited  in  Allen  v.  Flood  [1898]  Bankruptcy  Act,  1883,  ss.  4  (1)  and 
A.  C.  1,  67  L.  J.  Q,  B.  119 ;  Quinn  v.  48.  The  head-note  has  been  altered 
Leathern  [1901]  A.  0.  495,  70  L.  J.  and  the  arguments  on  some  points  are 
P.  C.  76  ;  and  see  Mayor  of  Bradford  omitted,  as  the  caae  is  now  only  <rf 
V.  Pickles  [1895]  A.  C.  587, 64  L.  J.  Ch.  importance  for  the  guneral  ptinaplee 
759.  indicated  in  the  head-note  as  printed 

(2)  See  Sale  of  Goods  Act,   1893,  here. 

8.  23.    As  to  the  points  in  bankruptcy  (3)  See  Nevniham  v.   Sievtnmm^  10 

law  decided  in  the  case,  see  now  the      C.  B.  713. 
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1849,  an  action  was  commenced  by  Marshall  against  Saunders,  in    stevbnbok 

this  Court,  to  recover  his  debt  of  62Z.  6s,,  and  judgment  was  duly    newhham, 

signed  therein,  and  ekji.fa.  issued  to  the  Sheriff  of  Surrey  to  levy 

the  amount,  and  was  duly  lodged  with  him  on  the  29th  of  May, 

1849  ;  and  that  judgment  was  also  duly  signed  on  the  said  warrant 

of  attorney,  and  a^i.  /a.  thereupon  duly  issued  on  the  25th  of  May, 

1849,  requiring  the  sheriff  to  levy  6001.  and  3/.  10^.,  and  158.  for 

writ,  besides  &c.,  and  that  such  last-mentioned  writ  was  also  lodged 

with  the  Sheriff  of  Surrey  on  the  day  *last  aforesaid :  That,  after       t  '^^T  ] 

the  said  writs  had  been  so  respectively  lodged  with  the  sheriff,  to 

wit,  on  the  25th  of  May,  1849,  he,  the  sheriff,  seized  and  took  certain 

goods  and  chattels,  being,  amongst  others,  the  goods  and  chattels 

in  the  declaration  mentioned,  of,  and  then  in  the  possession  of, 

Saunders,  and  of  which  he,  Saunders,  was  then  so  possessed  as  of 

his  own  property,  and  then,  to  wit,  on  the  21st  of  June,  1849,  by 

bill  of  sale,  under  the  hand  and  seal  of  the  sheriff,  expressed  to  be 

made  in  consideration  of  the  said  600^.  of  lawful  money  of  Great 

Britain  paid  by  the  said  W.  Newnham,  did,  as  far  as  he  lawfully 

might,  for  the  purpose  of  satisfying  the  said  execution,  bargain  and 

sell  unto  the  said  W.  Newnham,  the  plaintiff  below,  the  goods  and 

chattels  in  the  schedule  or  inventory  under  the  bill  of  sale  written, 

particularly  mentioned  and  expressed,  which  said  goods  and  chattels 

had  then  been  so  as  aforesaid  seized  and  taken  in  execution  by  the 

said  sheriff,  as  such  goods  and  chattels  of  Saunders,  by  virtue  of  the 

two  writs,  and  which  goods  were  at  the  time  of  the  making  of  the  said 

bill  of  sale  valued  and  appraised  at  695Z.,  to  have  and  to  hold  the  said 

goods  and  chattels,  and  every  part  and  parcel  thereof,  unto  the  said 

W.  Newnham,  the  now  plaintiff,  his  executors,  administrators,  and 

assigns,  as  his  and  their  own  proper  goods  and  chattels,  and  every  part 

and  parcel  thereof,  to  his  and  their  own  proper  use  and  uses  for  ever. 

Evidence  was  also  given,  that,  at  the  time  of  the  execution  of  the 
bill  of  sale,  the  said  W.  Newnham  paid  to  the  sheriff  the  sum 
due  to  Marshall  under  the Ji.  fa.  issued  at  his  suit;  which  sum  was 
accordingly  paid  over  by  the  sheriff  to  Marshall. 

It  was  also  proved,  that,  on  the  5th  of  October,  1819,  the  distress 
and  seizure  of  the  plaintiff's  goods  and  chattels  complained  of  in 
tlie  declaration,  had  been  made  by  the  defendants  :  and  the  defen- 
dants also  gave  evidence  *tending  to  prove  that  Saunders,  being  a  ^  *^^®  ^ 
trader  within  and  subject  to  the  statutes  in  force  concerning 
bankrupts,  and  being  still  indebted,  as  such  trader,  in  a  sum 
sufficient  to  constitute  a  petitioning-creditor's  debt,  that  is  to  say. 
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STST080V  in  the  sum  of  100/.,  and  to  divers  other  persons  subjects  of  this 
JTswHUAM.  I'ealm,  in  divers  sums  of  money,  the  said  W.  Newnham  obtained 
and  procured  the  said  goods  and  chattels  from  Saunders  as  and  by 
way  of  a  fraudulent  preference  of  the  said  W.  Newnham  over  the 
other  creditors  of  Saunders,  in  contemplation  of  the  bankraptcy  of 
Saunders ;  and  that  Saunders  procured  the  said  goods  and  chattels 
to  be  taken  in  execution  with  the  intent  of  defeating  and  delaying 
his,  Saunders's,  creditors.  And  tiie  counsel  for  the  defendants 
below  contended  that  the  defendants  would  be  entitled  to  a  verdict, 
should  the  Judge  be  of  opinion  that  Newnham,  the  plaintiff  below, 
obtained  and  procured  the  said  goods  and  chattels  as  and  by  way 
of  a  fraudulent  preference  as  above,  or  if  Saunders  had  procured 
the  said  goods  and  chattels  to  be  taken  in  execution,  with  intent  to 
defeat  or  delay  his  creditors. 

The  only  evidence  besides  that  above  set  forth,  to  show  that 
Saunders  had  ever  committed  an  act  of  bankruptcy,  was,  evidence 
that,  on  the  5th  of  October,  1849,  he,  Saunders,  being  a  trader 
subject  to  the  bankrupt  laws,  filed  a  declaration  of  insolvency  in 
manner  and  form  prescribed  by  the  statute  in  that  case  made  and 
provided  relating  to  bankrupts. 

It  was  also  proved,  that  Saunders,  on  the  5th  of  October,  1849, 
petitioned  the  Lord  Chancellor,  and  that  hjiat  in  bankruptcy  was 
thereupon  awarded  against  him  on  the  8th  of  October,  1849,  under 
which  fiat  Saunders  was  duly  adjudged  and  declared  a  bankrupt, 
and  was  then  a  bankrupt,  according  to  the  laws  then  in  force  con- 
cerning bankrupts  ;  that,  after  the  commencement  of  this  suit,  viz. 
[  •289  ]  on  the  16th  of  April,  1850,  J.  G.  Graham  and  J.  *Cottrell  were  duly 
appointed  assignees  of  the  estate  and  effects  of  Saunders  under  such 
bankruptcy ;  that,  on  the  14th  of  June,  1851,  Graham  and  Cottrell, 
as  such  assignees,  served  on  Newnham  a  notice  in  writing  having 
reference  to  the  said  bankruptcy,  goods,  and  chattels,  as  follows : 

"  Sir, — Re  Saunders,  a  bankrupt.  We,  the  assignees  appointed 
under  this  estate,  give  you  notice  that  we  elect  to  treat,  and  do 
treat,  a  certain  warrant  of  attorney  bearing  date  on  or  about  the 
16th  of  February,  1849,  given  to  you  by  the  above  bankrupt,  as 
void  as  against  us  as  such  assignees,  as  also  the  judgment  and 
execution  signed  and  issued  thereon :  and  we  further  give  you 
notice  that  we  shall  claim  against  Messrs.  Stevenson  and  Wood 
any  goods  which  they  have  wrongfully  or  improperly  taken  under 
a  certain  distress  made  on  the  premises,  situate  &c.,  on  or  about 
the  5th  of  October,  1849,  and  the  value  of  which  goods  was  not 
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included  in  the  damages  given  by  the  jury  in  the  action  against    Stevenson 
you  at  our  suit,  tried  on  or  about  the  22nd  of  February,  1851."  Newnham. 

It  was  also  proved  on  the  triaU  that  Graham  and  Gottrell,  as 
such  assignees,  served  on  the  defendants  a  notice  having  reference 
to  the  said  bankruptcy,  goods,  and  chattels,  as  follows : 

"  Re  Saunders,  a  bankrupt.  We,  the  assignees  under  this  estate, 
hereby  give  you  notice,  that,  on  or  about  the  16th  of  April, 
1850,  we  brought  an  action  against  Mr.  W.  Newnham,  for  the 
purpose  of  trying  whether  a  certain  warrant  of  attorney  bearing 
date  on  or  about  the  16th  of  February,  1849,  was  void  as 
against  us,  as  such  assignees  ;  which  cause  was  tried  on  the  22nd 
of  February,  1861,  when  the  jury  found  that  the  said  warrant 
of  attorney  was  so  void,  and  assessed  the  damages  in  such 
action  at  280i.,  being  the  value,  with  certain  deductions,  of  certain 
goods  which  the  said  W.  Newnham  *obtained  under  a  writ  of  [  *290  ] 
execution  issued  in  pursuance  of  such  warrant  of  attorney,  less  the 
value  of  certain  of  such  goods  which  were  distrained  by  you  on  or 
about  the  5th  of  October,  1849,  and  which  the  said  W.  Newnham 
also  claims  to  be  entitled  to  under  the  said  writ  of  execution.  And 
we  further  give  you  notice  not  to  pay  over  the  value  of  the  said 
goods  so  distrained  by  you  as  aforesaid,  or  any  part  thereof,  to  the 
said  W.  Newnham,  or  to  any  other  person  than  to  us :  and  we 
hereby  claim  of  you  all  the  said  goods  so  distrained  by  you  as 
aforesaid,  or  such  part  thereof  as  have  been  improperly  or  illegally 
taken,  distrained,  or  sold  by  you  under  the  said  distress,  or  any 
damage  which  we  have  sustained,  as  such  assignees,  by  reason 
thereof :  and  we  hereby  give  you  notice  that  we  shall  hold  you 
responsible  for  any  of  the  goods  you  may  hand  over  to  Mr.  Newnham. 
Dated,  this  24th  of  February,  1851." 

The  Lord  Ghibf  Justice,  in  summing  up,  told  the  jury,  that  the 
prima  facie  case  of  the  plaintiff  was  not  answered  by  proof  as  above 
set  forth ;  and  that,  under  the  circumstances  of  the  case,  and  on 
the  facts  proved,  the  defendants  could  not  set  up  the  title  which 
the  assignees  of  Saunders  might  have  to  the  said  goods  and  chattels, 
whether  they  claimed  the  same  upon  the  ground  that  Newnham 
obtained  the  said  goods  and  chattels  from  Saunders  as  and  by  way 
of  fraudulent  preference  of  Newnham,  in  contemplation  of  the 
bankruptcy  of  Saunders,  or  upon  the  ground  that  Saunders  pro- 
cured the  said  goods  and  chattels  in  the  declaration  mentioned, 
as  above-mentioned,  to  be  taken  in  execution,  with  the  intent  of 
defeating  and  delaying  his  creditors. 
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STEriNBOK        The  counsel  for  the  defendants  below  excepted  to  this  ruling  of  the 

Nbwvham.    Lord  Chief  Justice  :  and  a  verdict  was  found  for  the  plaintiff  below, 

with  2892. 12«.  damages,  on  the  issues  joined  on  the  first  four  counts. 

I  *29i  ]  The  exceptions  came  on  for  argument  in  the  Exchequer  ^Chamber 

in  the  last  Michaelmas  vacation,  before  Parke,  B.,  Coleridge,  J., 

Wightman,  J.,  Erie,  J.,  Flatt,  B.,  Martin,  B.,  and  Grompton,  J. 

Hugh  HUl  (with  whom  was  Prentice) ,  for  the  plaintiffis  in  error: 

The  judgment  for  entire  damages  is  clearly  erroneous,  the  first 
count  being  bad.  It  was  expressly  decided  by  the  Excheqaer 
Chamber,  in  Tancred  v.  Leyland  (1),  overruling  Taylor  v.  Henniker(t) 
and  adopting  the  opinions  expressed  by  Lord  Tentbrdbn  in  Avtndl 
V.  Croker  (s),  and  by  Parke,  B.,  in  Wilkinson  v.  Terry  (4),  that  the 
mere  taking  or  selling  on  a  claim  of  more  than  was  due,  was  not 
actionable.  The  only  possible  distinction  between  Tancred  v. 
Leyland  and  the  present  case  is,  that  the  word  *' maliciously " 
is  inserted  in  the  count  here,  and  was  not  in  that  case ;  it  was, 
however,  in  Taylor  v.  Henniker.  It  is  well  established  in  point  of 
law,  that  the  insertion  of  the  word  "  maliciously  "  in  a  declaration, 
where  the  act  complained  of  is  not  unlawful  per  «e,  will  not  make 
good  a  count  which  would  be  bad  without  it:  see  Cotter eU  v.  Jonet  (5). 

(Parke,  B.  :  There  must  be  a  venire  de  novo.  This  point, 
however,  will  arise  on  the  bill  of  exceptions.    It  will  be  better, 

therefore,  to  argue  both  points.) 

«  «  ♦  ♦  * 

[  295  ]  Pashley  (with  whom  was  Gray),  for  the  defendant  in  error : 

It  is  clear  that  the  plaintiff  (below)  was  in  possession  of  the  goods 
at  the  time  the  act  complained  of  was  committed. 

(Parke,  B.  :  That,  if  admitted,  will  remove  all  shadow  of  donbt. 
HUl  admitted  that  the  fact  was  so.) 
The  dates  are  material.  The  writ  was  put  into  the  sheriff's  bands 
on  the  25th  of  May,  1849.  On  the  21st  of  June,  the  sheriff  executed 
a  bill  of  sale  to  the  plaintiff,  who  put  a  man  in  possession  on  the 
11th  of  September.  The  distress  was  put  in  on  the  5th  of  October; 
and  the  declaration  of  insolvency  filed  on  the  same  day.  On  the 
8th,  the ^fiat  issued,  on  the  petition  of  Saunders.  The  claim  bjthe 
assignees  was  made  on  the  14th  of  June,  1851. 

(1)  83  R.  K.  663  (16  Q.  B.  669).  (4)  1  Moo.  &  Rob.  377. 

(2)  12  Ad.  &  EL  488  ;  4  P.  &  D.  242.  (6)  87  R.  R.  754  (11  C.  B.  71S), 

(3)  Moo.  &  Mai.  172. 
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(Pabke,  B.  :  The  only  point,  as  it  appears  to  me,  is,  whether  the  stbvenson 
claim  of  the  assignees  has  relation  back,  so  as  to  divest  the  plaintiff's  i^bwnham. 
right  to  complain  of  an  injury  done  to  the  goods.) 

There  clearly  is  no  authority  for  any  such  relation.     *     ♦     ♦ 

(An  ineffectual  attempt  was  then  made,  to  distinguish  this  case       [  29t>  ] 
from  Tancred  v.  Leyland.) 

Pabkb,  B.  : 

There  must  be  a  venire  de  novo  in  this  case,  the  first^count  being 
clearly  bad,  and  the  damages  assessed  generally.  It  is  impossible 
to  distinguish  this  case  from  Tancred  v.  Leyland.  We  are  all 
satisfied  that  the  decision  of  the  Court  of  Common  Pleas  on  the 
former  occasion  was  correct,  upon  the  facts  then  submitted  to  it. 
This  is  the  case  of  a  fraudulent  preference ;  and  the  assignees  have 
a  right  to  set  aside  the  fraudulent  transaction,  and  to  claim  the 
goods.  We  desire  time  to  consider  whether  the  assignees  must 
interpose  before  the  rights  of  third  parties  come  into  existence,  or 
whether  they  may  disaffirm  the  transaction  at  any  time.  Most  of 
us  are  disposed  to  think  that  the  effect  of  the  fraudulent  preference 
is,  to  put  them  in  the  same  situation  as  any  other  fraud, — ^to  enable 
them  to  take  the  property  as  they  find  it ;  not  to  recover  damages. 

HUl,  in  reply,  referred  to  Butler  and  Baker's  case  (l),  MenviVs 
case  (2),  and  White  v.  Garden  (3). 

Cur.  adv.  wit. 

Pabkb,  6.,  after  stating  the  pleadings,  now  delivered  the  judgment       L  ^^7  ] 
of  the  Court  : 

In  this  case,  we  have  already  intimated  our  opinion  that  there 
must  be  a  venire  de  novo,  the  damages  on  the  first  four  counts 
havmg  been  assessed  generally,  and  the  first  count  being  bad. 

This  count  can  only  be  distinguished  from  that  which  was  held 
bad  by  the  Court  of  Exchequer  Chamber  in  the  case  of  Tancred  v. 
Leyland  (4),  by  the  immaterial  circumstance  that  it  contains  an 
averment  that  the  distress  for  the  rent  was  ''  maliciously  ''  made, 
— an  act  which  does  not  amount  to  a  legal  injury,  cannot  be 
actionable  because  it  is  done  with  a  bad  intent. 

Bat,  though  it  would  be  sufficient  for  us  to  decide  this  point,  we 

(1)  3  Co.  Bep.  25  b.  (3)  84  B.  B.  816  (10  0.  B.  919). 

(2)  13  Co.  Bep.  19.  (4)  83  B.  B.  663  (16  Q.  B. 
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Stevknbon    think  it  right,  in  order  to  save  the  expense  of  another  trial,  and  the 

Newhham.    further  discassion  of   the   important  question  in  this  case  upon 

another  bill  of  exceptions,  to  give  our  opinion  upon  the  principal 

point  which  was  argued  before  us.    That  opinion  is  in  favour  of 

the  defendant  in  error. 

The  material  facts  are  these :  The  plaintiff,  who  brings  this  action 
for  an  excessive  and  also  for  an  irregular  distress  upon  his  goods, 
made  on  the  5th  of  October,  1849,  obtained  them  by  a  purchase 
from  the  sheriff  under  a  writ  otji.fa.  at  his  own  suit,  founded  on  a 
warrant  of  attorney  for  600L  given  by  one  Saunders  to  him.  The 
writ  was  put  into  the  sheriff's  hands  on  the  25  th  of  May,  1849, 
and  a  bill  of  sale  given  to  the  plaintiff  by  the  sheriff  on  the  2l8t  of 
June,  for  600Z.  On  the  29th  of  May,  another  writ  against  Saunders 
was  put  into  the  sheriff's  hands,  at  the  suit  of  one  Marshall,  for  621. ; 
and  the  plaintiff  paid  him  off :  and  the  assignment  to  the  plaintiff 
was  under  both  writs.  In  the  view,  however,  which  we  take  of  the 
question,  that  circumstance  need  not  be  considered.  The  plaintiff 
took  possession  of  the  goods  ;  and,  on  the  5th  of  October,  1849,  the 
[  *298  ]  distress  of  *those  goods,  of  which  the  plaintiff  complains,  for  rent 
due  from  Saunders  and  another  to  the  defendants,  took  place :  and, 
on  the  same  5th  of  October,  Saunders  filed  a  declaration  of  insol- 
vency, and  thereby  committed  an  act  of  bankruptcy ;  and,  on  the 
8th  of  October,  1849,  a  fiat  was  awarded,  founded  on  that  act  of 
bankruptcy,  under  which  assignees  were  appointed. 

Evidence  was  given,  to  show  that  the  plaintiff  obtained  and  pro- 
cured the  goods  by  way  of  fraudulent  preference,  and  that  Saunders 
caused  the  goods  to  be  taken  in  execution,  with  intent  to  defeat  or 
delay  his  creditors,  being  then  indebted  to  some  in  a  sufficient 
amount  to  constitute  a  good  petitioning-creditor's  debt ;  and,  on  the 
14th  of  June,  1851, — being  after  the  commencement  of  this  suit, 
— the  assignees  appointed  under  the^f,  gave  notice  to  the  plaintiff 
that  tliey  meant  to  treat  the  warrant  of  attorney,  judgment,  and 
execution,  as  void,  and  should  claim  the  goods  against  the  defen- 
dants, as  being  wrongfully  taken  under  a  distress.  They  also  gave 
a  notice  to  the  defendant,  stating  that  they  had  brought  an  action 
against  the  plaintiff,  to  try  the  validity  of  the  warrant  of  attorney, 
and  recovered  2802.,  being  the  value,  with  certain  deductions,  of  the 
goods  seized  under  the  plaintiff 's  writ  of  execution,  and  requiring 
the  defendants  not  to  pay  the  value  of  the  goods  distrained  by  them 
to  the  plaintiff,  and  claiming  from  them  the  damages  for  the  illegal 
distress,  the  subject  of  this  action. 
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The  Lord  Chibf  Justice,  in  summing  up  the  evidence  given  in  the    Stevenson 
said  cause  to  the  jury,  gave  his  opinion,  that  the  prima  facie  case  of    nkwnham. 
the  plaintiff  was  not  answered  by  proof  as  above  set  forth ;  and  that, 
under  the  circumstances  of  the  case,  and  on  the  facts  proved,  the 
defendants  could  not  set  up  the  title  which  the  assignees  of  the  said 
bankrupt  might  have  to  the  said  goods,  whether  they  claimed  the 
same  upon  the  ground  that  the  plaintiff  obtained  the  said  goods 
and  chattels  from  the  bankrupt  *by  way  of  fraudulent  preference      [  •299  ] 
of  the  plaintiff,  in  contemplation  of  the  bankruptcy  of  the  said  bank- 
rupt, or.  upon  the  ground  that  the  said  bankrupt  procured  the  said 
goods  to  be  taken  in  execution,  with  the  intent  of  defeating  and 
delajring  his  said  creditors. 

This  summing  up  was  according  to  the  decision  of  the  Court  of 
Common  Pleas  on  a  motion  for  a  new  trial  in  this  case,  as  reported 
in  10  G.  B.  718, — the  additional  matter  given  in  evidence  on  the 
second  trial,  not  making  any  difference,  in  the  opinion  of  the  Ghibf 
Justice. 

We  think  that  this  summing  up  was  perfectly  correct. 

The  first  question  in  this  case,  is,  whether  the  receipt  of  the 
goods  by  the  plaintiff  under  the  circumstances  stated,  would  have 
been  a  mere  fraudulent  preference,  to  be  treated  simply  as  such  in 
this  action,  or  as  an  act  of  bankruptcy.  The  fraudulent  delivery 
of  goods,  or  the  causing  them  to  be  taken  in  execution  with  intent 
to  defeat  or  delay  creditors,  is  an  act  of  bankruptcy  :  and  if,  in  this 
case,  the  assignees  under  this  fiat  could  have  resorted  to  such  an 
act  of  bankruptcy,  we  should  have  thought  their  title  would  have 
related  back  to  the  delivery  of  the  goods,  or  the  fraudulent  execution 
itself,  as  an  act  of  bankruptcy;  and  the  property  in  the  goods 
would  thereby  have  been  vested  in  the  assignees  from  that  moment ; 
and  so  the  plaintiff  would  not  have  been  entitled  to  sue  for  the  sale 
of,  or  damage  to,  these  goods,  though  he  might  still,  perhaps,  have 
been  able  to  sue  for  a  part  of  his  alleged  cause  of  action, — the  loss 
of  the  temporary  possession  of  the  excess  more  than  ought  to  have 
been  taken  as  a  distress.  And,  if  ih^  fiat  had  been  issued  on  the 
petition  of  any  of  those  creditors  to  whom  the  bankrupt  was 
indebted  at  the  time  of  the  transfer  of  the  goods  to  the  plaintiff,  in 
a  sufficient  sum  to  make  them  good  petitioning-creditors,  the 
assignees  under  that  fiat  would  have  had  a  title  to  the  goods,  by 
that  very  transfer. 

But,  on  the  8th  of  October,  1849,  when  the  fiat  issued,  the  old       [  3oo  ] 
bankrupt  law,  the  7  &  8  Vict.  c.  96,  was  in  force.     The  new  statute, 
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Stbvekbon    12  &  13  Vict.  c.  106,  did  not  come  into  operation  until  the  lltb  of 

Newkham.    October,   1849 ;    and,  under  the  former  statute,  b.  41,  the  Lord 

Chancellor  can  grant  Ajiat  on  the  petition  of  a  trader  himself,  only 

when  he  has  filed  a  declaration  of  insolvency,  which  is  made  an 

act  of  bankruptcy  by  the  6  Geo.  IV.  c.  16,  s.  6. 

A  very  important  question  in  the  case  arises  upon  the  construction 
of  that  clause.  It  provides  ''  that  the  Lord  Chancellor  shall  have 
power,  upon  petition  made  to  him  in  writing  by  any  trader  who 
shall  have  filed  a  declaration  of  insolvency  in  manner  and  form 
prescribed  by  the  statute  in  that  case  made  and  provided  relating 
to  bankrupts,  and  upon  payment,  &c.,  to  issue  a  Jiat  in  bankruptcy 
against  such  trader,  and  to  authorise  the  prosecution  thereof  in  the 
court  of  bankruptcy  in  London,  or  in  any  district  court  of  bank- 
ruptcy ;  and  that  it  shall  and  may  be  lawful  for  such  Court  so 
authorised  as  aforesaid,  upon  the  application  of  such  trader,  and 
upon  proof  of  the  trading,  and  of  the  filing  of  such  declaration,  or 
upon  the  application  of  any  creditor  or  creditors  of  such  trader,  to 
such  amount  as  by  the  said  statute  required  for  a  petitioning- 
creditor's  debt,  and  upon  proof  of  the  matters  requisite  to  support 
a  Jiat  issued  upon  the  petition  of  a  creditor,  to  make  the  adjudica- 
tion of  bankruptcy  under  such  Jiat ;  and  all  further  proceedings 
under  such  Jiat  shall  be  thenceforth  prosecuted  and  carried  on  in 
like  manner  as  if  such  fiat  had  been  issued  and  adjudicated  upon 
on  the  petition  of  a  creditor  of  the  bankrupt." 

It  may  be  collected  from  the  bill  of  exceptions  in  this  case,  that 
the  adjudication  of  bankruptcy  proceeded  on  the  bankrupt's  own 
application,  not  on  that  of  creditors  to  the  amount  sufficient  to 
constitute  a  petitioning-creditor's  debt,  who  might  have  obtained 
[  •301  ]  that  adjudication.  "^It  seems  to  us,  that,  in  such  a  case,  the  act  of 
bankruptcy  on  which  the  petition  is  to  proceed,  is,  the  declaration 
of  insolvency ;  and  that  there  can  be  no  relation  back  further  than 
to  that  Act  It  might,  perhaps,  have  been  otherwise,  if  the 
adjudication  had  taken  place  on  the  application  of  creditors,  though 
the  fiat  had  issued  on  the  petition  of  the  bankrupt ;  for,  then,  as  in 
the  case  of  an  ordinary  commission  orjiat^  there  may  perhaps  be  a 
relation  back  to  any  act  of  bankruptcy  which  can  be  proved  subse- 
quent to  the  petitioning-creditor's  debt.  The  provision  at  the  close 
of  the  section,  that  the  proceedings  may  be  prosecuted  and  carried 
on  in  like  manner  as  if  the  Jiat  had  been  issued  and  adjudicated 
upon  on  the  petition  of  a  creditor,  was  merely  added  for  the  purpose 
of  providing  that  all  the  meetings,  examinations,  dbc,  should  take 


VOL.  xciii.]       1853.    EX.  CH.     13  C.  B.  801— 802,  641 

place  in  the  same  way  as  under  ordinary  fiats  or  commissionB ;  this  Stevenson 
section  being  the  first  by  which  a  fiat  can  issue  on  the  bankrupt's  Kewk'bav. 
own  petition. 

It  would  appear  from  the  report  of  a  case  in  1  De  Gex's  Bank- 
rujitcy  Cases,  528, — Ex  parte  Noi-ton,  that  Lord  Justice  Knight 
Bruce,  then  Yice-Ghancellor,  expressed  an  inclination  of  opinion 
that  fraudulent  preferences  might  be  impeached  under  a  fiat  on  a 
bankrupt's  own  petition,  if  there  was  a  sufficient  creditor's  debt  at 
the  time  of  such  fraudulent  preference.  They  certainly  might  be 
so  impeached,  even  without  the  circumstance  of  there  being  such 
a  creditor,  as  voidable ;  but  whether  as  acts  of  bankruptcy,  is  a 
different  question.  And  the  cautious  manner  in  which  the  Vice- 
Chancellor  expressed  himself  shows  that  he  had  formed  no  decided 
opinion  upon  the  question. 

Whether  it  would  be  otherwise  under  the  recent  statute,  12  &  13 
Yict.  c.  106,  we  need  not  inquire.  From  the  sections  93  and  101, 
it  would  rather  seem  not,  to  most  of  us  (1).  Under  the  statute 
7  &  8  Vict.  c.  96,  B.  41,  *we  think  that  the  declaration  of  insolvency,  [  *^^  3 
— at  all  events,  where  the  adjudication  proceeds  upon  the  bank- 
rupt's application, — is  the  only  act  of  bankruptcy  to  which  there 
can  be  a  relation. 

Our  opinion  being  such  upon  this  somewhat  doubtful  point,  it 
follows  that  the  assignees  under  the  fiat  in  this  case  could  not  treat 
the  alleged  fraudulent  preference,  or  taking  in  execution,  as  an  act 
of  bankruptcy ;  but  they  were  entitled  to  treat  it  as  a  fraudulent 
preference,  or  an  execution  procured  by  the  bankrupt  in 
contemplation  of  bankruptcy,  under  the  old  law,  prior  to  the 
6  Geo.  IV.  c.  16. 

Such  acts,  when  voluntary,  and  in  contemplation  of  bankruptcy, 
cannot  be  valid  against  the  assignees,  if  they  choose  to  avoid  them ; 
bot  they  are  not  absolutely  void.  They  are  on  the  same  footing  as 
the  obtaining  goods  by  one  person  from  another  person  by  fraud  or 
deceit,  though,  in  the  case  of  fraudulent  preferences,  they  may  be 
avoided,  where  the  party  obtaining  them  may  be  perfectly  innocent. 

The  right  in  the  assignees  to  avoid  such  transactions,  is  founded 
on  the  policy  of  the  bankitipt  law,  which  favours  the  equal  division 
of  the  bankrupt's  property.  But  we  entirely  agree  with  the  learned 
Chief  Justice  and  the  Court  of  Common  Pleas,  that  the  effect  of 
this,  ad  of  ordinary  frauds,  is  not  absolutely  to  avoid  the  contract 
or  transfer  which  h^  been  caused  by  that  fraud,  but  to  render  it 

(1)  Erle,  J.,  dissentmg. 
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Stbvenson  voidable,  at  the  option  of  the  party  defrauded.  The  fraud  only 
Newkham.  gives  a  right  to  rescind.  In  the  first  instance,  the  property  passes 
in  the  subject-matter.  An  innocent  purchaser  from  the  fraudulent 
possessor  may  acquire  an  indefeasible  title  to  it,  though  it  is  void- 
able between  the  original  parties.  This  was  decided  in  the  recent 
case  of  White  y.  Garden  (1),  and  had  been  so  before,  in  Parker  v, 
Patrick  (2),  in  1  Sumner's  Reports  of  Mr.  Justice  Story's  Decisions, 
[  •303  ]  *809,  and  by  Lord  Kenyon,  in  Wnght  v.  Lames  (») :  and  see  Load  y. 
Green  (4),  and  Campbell  v.  Fleming  (b).  It  must  be  considered, 
therefore,  as  established,  that  fraud  only  gives  a  right  to  avoid  a 
contract  or  purchase ;  that  the  property  rests  until  avoided ;  and 
that  all  mesne  dispositions  to  persons  not  parties  to,  or  at  least  not 
cognisant  of,  the  fraud,  are  valid. 

The  property  having  passed,  the  person  in  possession,  is,  until 
the  party  defrauded  interferes,  entitled  to  sue  for  all  injuries  to  his 
property ;  and  the  plaintiff  in  this  case  has  an  undoubted  right  of 
action,  unless  the  subsequent  interference  of  the  assignees  has 
relation  back  to  the  original  delivery,  and  avoids  the  transaction 
ab  initio,  so  that  they  would  have  a  right  to  bring  an  action  against 
a  third  person  for  the  same  unlawful  distress  for  which  the  plaintiff 
has  recovered. 

In  the  ensuing  part  of  this  opinion,  Mr.  Justice  Erle  does  not 
concur.  I  must,  therefore,  be  considered  as  speaking  the  opinion 
of  the  other  Judges  who  heard  the  argument. 

We  cannot  find  any  authority  for  the  position  that  there  is  a 
relation  back  :  and  we  are  at  a  loss  to  discover  any  principle  upon 
which  it  can  rest.  On  the  other  hand,  we  have  the  authority  of 
the  decision  of  Nixon  v.  Jenkins  (6),  where  the  Court  held  that 
the  assignees  could  not  recover  in  trover  goods  fraudulently  sold  by 
the  bankrupt  in  order  to  cheat  his  creditors,  without  a  demand  and 
refusal.  They  held  that  the  parties,  when  the  sale  was  made,  were 
competent  to  contract.  There  was  no  unlawful  taking  of  the  goods, 
though  the  transaction  was  liable  to  be  impeached  by  the  assignees: 
they  might  either  affirm  or  disaffirm  the  contract;  and,  if  they 
thought  proper  to  disaffirm  it,  they  ought  to  have  demanded  the 
goods ;  and  then  a  refusal  to  deliver  them  would  have  been  evidence 
C  •304  ]  of  a  conversion.  *It  may  be  inferred  that  the  mere  bringing  the 
action  of  trover  was  not  considered  as  having  any  relation  back. 

(1)  84  R.  E.  846  (10  C.  B.  919).  (4)  5  M.  &  W.  219,  221. 

(2)  5  T.  E.  175.  (5)  63  R  B,  194  (1  Ad.  &  El. 40) 

(3)  4  Eep.  N.  P.  C.  82,  (6)  2  H.  BU  135. 


?0L.  xcm.]  1863.     EX.  CH.     IS  C.  B.  304.  648 

In  this  case,  the  goods,  at  the  time  of  the  seizure  by  the  defendants,    Stsvknbon 
were  the  plaintiff's  property;  and  nothing  has  occurred  to  divest    newkhav. 
that  property,  and  make  the  goods  at  that  time  the  property  of 
the  assignees ;  and  therefore  the  issue  of  Not  guilty,  involving  the 
plaintiff's  title  at  that  time,  ought  to  be  found  for  the  plaintiff. 

Whether  the  assignees  could  not  sue  the  plaintiff  for  this  fraud, 
as  the  party  defrauded  could  the  party  guilty  of  the  deceit,  is  another 
question,  with  which  we  need  not  trouble  ourselves  in  this  inquiry. 

The  judgment  of  the  Court  below  must  be  reversed,  and  there 
must  be  a 

Venire  de  novo. 

IN  THE  COURT  OF  COMMON  PLEAS. 


WHITE  AND  Another  v.  BINSTEAD  and  PEEBBLE  (1).       ««»• 

(13  0.  B.  304—309 ;  S.  C.  22  L.  J.  C.  P.  115 ;  17  Jur.  394.)  -1-  ' 

The  Landlord  and  Tenant  Act,  1709  (8  Ann.  c.  14),  s.  1,  which  prohibits         ^  *^*  ^ 
the  taking  in  execution  of  goods  without  satisf  jring  the  landlord's  claim  for 
rent,  does  not  apply  unless  the  goods  are  actually  removed. 

Under  afi./a.  against  A.,  the  sheriff  seized  the  goods  of  B.  B.  claiming 
them,  the  sheriff  obtained  an  order  under  the  Interpleader  Act,  and  0.,  the 
landlord,  claimed  25/.  for  a  quarter's  rent.  The  goods  were  sold  under  the 
order,  and  the  amount,  after  deducting  the  25/.,  was  paid  by  the  sheriff  into 
Court  On  the  trial  of  the  issue,  B.  eetablished  his  claim :  Held,  that, 
under  the  circumstances,  the  sheriff  was  not  justified  in  paying  the  rent. 

A  WRIT  of  Ji.fa,  in  this  action  issaed  against  the  defendants  on 
the  30th  of  June,  1852,  directing  the  Sheriffs  of  London  to  levy 
upon  the  goods  and  chattels  of  the  defendants  2201.  12«.,  besides 
&c.  The  sheriffs,  on  the  29th  of  July,  seized  under  the  writ 
certain  goods  as  the  property  of  John  William  Prebble,  which  were 
claimed  by  his  father,  Thomas  Prebble.  On  the  8rd  of  August,  an 
order  was  made  by  Erle,  J.,  upon  an  interpleader  summons,  by 
which  the  sheriffs  were  directed  to  sell  the  goods,  and  pay  the 
proceeds  into  Court.  The  landlord  of  the  premises  where  the 
goods  were  seized,  claimed  25Z.,  for  a  quarter's  rent  due  at  the 
time  of  the  ^seizure.  The  sheriffs  sold  the  goods,  under  the  inter-  [  *»0o  I 
pleader  order,  for  69Z.  18«.  6d.,  and,  after  paying  the  261.  for  rent, 
and  the  expenses  of  seizure  and  sale,  paid  the  balance,  amounting 
to  32Z.  158.  lOd.,  into  Court. 

The  issue  directed    by  the  order  was  tried  on   the   11th  of 
November,  1852,  when  a  verdict  was  found  for  the  claimant. 
(1)  In  re  Benn-DavU  (1885)  55  L.  J.  Q.  B.  217. 
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White  A  summons  was  afterwards  taken  out  on  behalf  of  the  claimant, 

BiNSTBAD.  t^  have  the  money  paid  out  to  him ;  and  an  order  was  made  by 
Cresswell,  J.,  on  the  20th  of  November,  that  the  327.  15«.  lOrf.  so 
paid  into  Court  by  the  sheriffs,  should  be  paid  out  to  Thomas 
Prebble  ;  that  the  sheriflfs  should  pay  him  the  25Z.  deducted  for  the 
quarter's  rent ;  and  that  the  plaintiffs  in  the  cause  should  pay  him 
his  costs  of  and  occasioned  by  the  interpleader  order,  and  of  the 
trial  of  the  feigned  issue. 

Watson,  on  behalf  of  the  sheriffs,  in  Michaelmas  Term  last, 
obtained  a  rule  calling  upon  Thomas  Prebble  to  show  cause  why  so 
much  of  Mr.  Justice  Cbesswell's  order  as  directed  the  sheriffs  to 
pay  him  the  25Z.,  should  not  be  rescinded.  He  referred  to  Foi^ster 
V.  Cookson  (i),  and  submitted,  that,  under  the  statute  8  Ann.  c.  14, 
s.  1,  the  sheriffs  were  bound  to  pay  the  rent  before  the  removal  of 
the  goods. 

Byles,  Serjt.,  now  showed  cause: 

There  is  no  pretence  for  this  rule.  The  goods  do  not  appear  ever 
to  have  been  removed  from  the  premises.  The  question  turns 
[  806  ]  upon  the  8  Ann.  c.  14,  s.  1.  [He  read  the  section.]  The  sheriff 
having  an  execution  against  John  William  Prebble,  seizes  the 
goods  of  Thomas  Prebble :  the  latter  makes  a  claim,  and  the 
sheriff  applies  to  a  Judge  under  the  Interpleader  Act :  an  issue  is 
directed,  and  in  the  result  the  goods  turn  out  to  be  the  claimant's 
goods.  In  the  mean  time,  while  it  is  uncertain  what  will  be  the 
result  of  the  issue,  the  sheriff,  without  any  distress,  pays  the  rent 
out  of  the  proceeds  of  the  goods.  It  now  turns  out  that  he  has 
paid  the  rent  with  another  man's  goods. 

(Jervis,  Ch.  J. :  We  inquired,  when  the  rule  was  moved,  whether 
the  goods  had  been  removed ;  and  we  were  told  that  that  was  to  be 
inferred  from  the  affidavits.  If  the  sheriff  removes  the  goods,  in 
prejudice  of  the  landlord's  claim,  then  he  ought  to  pay  the  rent : 
if  the  goods  are  not  removed,  the  landlord  is  not  injured.) 

The  case  cited  on  moving,  Forster  v.  Cookson,  is  nothing  to  the 
purpose.  The  sheriff  had  no  authority  to  pay  the  rent,  even  if  the 
goods  were  removed.  But  a  bill  of  sale  is  not  equivalent  to  a 
removal.  That  was  distinctly  laid  down  in  Smailman  v.  Pollard  {2)^ 
which  explains  West  v.  Hedges  (8). 

(1)  55  E.  R  294  (1  Q,  B.  419).  (3)  Barnes,  211. 

(2)  6  Man.  &  G.  1001. 
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Watsofif  in  sapport  of  his  rule :  White 

r. 

It  was  the  sheriff's  duty  to  pay  the  rent.  Binstbad. 

[807] 

(Jbryis,  Ch.  J. :  Suppose  the  Interpleader  Act  had  not  passed ; 
and  sappose  the  sheriff,  under  an  execution  against  A.,  enters  A.'s 
house,  and  seizes  goods  which  B.  asserts  to  be  his,  and,  upon  an 
action  brought  against  the  sheriff  by  B.,  it  turns  out  that  the  goods 
are  B.'s  goods ;  is  B.  to  recover  the  value  of  the  goods  mintis  the 
rent  which  the  sheriff  has  thought  fit  to  pay  ?) 

The  sheriff's  act  depriving  the  landlord  of  his  right  to  distrain,  the 
law  applies  the  remedy.  Forster  v.  Cookson  is  in  point :  there,  in 
case  against  the  sheriff,  under  the  statute  8  Ann.  c.  14,  s.  1,  for 
taking  ''  by  virtue  of  a  Ji,  fa.  against  S.,"  goods  which  were  on 
premises  demised  by  the  plaintiff  to  L,  and  for  which  premises  a 
quarter's  rent  was  due,  and  removing  the  goods  after  notice,  without 
paying  the  rent, — the  defendant  pleaded  that  he  did  not  take,  modo 
et  forma.  It  appeared  that  the  goods  taken  were  not  the  property 
of  S. ;  and  the  sheriff  accounted  for  them  to  the  owner :  and  it 
was  held,  that,  on  this  issue,  the  plaintiff  was  nevertheless  entitled 
to  the  verdict. 

(Jbbvis,  Ch.  J. :  That  does  not  touch  this  case  at  all. 

Williams,  J. :  How  can  the  sheriff  be  said  to  sell  under  the 
/!./a.,  where  he  sells  the  claimant's  goods?) 

The  execution  and  the  Judge's  order  combined  gave  him  power  to 
sell.  The  sheriff  has  acted  bond  fide ;  and  the  Court  is  at  liberty 
to  make  such  rule  as  it  may  deem  just  under  the  circumstances. 
The  sale  is  equivalent  to  a  removal :  Cocker  v.  Mmgrove  (l),  Wintle 
V.  Freeman  (2). 

(Williams,  J. :  The  point  decided  in  Cocker  v.  Mmgrove,  was, 
that  the  sheriff  was  not  bound  to  move  until  one  of  the  execution 
creditors  paid  the  rent.) 

The  dicta  there  bear  out  the  proposition  contended  for  here. 

(Jbbvis,  Ch.  J. :  The  Coubt  confirm  Smallman  v.  PoUard.) 
Jbbvis,  Ch.  J. :  L  *^  J 

I  am  of  opinion  that  this  rule  must  be  discharged.     The  sheriffs, 

(1)  72  B.  B.  235  (9  a  B.  234).  (2)  62  R  R  438  (1 1  Ad.  &  El.  639). 

B.B. — VOL.  xcin.  ^^ 
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Wbitb  having  seized  goods,  obtained  an  order  under  the  Interpleader 
BIM8TBAD.  Act,  directing  an  issue  to  be  tried  between  the  claimant  and  the 
execution-creditor.  Until  that  issue  was  determined,  it  was 
uncertain  whether  execution  was  executed  or  not ;  for,  if  it  turned 
out  that  the  sheriffs  had  seized  the  goods  of  a  third  person,  there 
was  no  execution  to  justify  them  in  selling  them,  or  to  entitle  the 
landlord  to  the  rent.  After  the  interpleader  order,  the  landlord 
made  his  claim  for  rent.  It  is  unnecessary  to  say  how  the  matter 
would  have  stood,  if  the  sheriffs  had  obeyed  the  interpleader  order, 
and  brought  all  the  money  into  Court.  They  have  not  done  so, 
but  have  taken  upon  themselves  to  pay  251.  to  the  landlord ;  and 
now  they  complain  of  my  brother  Crbsswell's  order,  which  merely 
seeks  to  place  the  parties  in  the  same  position  as  they  would  have 
been  in  if  the  sheriffs  had  done  their  duty.  It  seems  to  me  that 
the  order  was  perfectly  right.  The  right  of  the  claimant  is  not  at  all 
affected  by  the  Interpleader  Act,  even  if  that  Act  does  interfere 
with  the  rights  of  landlords  under  the  statute  of  Anne,  which 
.  however  I  think  it  does  not.  If  there  had  been  no  interpleader, 
the  case  would  have  been  perfectly  plain.  Where  the  sheriff  seizes 
the  goods  of  A.  under  an  execution  against  B.,  it  may  be  that  the 
sheriff  is  estopped  from  saying,  in  an  action  upon  the  statute,  that 
he  did  not  seize  them  under  the  writ.  But,  if  A.  brings  an  action 
for  the  wrongful  taking  of  bis  goods,  he  is  entitled  to  their  fall 
value ;  and  it  is  not  competent  to  the  sheriff  to  say,  as  to  part  of 
it,  "  I  have  paid  rent,"  and  thus  deprive  the  party  of  the  real  value 
of  his  goods.  The  other  point  also  affords  an  answer  to  the  rule. 
The  goods  not  having  been  removed,  the  statute  does  not  apply  :  it 
only  attaches  where  the  landlord  is  by  tlie  act  of  the  sheriff  deprived 

[  •309  ]  of  the  power  of  distraining  for  the  *rent  due.  Upon  both  grounds, 
therefore,  I  think  the  rule  ought  to  be  discharged. 

Williams,  J. : 

I  am  of  the  same  opinion.  It  is  enough  to  say  that  the  order  of 
my  brother  Erlb  remains  entu*e,  and  that  the  order  of  my  brother 
Grbsswell  does  no  more  than  carry  the  former  order  into  effect. 

Cresswbll,  J.,  and  Talfoubd,  J.,  concurring. 

Rule  dUcharged. 
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TAYLOE  V.  ADDTMAN. 

(13  C.  B.  309—329;  S.  0.  22  L.  J.  C.  P.  94 ;  17  Jur.  461.) 
The  county  courts  have  jurisdictiou  in  actions  of  detinue. 

A  PLAINT  was  levied  between  the  above  parties,  on  the  9th  of 
December,  1852,  in  the  County  Court  of  Yorkshire,  holden  at  Leeds, 
the  particulars  of  the  plaintiff's  demand  in  which,  as  originally 
delivered,  were  as  follows : 

"  Between,  &c.    Detinue. 

"  This  action  was  brought  to  recover  one  petty-cash  book,  one 
receipt-book,  one  collecting-book,  one  account-book,  and  the  several 
other  books,  accounts,  and  documents,  of  the  value  of  50/.,  the 
property  of  the  said  plaintiff,  and  which  you  the  said  defendant 
unlawfully  detain  frovi  him:  And  take  notice  that  you  are  required 
to  produce,  upon  the  trial  of  the  said  action,  all  the  said  books, 
accounts,  and  documents,  and  all  other  books,  letters,  accounts, 
papers,  and  writings  in  your  possession  or  power  relating  to  the 
matters  in  question  in  this  case." 

Upon  the  hearing  of  the  cause,  before  the  Judge  of  the  county 
court  and  a  jury  summoned  at  the  instance  of  the  defendant,  on 
the  22nd  of  December  last,  it  was  contended,  on  the  part  of  the 
defendant,  that,  this  being  an  action  of  ''detinue,"  the  county  court 
had  no  jurisdiction.  Whereupon  the  Judge  amended  the  particulars 
of  demand,  by  striking  out  the  words  in  italics,  and  substituting 
the  following  words, — "  refuse  to  give  up  to  the  plaintiff,  and  have 
converted  to  your  own  use,  whereby  the  plaintiff  has  sustained 
damages  to  the  amount  of  50Z."  And  at  the  close  of  the  case,  the 
jury  having  found  for  the  plaintiff,  an  order  was  made  in  the 
following  form : 

"  In  the  County  Court  of  Yorkshire,  holden  at  Leeds. 

"  Between,  &c. 

**  Upon  hearing  this  cause  at  a  Court  holden  at  the  County  Court- 
house in  Leeds,  in  the  county  of  York,  on  the  22nd  day  of 
December,  1852,  it  is  adjudged,  that  the  plaintiff  do  recover 
against  the  defendant  the  sum  of  50Z.  for  his  debt,  and  71  98,  2d. 
for  costs  of  suit,  amounting  together  to  the  sum  of  57/.  9s.  2d. 
And  it  is  ordered  that  the  defendant  do  pay  the  same  to  the  clerk 
of  the  Court,  at  his  office  at  the  County  Court-house  in  Leeds 
aforesaid,  on  or  before  the  28rd  day  of  December,  1852." 

Ladorsed   upon    this    order  was    the    following    memorandum, 

85—2 


1853, 
Jan.  21. 

[309] 


[310] 
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Tatlob      **  Execntion  to  be  suspended,  on  the  books  being  given  up,  and  the 
ADDTiffAv.    costs  paid,  on  the  28rd  of  December  instant." 

On  the  80thy  an  order  was  made  by  Mabtin,  B.,  that  a  writ  of 

prohibition  shoald  issue,  to  prohibit  the  county  court  from  further 

proceedings  in  the  said  plaint,  and  from  carrying  into  execution  or 

otherwise  giving  effect  to  the  judgment  therein,  on  the  ground  that 

the  county  court  had  no  jurisdiction :  and,  on  the  1st  of  Januaty, 

instant,  a  writ  of  prohibition  issued  accordingly. 

[  311  ]  The  order  was  obtained  ex  parte,  upon  an  affidavit  which  stated, 

amongst  other  things,  that,  at  the  hearing  of  the  plaint,  the  counsel 

for  the  defendant  objected  to  the  jurisdiction  of  the  county  court 

to  try  the  said  action,  the  same  being  an  action  of  detinue ;  that 

the  Judge  of  the  county  court  thereupon  stated  that  he  had  the 

power  to,  and  should,  alter  or  amend  the  summons  and  particulars 

to  any  other  form  of  action  which  he  might  think  proper ;  that  the 

defendant's  counsel  objected  to  the  summons  and  particulars  being 

in  any  manner  altered  or  amended,  as  the  county  court  had  not 

any  jurisdiction  in  the  action  whatever,  and  therefore  could  not 

alter  or  amend ;  that  the  judge,  however,  determined  to,  and  did, 

amend  the  summons  (i)  and  particulars,  as  above  stated ;  that  the 

Judge  then  directed  the  case  to  be  proceeded  with,  and  the  same 

was  proceeded  with,  notwithstanding  the  objection ;  that  the  Jadge, 

in  summing  up  the  case,  directed  the  jury  to  find  for  the  damages, 

without  in  any  manner  finding  the  value  of   the  several  books 

claimed;  that  the  defendant's  counsel  thereupon  objected  to  the 

Judge's  direction  in  that  behalf,  but  the  Judge  notwithstanding  did 

direct,  that,  if  the  jury  found  for  the  plaintiff,  they  were  merely  to 

fix  the  amount  of   damages,  and   not  refer  to  the  books  bein^ 

delivered  up:    that   the   jury   thereupon   consulted,  and,  daring 

such  consultation,  the  Judge  stated  to  them  that  he  (the  Judge) 

had  power  to  stay  execution,  and  that  he  should  order  execution  k> 

be  stayed,  if  the  books  were  given  up;  that  thereupon  the  jury 

returned  a  verdict  for  the  plaintiff,  damages  60/.,  accompanied  with 

a  request,  that,  if  the  books  were  given  up,  the  damages  shoald 

not  be  claimed  ;  that  the  jury  were  not  required  to  find  the  respee- 

[  *312  ]       tive  values  of  the  books  and  ^papers  mentioned  in  the  particulars 

of  demand,  and  did  not  in  fact  find  the  value  of  the  same,  or  of 

any  of  them. 

Kemplay,  for  the  plaintiff,   now   moved    that  the  order  of 

(1)  This  18  a  mistake  :  tho  summons,      claim    the    particulars    whexeof 
which  was  merely,  "  to  answer  to  a      hereto  annexed/'  was  not  altsrad. 
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Martin.  B.,  should  be  rescinded,  and  the  wrili  of  prohibition  Taylob 
issued  in  parsaance  thereof,  quashed,  with  costs.  Detinue  is,  it  addyman. 
is  submitted,  within  the  jurisdiction  of  the  county  courts,  as  estab- 
lished by  the  9  &  10  Vict.  c.  95,  and  extended  by  the  13  &  14  Vict, 
c.  61  (1).  The  old  county  courts  unquestionably  had  jurisdiction  in 
actions  of  detinue,  by  jusHcies^  to  an  unlimited  amount:  Com. 
Dig.  County  (C.  5),  citing  4  Inst.  266,  F.  N.  B.  85  F ;  and,  by  plaint, 
under  408., — Com.  Dig.  County  (G.  8),  citing  2  Inst.  312,  4  Inst. 
266 ;  except  in  detinue  for  charters  relating  to  the  title  to  land.  By 
the  9  &  10  Vict.  c.  95,  s.  8,  the  old  jurisdiction  is  transferred  to  the 
newly  created  Courts.  That  section  enacts  "  that  every  Court  to  be 
holden  under  this  Act,  shall  have  all  the  jurisdiction  and  powers  of  the 
county  court,  for  the  recovery  of  debts  and  demands,  as  altered  by 
this  Act,  throughout  the  whole  district  for  which  it  is  holden,  and 
there  shall  be  a  Judge  for  each  district  to  be  created  under  this  Act, 
and  the  county  court  may  be  holden  simultaneously  in  all  or  any 
of  such  districts ;  and  every  Court  holden  under  this  Act  shall  be  a 
court  of  record." 

(Jabvis,  Ch.  J.:   What  sense  do  you  give  to   the  words  "as 
altered  by  this  Act "  ?) 

As  altered  as  to  the  districts.    The  58th  section,  which  defines  the 

jurisdiction  of  the  Court,  enacts  "  that  all  pleas  of  personal  actions, 

where  the  debt  or  damage  claimed  is  not  more  than  20Z.,  whether 

on  balance  of  account  or  otherwise,  may  be  holden  in  the  county 

court,   without   writ;    and  all  such   actions  brought  in  the  said 

Court,  shall  be  heard  and  determined  in  a  summary  way,  in  a 

Court  constituted  under  this  Act,  and  according  to  the  provisions 

of  this  Act:"  and  then  comes  a  limitation  ^which  in  no  degree      [*3i3] 

affects  this  question, — ''  provided  always  that  the  Court  shall  not 

have  cognisance  of  any  action  of  ejectment,  or  in  which  the  title 

to  any  corporeal  or  incorporeal  hereditaments,  or  to  any  toll,  fair, 

market,  or  franchise,  shall  be  in  question,  or  in  which  the  validity 

of  any  devise,  bequest,  or  limitation  under  any  will  or  settlement, 

may  be  disputed,  or  for  any  malicious  prosecution,  or  for  any 

libel  or  slander,  or  for  criminal  conversation,  or  for  seduction  or 

breach  of  promise  of  marriage."    It  will  be  said  that  the  Judge 

of  the  county  court  has  no  power  to  compel  the  delivery  of  the 

thing  detained.    That,  however,  is  not  an  insuperable  difficulty, 

(I)  Now  8.  56  of  the  County  Courts  Act,  1888,  as  amended  by  s.  3  of  the 
Coujity  Courts  Act,  1903. 
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Tatlob      iDasmuch  as  the  judgment  in  detinue  is  not  necessarily  limited  to 
AoDTiffAN.     tb©  re-delivery  of  the  chattel.     [He  cited  Williains  v.  Archer  m^ 
Jones  V.  Dowle  (2),  Phillips  v.  Jones  (3).] 

[  315  ]  (Maulb,  J. :  Here,  the  goods  are  not  destroyed.    Your  argument 

is,  that  you  are  entitled  to  put  detinue  on  the  same  footing  as  trover, 
because  there  are  certain  exceptional  cases  in  which  the  judgment 
in  detinue  may  be  for  damages  only  ? 

Jebyis,  Gh.  J. :  The  argument  against  you  will  be,  that,  in  order 
to  bring  the  case  within  the  statute,  it  must  be  such  an  action  of 
detinue  as  must  be  for  damages  only. 

Mauls,  J. :  I  do  not  see  why  the  county  court  should  not  have 
jurisdiction  in  detinue,  unless  there  is  some  express  provision  to 
prevent  it.  I  think  the  question  will  turn  upon  the  6th  and  11th 
sections  of  the  18  &  14  Vict.  c.  61. 

Jbbvis,  Gh.  J.:  Bather,  upon  the  1st  section,  as  explained  by 
those  two.  Section  2  also  may  be  useful :  it  provides  'that  the 
extension  Act  and  the  former  Act  shall  be  read  and  construed  as 
one  Act :  if  so,  the  58th  section  of  the  9  &  10  Vict.  c.  95,  may  be 
read  as  if  it  contained  the  word  "  demand,"  as  well  as  *'  debt  or 
damage.") 

The  1st  section  of  the  13  &  14  Vict.  c.  61,  reciting  the  9  &  10  Yict. 
c.  95,  and  12  &  18  Yict.  c.  101,  enacts,  ''  that  the  jurisdiction  of 
the  several  Gourts  holden  or  to  be  holden  under  the  said  Act  of 
9  &  10  Vict.  c.  95,  shall  extend  to  the  recovery  of  any  debt, 
damage,  or  demand,  not  exceeding  the  sum  of  50^.,  and  to  all 
actions  in  respect  thereof  (save  and  except  the  several  actions 
specified  in  the  proviso  in  s.  58,  of  the  same  Act) ;  and  that  the 
several  powers  and  provisions  of  the  said  several  Acts  of  the  lOth 
and  18th  years  of  her  Majesty,  and  all  rules,  orders,  and  regula- 
tions which  have  been  ov  may  be  made  in  pursuance  of  the  said 
Acts,  or  either  of  them,  shall  extend  to  all  debts,  damages,  and 
demands  which  may  be  sued  for  in  the  said  Gourts,  or  any  of  them, 
not  exceeding  the  sum  of  50Z.,  and  to  all  proceedings  and  judg- 
ments for  the  recovery  of  the  same,  or  otherwise  in  relation  thereto 
respectively,  as  fully,  to  all  intents  and  purposes,  as  the  same 
[  *3i6  J      respectively  *are  now  or  may  be  applicable  to  debts,  damages,  and 

(1)  75  B.  B.  738  (6  C.  B.  318).  (3)  12  a  B,  869  (per  Pa&kb,  B., 

(2)  60  E.  B.  652  (9  M.  &  W.  19).  p.  867). 
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demands  within  the  present  jurisdiction  of  the  said  Courts."  The  Tatlob 
6th  section,  which  regulates  the  fees  to  be  taken  by  barristers  and  addtm an. 
attorneys  in  the  county  courts,  speaks  of  "  the  debt,  damage,  or 
demand  claimed  in  any  plaint  in  covenant,  debt,  detinue,  or 
assumpsit :  '*  and  s.  11  classes  *'  detinue "  amongst  those  actions 
of  contract  wherein,  if  the  plaintiff,  suing  in  a  superior  Court, 
recovers  less  than  202.,  he  shall  lose  his  costs. 

(Williams,  J. :  Has  not  the  defendant  a  right  to  have  the  judg- 
ment in  the  alternative,  so  as  to  enable  him  to  exercise  the  option 
to  restore  the  chattel,  where  it  exists  in  specie  ?) 

Phillips  V.  Jones  certainly  shows  that  he  has. 

(Maulb,  J. :  The  power  to  give  damages  for  the  detention,  is 
merely  incident  to  the  judgment.) 

In  Henry  v.  Earl  (1),  there  was  a  plea  to  the  damages :  and,  in 
Cross/leld  v.  Stu:h(;2),  it  was  held,  that,  if,  in  detinue  for  goods, 
all  or  any  are  delivered  up  after  action  brought,  the  plaintiff  cannot 
have  judgment  to  recover  the  goods  so  delivered  to  him,  or  their 
value ;  but  he  may  have  judgment  to  recover  damages  for  their 
detention,  if  he  has  sustained  any  damage ;  and  may  have  judg- 
ment to  recover  the  residue  of  the  goods,  or  their  value,  and 
damages  for  their  detention. 

Assuming  that  the  action  of  detinue  is  not  within  the  jurisdiction 
of  the  county  court,  there  is  no  ground  for  prohibition  here,  the 
judgment  being  in  trover,  in  which  the  Court  clearly  had  jurisdic- 
tion; and  the  Court  will  not  inquire  whether  the  defendant  was 
properly  served  with  a  plaint  in  trover ;  that  being  mere  matter  of 
practice. 

(Maulb,  J. :  Has  the  Judge  of  the  county  court  power  to  amend 
a  proceeding  which  is  not  within  his  jurisdiction  ?) 

His  doing  so  may  be  irregular. 

(Maulb,  J. :  If  he  has  no  jurisdiction,  he  can  neither  amend  nor 
adjourn,  nor  do  anything  else :  it  is  coram  *nonjvdice.)  [  •817  ] 

The  conduct  of  the  defendant  here  amounted  to  consent. 

(Maulb,  J. :  Consent  will  not  give  jurisdiction. 

(1)  8  M.  &  W.  228.  (2)  91  B.  B.  789  (8  Ex.  159). 
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Tatlob  Jeryis,  Gh.  J. :  Assume  that  the  case  is  one  in  which  the  coonty 

Addtmax.     court  has  jurisdiction, — suppose  the  plaint  is  in  debt,  and  the 
Judge  alters  it  to  trespass  ?) 

He  clearly  might  do  so.  [He  cited  Cannon  v.  Johisan  (l),  Walsh  v. 
Ionides{2).] 

[  3i8  ]  (Jervis,  Ch.  J. :  In  that  case,  the  county  court  had  jurisdiction 

over  the  general  subject-matter  of  the  inquiry.  It  turned  out 
that  there  had  been  no  breach  of  contract  committed  within  the 
jurisdiction  of  the  local  Court,  in  the  respect  mentioned  in  the 
particulars.) 

There  was  no  cause  of  action,  until  the  breach  took  place  in 
Ireland. 

B.  Hall  showed  cause  in  the  first  instance : 

The  question  now  presented  for  the  consideration  of  the  CJourl, 
[  ^319  ]  has  never  yet  been  decided  ;  but  in  two  cases,  Wickhani  ♦v.  I^ee  (s) 
and  Hand  v.  Daniels  (4),  grave  doubts  have  been  expressed  whether 
detinue  is  within  the  jurisdiction  of  the  county  courts  established 
under  the  9  &  10  Yict.  c.  95.  It  is  scarcely  contended  that  the 
9  &  10  Yict.  c.  95,  comprehended  detinue :  but  reliance  is  placed 
upon  some  expressions  in  the  6th  and  11th  sections  of  the  18  &  14 
Vict.  c.  61. 

(Maule,  J.:  Is  there  any  debt  or  damage  here  claimed  more 
than  20Z.  ?) 

No  debt  is  claimed  at  all.  The  action  is  brought  to  recover  the 
chattel  or  the  value,  and  damages  for  the  detention.  The  value 
must  be  stated  in  the  particulars.  The  case  of  Phillips  v.  Ji^ne^  (5) 
shows  that  the  value  must  be  found  by  the  jury. 

(Jervis,  Gh.  J. :  Does  that  case  decide  that  the  defendant  has  an 
unqualified  option  to  deliver  up  the  chattel  or  to  pay  the  value 
assessed  ?  or  is  it,  that  he  shall  not  pay  the  sum  assessed  as  the 
value,  if  he  delivers  up  the  chattel  ?) 

The  sheriff,  it  is  submitted,  has  the  right  to  take  the  chattel  if  he 
can  get  it.    Db  Grey,  Ch.  J.,  says  in  Pawly  v.  Holly  (6),  **  The 

(1)  21  L.  J.  Q.  B.  164.  (4)  1  L.  M.  &  P.  421. 

(2)  P.  192  above,  1  El.  &  Bl.  3b3.  (5)  12  Q.  B.  859. 

(3)  76  B.  E.  834  (12  Q.  B.  621).  (6)  2  W.  Bl.  H53, 
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nature  of  this  action  requires  that  the  verdict  and  judgment  be  such  Taylob 
that  a  specific  remedy  may  be  had  for  recovery  of  the  goods  detained,  addtmav. 
or  a  satisffiuition  in  value  for  each  several  parcel  in  case  they  be  not 
delivered.  This  is  as  well  done  by  severing  the  values  in  the 
verdict  as  in  the  declaration,  which  is  of  no  use ;  as,  in  case  of  a 
judgment  upon  verdict,  the  jury  must  assess  the  damages,  according 
to  their  evidence,  and,  in  case  of  judgment  by  default,  a  writ  of 
inquiry  must  be  awarded,  for  the  same  purpose."  And  in  Anderson 
V.  Pawman  (1)  it  was  held  that  it  is  the  duty  of  the  plaintiff  in 
detinue  to  prove  the  value  of  the  several  articles  he  sues  for. 

(CsBSSWEiiL,  J. :  If  the  defendant  has  the  option,  the  sheriff 
cannot  take  the  chattel,  unless  the  defendant  refuses  the  other 
alternative. 

Jbbvis,  Ch.  J.:  The  case  in  Eeilway,  64  b,  shows  that  the 
defendant  has  that  option.) 

By  putting  a  small  value  on  the  chattel,  a  plaintiff  might,  if  detinue 
be  held  to  *be  maintainable  there,  bring  such  an  action  in  the       [  ^^^  ] 
county  court,  and  thereby  establish  his  title  to  a  thing  of  any  value 
however  large. 

(Jbbvis,  Ch.  J. :  Would  not  the  jurisdiction  stop  if  it  appeared 
upon  the  hearing  that  the  value  of  the  article  in  dispute  exceeded 
5CN.,  just  as  in  the  case  of  a  title  to  land  appearing  at  the  trial  ?) 

There  are  many  sections  in  the  9  &  10  Vict.  c.  95,  which  are  quite 
irreconcileable  with  the  maintenance  of  detinue  in  the  county  court 
Thas,  the  68rd  section,  which  enables  a  plaintiff  suing  for  an 
amount  exceeding  the  sum  limited  by  the  Act  to  abandon  the  excess 
for  the  purpose  of  bringing  the  case  within  the  jurisdiction,  clearly 
would  not  apply  to  detinue. 

(Jebvis,  Gh.  J. :  It  may  be  that  that  section  applies  only  to  cases 
where  there  may  be  an  abandonment  of  part  of  the  demand. 

Maulb,  J. :  In  detinue  for  three  or  more  articles,  might  not  the 
plaintiff  abandon  all  above  60Z.  worth  ?) 

It  IB  submitted  he  cannot.  The  1st,  3rd,  and  58th  sections  of  the 
9  &  10  Vict.  c.  95,  clearly  do  not  contemplate  detinue :  and  the 
effect    of  the  18  &  14  Vict.  c.  61,  merely  was  to  increase  the 

(1)  7  Car.  &  P.  193. 


564  1858.    C.  P.     18  C.  B.  820—322.  [b.r. 

Tatlob      amount  to  which  the  jurisdiction  of  the  county  courts  was  to 
Addtmak.     extend. 

(Maulb,  J. :  The  former  Act  gave  jurisdiction  in  respect  of  certain 
debts  or  demands  not  exceeding  201. ;  the  later  one,  in  respect  of 
any  debt,  damage,  or  demand,  not  exceeding  50L) 

The  expressions  found  in  the  6th  and  11th  sections  of  the  18  &  14 
Vict.  c.  61,  cannot  amount  to  an  express  extension  of  the  jurisdiction 
to  a  form  of  action  not  otherwise  contemplated.  Many  reasons 
might  be  suggested  why  detinue  should  not  be  within  the  inferior 
jurisdiction :  for  instance,  the  chattel,  though  of  less  value  than  5(M. 
to  the  plaintiff,  might  be  worth  1,000Z.  to  the  defendant. 

(WiLTJAMS,  J.  :  To  determine  the  question  of  jurisdiction,  must 
you  not  look  at  the  value  to  the  plaintiff? 

Jbbvis,  Gh.  J. :  The  real  test  is,  the  actual  value,  which  must  be 
determined  by  the  Judge,  or  the  jury,  if  there  be  one.) 

[  *82i  ]  The  91st  section  of  the  9  &  10  Vict  c.  95,  which  defines  the  ^amount 
of  fees  to  be  allowed  for  professional  assistance,  and  the  92nd 
section,  which  enables  the  Judge  to  make  orders  for  payment  by 
instalments,  speak  of  debt  or  damages  only;  and  the  94th  section, 
upon  which  all  executions  are  based,  deals  only  with  orders  for 
payment  of  money.  So,  the  97th,  98th,  and  101st  sections  apply 
only  to  the  remedies  for  the  recovery  of  debts,  damages,  or  costs. 
Throughout  the  Act,  there  is  no  machinery  provided  for  enforcing 
a  judgment  in  detinue.  The  18  &  14  Vict.  c.  61,  leaves  the  matter 
as  it  was  before,  except  for  the  expressions  relied  on  in  sections  6 
and  11.  As  to  the  former,  the  probability  is,  that  the  word 
**  detinue  "  got  in  by  accident :  or  it  may  be  that  the  county  court 
may  have  jurisdiction  to  try  an  action  6t  detinue,  by  agreement  of 
the  parties,  under  s.  17. 

(Jervis,  Gh.  J. :  In  that  case,  what  would  the  judgment  be  ?) 

As  the  parties  might  by  their  agreement  provide. 

(Jbrvis,  Gh.  J. :  The  17th  section  applies  to  the  cases  of  debts, 
[  *H22  ]      ^damages,  and  demands  exceeding  the  limited  amounts,  or  to  actions 
which  are  excluded  by  the  proviso  in  the  58th  section  of  the  9  &  10 
Vict.  c.  96.) 
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Then,  what   jurisdiction    had  the  Judge,  assuming  that  he  had       Taylor 
jurisdiction  in  detinue,  to  alter  the  form  of  action  to  trover  ?  Addtm ak. 

(Williams,  J. :  I  do  not  think  the  Judge  by  the  amendment  made 
the  action  one  in  trover.) 

The  judgment  is,  **  that  the  plaintiff  do  recover  against  the  defen- 
dant the  sum  of  50Z.  for  his  debt,  and  7/.  da.  2d.  for  costs  of  suit." 

Kemplay,  in  reply,  was  not  heard. 

Jebvis,  Gh.  J. : 

I  am  of  opinion  that  this  rule  to  set  aside  my  brother  Martin's 
order,  and  to  quash  the  writ  of  prohibition  issued  in  pursuance 
thereof,  must  be  made  absolute.  There  is  no  question,  that,  by 
operation  of  the  2nd  section  of  the  18  &  14  Vict.  c.  61,  that  Act  and 
the  previous  County  Court  Acts  of  9  &  10  Vict.  c.  95,  and  12  &  18 
Vict.  c.  101|  are  to  be  read  together,  and  that  therefore  it  would 
not  be  right  now  to  construe  the  earliest  of  those  Acts  by  itself. 
It  is  not  impossible  that  Mr.  Hall  may  be  correct  in  saying  that  the 
word  ''  demands  "  in  the  1st  section  of  the  18  &  14  Vict.  c.  61,  was 
not  intended  to  carry  the  jurisdiction  of  the  county  court  farther, 
because  the  preamble  supposes  the  9  &  10  Vict.  c.  95,  to  have  used 
the  words  "  debts,  damages,  and  demands."  Assuming  that  to  be 
so,  we  must  read  the  6th  and  11th  sections  of  the  13  &  14  Vict. 
c.  61,  as  part  of  the  9  &  10  Vict.  c.  95.  The  11th  section  is  that 
which  bears  strongest  upon  this  matter :  it  says,  in  effect,  that,  if 
in  any  action  of  detinue  commenced  after  the  passing  of  that  Act 
in  a  superior  Court,  the  plaintiff  shall  recover  a  sum  not  exceeding 
20Z.,  he  shall  have  judgment  to  recover  such  sum  only,  and  no 
costs ;  the  consequence  of  which  would  be, — supposing  *detinue  not  [  *323  j 
to  be  maintainable  in  the  county  court, — that,  in  all  cases  where 
the  subject-matter  does  not  exceed  the  value  of  20!.,  no  action  at 
all  could  be  brought,  except  at  the  peril  of  losing  the  costs.  It  is 
not  right  to  say,  as  Mr.  Hall  suggests,  that  the  bringing  such  an 
action  is  an  abuse  of  the  jurisdiction ;  for,  detinue  is  commonly 
broaght  to  recover  a  specific  chattel,  and  not  damages  merely.  The 
same  argument,  at  all  events,  could  not  be  applied  to  the  6th 
section ;  and  I  have  reason  to  know  that  the  specific  words  in  those 
two  sections  were  introduced  with  a  view  to  make  the  matter  more 
clear.  The  long  discussion  of  this  and  other  cases  where  nice  and 
difficult  questions  are  raised  upon  the  construction  of  words,  rather 
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Tatlob      than  upon  principles  of  law,  seems  to  afford  a  strong  argament 
ADoniAK.     against  codification.    When  the  two  statutes  are  read  together,  I 
think  they  clearly  show  that  detinue  was  contemplated  as  being 
within  the  jurisdiction.    The  9  &  10  Vict.  c.  95,  has  two  sections, 
the  8rd  and  the  58th,  which  define  the  demands  that  are  to  be 
enforced  in  the  county  court.    The  8rd  section  enacts  ''  that  every 
Court  to  be  holden  under  this  Act  shall  have  all  the  jurisdiction  and 
powers  of  the  county  court  for  the  recovery  of  debts  and  demands, 
as  altered  by  this  Act,  throughout  the  whole  district  for  which  it  is 
holden."    Now,  the  old  county  court  had  general  jurisdiction  in  all 
personal  actions,  including  detinue,  to  the  extent  of  40«.,  by  plaint, 
and  by  justicies  to  any  amount.     Then,  the  58th  section  enacts 
''  that  all  pleas  of  personal  actions  where  the  debt  or  damage 
claimed  is  not  more  than  20Z.  (now  extended  to  SOL),  whether  on 
balance  of  account  or  otherwise,  may  be  holden  in  the  county  court, 
without  writ.'*    It  appears  to  me  to  be  plain  that  the  Act  intended 
to  include  detinue  in  ''  all  pleas  of  personal  actions,"  where  the.debt 
or  damage  does  not  exceed  the  amount  limited.    The  answer  to  the 
[  *324  ]      argument,  that,  by  putting  a  value  below  *50l.,  a  plaintiff  might 
recover    in  detinue  a  chattel  worth  1002.  or  1,000Z.,  is,  that  the 
moment  it  appears  that  the  value  exceeds  50Z.,  the  jurisdiction  of 
the  county  court  is  at  an  end.    It  is  not  the  capricious  value  put 
upon  the  thing  by  either  party,  but  the  decision  of  the  Judge  or  the 
jury,  that  ascertains  whether  the  case  is  within  the  jurisdiction  or 
not.    Other  sections  of  the  9  &  10  Yict.  c.  95,  were  referred  to  as 
being  ii^consistent  with  this  view.    It  is  said  that  the  provision  in 
s.  68,  as  to  the  abandonment  of  the  excess  so  as  to  bring  the  demand 
within  the  prescribed  limit,  and  the  provision  in  s.  82,  for  the  pay- 
ment of  money  into  Court,  are  inapplicable  to  actions  of  detinue : 
we  must,  therefore,  either  hold  the  action  of  detinue  not  to  be 
within  the  contemplation  of  the  Act,  or  say  that  those  two  sections 
are  applicable  only  to  cases  to  which  they  a>re  capable  of  being 
applied.     Then,  it  is  said  that  the  90th  and  91st  sections,  which 
make  the  amount  of  ''  debt  or  damage  "  claimed  the  criterion  of  the 
defendant's  right  to  remove  the  plaint  into  a  superior  Cuart,  or  of 
the  sum  to  be  allowed  for  costs  in  the  county  court,  clearly  ahow 
that  detinue  is  not  comprehended.    But,  if  I  am  right  in  the  eon* 
struction  I  put  upon  the  58th  section,  the  same  construction  muat 
be  put  upon  those  words  in  the  90th  and  91st  sections.    So,  as  to 
the  92nd  section,  which  provides  for  the  payment  of  any  debt  or 
damages  or  costs  by  instalments.    There  is  one  section,  the  94th» 
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which  is  not  susceptible  of  explanation  in  that  way.     It  enacts,      Tatlob 

"  that,  whenever  the  Jadge  shall  have  made  an  order  for  the  pay-     add»ak. 

ment  of  money,  the  amoont  shall  be  recoverable,  in  case  of  default 

or  failure  of  payment  thereof  forthwith,  or  at  the  time  or  times  and 

in  the  manner  thereby  directed,  by  execution  against  the  goods  and 

chattels  of  the  party  against  whom  such  order  shall  be  made." 

That,  it  will  be  observed,  is  applicable  only  where  the  order  is  for 

the  payment  of  money,  and  therefore,  *it  is  said,  there  is  no  express      [  ^^^^  ] 

provision  for  execution  in  detinue.    But  that  is  not  so  ;  for,  if  the 

8rd  section  of  the  9  &  10  Vict.  c.  96,  confers  upon  the  new  Courts 

all  the  jurisdiction  and  powers  of  the  old  county  court  for  the 

recovery  of  debts  and  demands,  it  follows  that  the  judgment  in 

detinue,  if  for  the  goods,  must  be  enforced  as  it  would  have  been 

under  the  old  system.     That  will  give  a  reasonable  construction  to 

all  the  sections. 

As  to  the  second  point, — ^whether,  under  the  circumstances,  the 
Judge  of  the  county  court  had  power  to  amend  the  particulars, 
the  answer  is  this, — ^If  he  had  no  authority  to  amend,  it  remains 
as  before. 

MAUiiB,  J. : 

I  entirely  concur  in  what  has  fallen   from  the  Lord  Chief 
Justice.     The  6th  and  11th  sections  of  the  13  &  14  Vict.  c.  61,  are 
a  legislative  exposition  showing  that  that  Act  and  the  two  which 
preceded  it  are  to  be  read  together,  and  that,  if  there  are  words 
which  will  comprehend  detinue,  then  that  form  of  action  is  to  be 
comprehended.     That  there  are  words  which  may  comprehend 
detinue,  is,  I  think,  clear  enough  ;  for,  the  68th  section  of  the  9  &  10 
Yict.  c.  96,  enacts  "  that  all  pleas  of  personal  actions,  where  the 
debt  or  damage  claimed  is  not  more  than  202.,  whether  on  balance 
of  account  or  otherwise,  may  be  holden  in  the  county  court,  with- 
out •writ ;  and  all  such  actions  brought  in  the  said  Court  shall  be      f  *^^  ] 
heard  and  determined  in  a  summary  way  in  a  Court  constituted 
under  this  Act,  and  according  to  the  provisions  of  this  Act."     The 
13  &  14  Yict.  c.  61,  increases  the  jurisdiction,  as  to  amount,  to  60Z. 
Now,  this  action  of  detinue  is  a  "  personal  action,"  and  no  debt  or 
damages  at  all  are  claimed ;  therefore,  it  is  not  an  action  in  which 
the  debt  or  damages  claimed  exceeds  60Z.    If  we  are  to  look  with 
extreme  rigour  at  the  words  of  the  Act,  a  doctrine  which  I  for  one 
repadiate,  and  not  to  construe  them  according  to  the  object  and 
intention   of  the  Legislature,  we  might  be  constrained   to  hold 
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Tatloe      detinue  not  to  be  within  the  jurisdiction  of  the  county  court.    Bat, 
Addtmak.    abandoning  that  strict  verbal  construction,  the  county  court  clearly 
was  intended  to  have  jurisdiction  in  that  form  of  action,  as  well  as 
in  all  other  personal  actions.    Of  that,  I  think  there  can  be  no 
doubt.    The  82nd,  90th,  and  91st  sections  of  the  9  &  10  Vict.  c.  95, 
perhaps  may  present  instances  where  the  machinery  of  the  Act  is 
not  applicable  to  detinue ;  but  then  the  18  &  14  Vict.  c.  61,  which 
by  way  of  declaration  imports  detinue  into  the  first  Act,  modifies 
and  makes  them  applicable  thereto.    As  to  the  82nd  section,  I  do 
not  know  why  a  defendant  in  an  action  of  detinue  should  not  be 
permitted  to  pay  into  Court  a  sum  of  money  which  he  says  is  a  full 
compensation,  and  succeed  in  the  event  of  its  being  found  at  the 
trial  that  the  thing  sought  to  be  recovered  is  not  worth  more  than 
the  sum  so  paid  in.    The  same  sort  of  reasoning  may  be  applied  to 
the  90th  and  91st  sections.    As  to  the  94th  section,  which  relates 
to  executions,  that  does  not  apply  to  a  case  where  the  order  would 
be  that  the  specific  chattel  shall  be  delivered  up,  or,  if  that  cannot 
be  done,  the  value  in  damages.    I  therefore  think,  either  looking 
at  the  precise  words  of  the  58th  section  of  the  9  &  10  Vict,  c  95, 
[  •s^r  ]      or  at  that  Act  and  the  18  &  14  Vict.  c.  61,  together,  *and  expounding 
the  former  Act  by  the  light  afforded  by  the  6th  and  11th  sections 
of  the  later  one,  the  plain  and  obvious  intention  of  the  Legislature 
was  that  the  county  court  should  have  jurisdiction  in  detinue.     I 
was  much  struck  by  one  argument  urged  by  Mr.  HaU,      Detinue 
is  often  brought  where  the  chattel  sought  to  be  recovered  is  of 
great  value  to  the  plaintiff,  and  of  no  value  whatever  to  any  body 
else.    The  chattels  in  the  present  case  are  of  that  description.     Or 
it  may  be  that  the  chattel  is  of  great  value  to  the  defendant :  and, 
if  the  plaintiff  chooses  to  say  that  the  chattel  is  worth  501.  only, 
and  obtains  judgment,  he  is  entitled  to  have  the  very  chattel  for 
which  the  action  is  brought,  although  the  defendant  may  be  so 
related  to  it  that  it  may  be  worth  1,000^.  to  him ;  and  thus  the 
county  court  Judge  would  have  decided  a  matter  in  which  the 
defendant's  interest  exceeds  the  value  of  50Z.    But  I  think  that 
argument  is  well  answered  by  considering  that  if,  in  the  course  of 
the  trial,  the  goods,  if  the  defendant's,  are  of  greater  valae  than 
502.,  the  jurisdiction  of  the  county  court  would  cease, — ^just  as  if, 
in  the  course  of  a  cause,  it  turned  out  that  the  title  to  land  came 
in  issue.    That  seems  to  me  to  answer  the  difficulty.    Upon  the 
whole,  for  the  reasons  so  clearly  and  fully  expressed  by  the  Iiobd 
Chief  Justice,  I  think  this  rule  must  be  made  absolute. 
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Cbesswsll,  J. :  Tayi^b 

V, 

I  am  of  the  same  opinion.  The  3rd  section  of  the  9  <t  10  Vict.  Addi man, 
c.  95,  confers  upon  the  newly-constitated  Courts  all  the  jurisdiction 
and  powers  of  the  old  county  court  for  the  recovery  of  debts  and 
demands,  as  altered  by  that  Act.  Then,  supposing  the  58th  section 
not  to  embrace  the  action  of  detinue,  the  consequence  irould  be, 
that  the  jurisdiction  of  the  new  county  courts  in  that  form  of  action 
would  be  limited  to  a  sum  below  40s.  That,  however,  is  now  of  no 
importance,  the  last  Act  having  increased  the  jurisdiction  to  502. 
^As  to  how  the  excess  of  jurisdiction  is  to  be  taken  advantage  of,  if  [  *328  ] 
it  appears  in  the  course  of  the  cause,  the  answer  is,  just  as  in  a 
case  where  the  title  to  land,  or  to  any  toll,  fair,  or  market,  comes 
in  question, — so  soon  as  that  appears,  the  jurisdiction  of  the  county 
court  is  ousted.  As  to  the  other  clauses  which  have  been  relied  on, 
I  think  they  are  fully  disposed  of  by  the  observations  of  the  Lord 
Chibf  Justice  and  my  brother  Maulb. 

Williams,  J. : 

I  am  entirely  of  the  same  opinion.  Notwithstanding  the  very 
ingenious  argument  of  Mr.  Hally  I  think  it  is  impossible  to  deny 
that  detinue  was  intended  by  the  Legislature  to  be  within  the 
jurisdiction  of  the  county  court.  We  must,  therefore,  look  at  the 
language  of  the  9  &  10  Vict.  c.  95,  and  see  if  by  a  liberal  con- 
struction we  can  hold  detinue  to  be  included,  as  the  13  &  14  Vict, 
c.  61,  itself  assumes.  It  appears  to  me  that  the  words  are 
sufficient  to  show  that  the  jurisdiction  does  exist.  We  have  been 
much  pressed  with  the  argument  as  to  the  deficiency  of  machinery 
provided  for  carrying  the  judgment  in  an  action  of  detinue  into 
effect.  But  I  think  we  are  bound  rather  to  hold  that  to  be  an 
oversight  on  the  part  of  the  framers  of  the  Act,  than  to  assume 
that  there  is  an  entire  absence  of  jurisdiction.  As  to  the  amount, 
if  the  objection  had  been  made  at  the  trial,  that  might  have  given 
rise  to  a  question  which  does  not  arise  now.  As  to  whether  the 
Judge  had  power  to  amend  as  he  did,  the  reasons  which  have  been 
urged  to  show  the  absence  of  such  power,  grave  as  I  think  they  are, 
afford  no  ground  for  a  prohibition.    The  rule  must  be  made  absolute. 

Kemplay,  for  the  plaintiff,  asked  for  the  costs  of  the  application. 

Hall,  contrd  : 

Costs  are  never  given  at  chambers  in  *such  cases  :  nor  are  they       [  *s2i)  j 
given  in  any  case  where  cause  is  shown  in  the  first  instance. 
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Tatlob  (Williams,  J. :  That  is,  where  the  motion  is  unsuocessfal.) 

ADDTMAH. 

J BBvis,  Gh.  J. : 

Where  a  party  obtains  a  prohibition,  and  it  is  doubtful  whether 
it  is  a  fit  case  for  prohibition,  the  other  side  must  come  to  set  it 
aside ;  and,  if  the  application  is  successfal,  I  think  he  should  have 
costs. 

Mauls,  J. : 

The  objections  to  the  jurisdiction  are  entirely  formal  and 
technical.  The  plaintiff  should,  I  think,  have  the  costs  of  the 
motion. 

The  rest  of  the  Court  concurring, 

Rule  absclxUe^  witii  co$U. 

}^^'  DOE  D.   WILTON   V.  BECK. 

Jan.  II. 
(13  C.  B.  329-333 ;  S.  0.  22  L.  J.  C.  P.  6 ;  16  Jur.  1142.) 

[Practioe — Amendment  of  declaration.] 


iffs.  HAERIS  V.  THOMPSON. 

[  333  ]  (13  0.  B.  333—352.) 

The  plaintiff,  the  secretary  of  a  Ck>mpany  called  the  Brewers*  Insurance 
Company,  being  charged  with  misconduct,  was  called  upon  to  attend  a 
board  of  directors  for  the  purpose  of  explanation,  but  declined  to  do  so, 
whereupon  the  directors,  after  hearing  the  nature  of  the  charges,  paased  a 
resolution  declaring  him  to  have  been  guilty  of  gross  misconduct,  and  dis- 
missing him  from  their  service.  The  defendant,  who  was  a  director  of  thait 
Company,  and  also  of  another  Company  called  the  London  Necropolis  Coia- 
pany,  communicated  the  fact  of  the  plaintiff's  dismissal  from  the  service  of 
the  former  Company,  "  for  gross  misconduct,'*  at  a  board  meeting  of  the 
latter  Company,  and  proposed  a  resolution  to  dismiss  him  from  bis  em^oy- 
ment  as  their  auditor,  and,  in  answer  to  an  inquiry  from  the  chairman,  said 
that  the  misconduct  consisted  in  **  obtaining  money  from  the  solidtorv  of 
the  Company  under  false  pretences,  and  paying  a  debt  of  his  own  with  it;  ** 
and,  upon  the  plaintiff's  appearing  on  a  subsequent  day  with  his  attorney 
before  the  board,  to  meet  the  charges  against  him,  the  defendant  refused  to 
go  into  them. 

In  an  action  of  slander :  Held,  that  the  communication  was  privileged* 
and  that  the  defendant's  refusal  to  go  into  the  charges  in  the  presence  of 
the  plaintiff  and  his  attorney,  was  no  evidence  of  malice  that  could  properly 
be  submitted  to  the  jury ;  for  that,  such  refusal  being  consistent  with  homa 
fides,  bona  fides  was  to  be  presumed  until  the  contrary  was  proved. 

Slander.     The  declaration,  after  the  usual  inducement  that  the 
plaintiff  was  a  person  of  good  fame  and  credit,  &c.y  stinted,  tbal» 
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before  the  time  of  the  committing  of  the  grievances  by  the  defen-  Harbib 
dant  as  thereinafter  mentioned,  the  plaintiff  had  been  the  secretary  TnoypsoN. 
of  a  certain  *Company  called  the  Brewers',  Distillers',  Licensed  '  [  •»h4  ] 
Yictnallers',  and  General  Life  and  Fire  Assurance,  and  Loan  and 
Endowment  Company,  but  of  which  said  Company  the  plaintiff 
had  ceased  to  be  the  secretary  at  the  time  of  the  committing  of 
the  grievances  by  the  defendant  thereinafter  mentioned:  that, 
before  and  at  the  time  of  the  committing  of  the  grievances  by 
the  defendant  as  thereinafter  mentioned,  Messrs.  H.,  B.,  and  L., 
who  then  were  solicitors  and  co-partners,  had  been  and  were  the 
solicitors  of  the  said  last-mentioned  Company  :  that,  before  and  at 
the  time  of  the  committing  of  the  grievances  by  the  defendant  as 
thereinafter  mentioned,  the  plaintiff  was  one  of  the  auditors, 
and  the  defendant  was  one  of  the  directors,  and  one  W.  J.  Youles 
was  another  of  the  directors,  and  one  B.  Churchill  was  the  secre- 
tary, of  a  certain  other  Company  called  the  London  Necropolis 
and  National  Mausoleum  Company :  that,  just  before  the  committing 
of  the  grievances  by  the  defendant  thereinafter  mentioned,  and 
after  the  plaintiff  had  ceased  to  be  the  secretary  of  the  said  Com- 
pany called  the  Brewers',  Distillers',  Licensed  Victuallers',  and 
General  Life  and  Fire  Assurance,  and  Loan  and  Endowment 
Company,  as  aforesaid,  to  wit,  on  the  28rd  of  February,  1862,  a 
certain  board  meeting  of  the  directors  of  the  London  Necropolis 
Company  was  held,  at  which  the  defendant  and  the  said  B. 
Churchill  and  divers  other  persons  were  present,  and  at  which 
said  meeting  the  said  W.  J.  Youles,  who  was  also  present,  acted  as 
the  chairman  thereof ;  and  the  defendant,  at  such  meeting,  moved 
a  resolution  that  the  plaintiff,  having  been  dismissed  from  the  office 
of  secretary  to  the  said  Brewers',  Distillers',  Licensed  Victuallers', 
and  General  Life  and  Fire  Assurance,  and  Loan  and  Endowment 
Company,  for  gross  misconduct,  he  was  no  longer  fit  so  to  be  an 
auditor  of  the  said  London  Necropolis  and  National  Mausoleum 
C!ompany :  Breach,  that  the  defendant,  well  knowing  the  premises, 
but  greatly  envying  the  happy  *state  and  condition  of  the  plaintiff,  [  *3^^  3 
and  contriving  and  wickedly  and  maliciously  intending  to  injure 
him  in  his  aforesaid  good  name,  fame,  and  credit,  and  to  cause 
fa.im  to  be  dismissed  from  his  said  office  of  auditor,  and  to  bring 
Iiim  into  public  scandal,  &c.,  and  to  cause  it  to  be  suspected  and 
believed  by  those  neighbours  and  subjects  that  the  plaintiff  had 
been  and  was  guilty  of  obtaining  money  under  false  pretences  from 
tbe  said  Messrs-  H.,  B.,  and  L.,  and  to  subject  the  plaintiff  to  the 
B-B, — ^VOL.  xoin.  86 
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llABRiB  pains  and  penalties  of  ibis  kingdom  made  and  provided  agaiust, 
Thompsok.  &nd  inflicted  on,  persons  guilty  thereof,  theretofore,  to  wit,  on  the 
said  23rd  of  Febraary,  1852,  in  a  certain  discourse  which  the 
defendant  then  had  at  the  said  board  meeting  of  the  directors  of 
the  said  London  Necropolis  and  National  Mausoleum  C!ompany,  in 
the  presence  and  hearing  of  the  said  W.  J.  Youles,  and  B.  Churchill, 
in  answer  to  a  certain  question,  then  and  immediately  after  the 
defendant  had  moved  the  resolution  thereinbefore  mentioned,  put 
to  the  defendant  by  the  said  W.  J.  Youles,  why  he  the  defendant 
proposed  such  a  resolution,  and  why  the  said  directors  of  the  said 
London  Necropolis  and  National  Mausoleum  Company  should  dis- 
miss the  plaintiff,  falsely  and  maliciously  spoke  and  published  of 
and  concerning  the  plaintiff,  the  false,  scandalous,  malicious,  and 
defamatory  words  following,  that  is  to  say,  Mr.  Harris  (thereby 
then  meaning  the  plaintiff)  has  been  dismissed  from  the  Brewers' 
Company  (thereby  then  meaning  that  the  plaintiff  had  been  dis- 
missed from  his  said  office  of  secretary  to  the  said  Brewers',  Dis- 
tillers', Licensed  Victuallers',  and  General  Life  and  Fire  Assurance, 
and  Loan  and  Endowment  Company)  for  gross  misconduct.  He 
(thereby  then  meaning  the  plaintiff)  has  obtained  from  the  solicitors 
(thereby  then  meaning  the  solicitors  of  the  said  Brewers',  Distillers', 
Licensed  Victuallers',  and  General  Life  and  Fire  Assurance,  and 

[  *336  ]  *Loan  and  Endowment  Company,  viz.  the  said  Messrs.  H.,  B.,  and 
L.,  who  were  the  solicitors  of  tbe  said  last-mentioned  Company  as 
aforesaid)  money  under  false  pretences,  and  taken  up  a  bill  of  his 
own)  thereby  then  meaning  his,  the  plaintiff's,  own)  with  it ;  with 
this  that  the  plaintiff  will  verify,  that  the  defendant  thereby  then 
meant  to  insinuate  and  have  it  understood  by  the  said  W.  J.  Youles 
and  B.  Churchill,  and  so  the  said  W.  J.  Youles  and  B.  Churchill 
then  understood,  that  the  plaintiff  had  been  guilty  of  obtaining 
money  under  false  pretences  from  the  said  Messrs.  H.,  B.,  and  L., 
with  intent  to  cheat  and  defraud  them  of  the  same,  and  so  the 
said  B.  J.  Youles  and  B.  Churchill  understood  the  said  words :  By 
nieans  of  the  committing  of  which  said  several  grievances  by  the 
defendant  as  aforesaid,  the  plaintiff  had  been  and  was  greatly 
injured  in  his  good  name,  &c.,  and  also  by  means  of  the  pre- 
mises the  plaintiff  had  sustained  and  incurred,  and  become  liable 
to  pay,  divers  costs  and  expenses,  amounting,  to  wit,  to  the  sum  of 
50Z.,  in  and  about  the  proving  to  the  satisfaction  of  the  directors 
of  the  said  London  Necropolis  and  National  Mausoleum  Company, 
who  bad  called  upon  the  plaintiff,  as  such  auditor  as  aforesaid,  for 
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his  answer  to  the  said  charge  of  obtaining  money  under   false       Harbis    • 
pretences,  so  alleged  against  him  by  the  defendant  as  aforesaid,    thohpsok. 
that  he  the  plaintiff  was  not  guilty  thereof ;   and  also  by  means  of 
the  premises  the  plaintiff  had  been  and  was  otherwise  greatly 
injured,  <&c. 
The  defendant  pleaded  Not  guilty. 

The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  at  West- 
minster after  the  last  Term.  It  appeared  that  the  plaintiff  had 
been  the  secretary  of  the  Brewers'  Insurance  Company,  and  also 
auditor  to  the  London  Necropolis  Company ;  that,  certain  charges 
having  been  made  against  him  to  the  directors  of  the  Brewers' 
Insoraiice  Company,  the  plaintiff  was,  by  a  resolution  of  *the  9th  [  *3d7  ] 
of  February,  1852,  requested  to  attend  the  board  of  directors  on 
the  12th,  to  explain  the  transactions ;  and  that,  on  the  latter  day, 
the  plaintiff  not  appearing,  the  following  minute  was  entered  in  the 
Company's  book : 

**  At  a  special  meeting  of  the  directors  of  the  Brewers',  Dis- 
tillers', Licensed  Victuallers',  and  General  Fire  and  Life  Assurance, 
and  Loan  Endowment  Company,  held  at  their  offices.  No.  18,  New 
Bridge  Street,  Blackfriars,  on  the  12th  of  February,  1852, — 
present,  &c.,  <&c., 
'*  Copies  of  the  two  letters  convening  the  meeting  were  read. 
"Copies  of  the  resolutions  of  the  9th  instant  having  been 
forwarded  to  the  secretary,  who  did  not  attend  the  meeting,  the 
directors  proceeded  to  consider  the  charges  alleged  against  Mr. 
Harris. 

'*  The  first  was,  that  of  having  applied  to  Messrs.  Burnett  and 
Lang  for  3Z.  on  the  6th  of  January  last,  'for  office  purposes.'  Mr. 
Clarke  (the  chairman)  stated  that  he  had  been  at  the  office  the 
whole  of  that  day,  that  the  petty  cash-box  was  at  the  time  under 
Mr.  Harris's  control,  and  that,  if  money  had  been  required,  it  might 
have  been  had  of  him  (Mr.  Clarke).  Messrs.  Burnett  and  Lang's 
cheque  was  proved  to  have  been  used  to  pay  a  private  bill.  The 
charge,  therefore,  against  Mr.  Harris  is,  that  of  misapplying  the 
money  of  the  Company  in  this  instance. 

**  The  next  charge  was,  that  of  telling  a  falsehood  on  the  morn- 
ing of  the  ordinary  general  meeting.  Mr.  Clarke  (the  manager) 
having  required  of  Mr.  Harris  a  sight  of  the  balance-sheet  and 
auditors'  report,  he  replied  that  the  auditors  had  been  occupied 
with  the  accounts  very  late  on  the  preceding,  evening,  that  they 
had  taken  the  balance-sheet  and  report  away  with  them,  and  that 
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Harris  be  expected  them  to  arrive  with  the  papers  very  *shortly.  Mr. 
T;ioMP80K.  Lang  stated  that  the  examination  of  the  books  was  concluded  on 
[  ^938  ]  ibe  evening  preceding  the  meeting ;  that  the  auditors,  after  having 
erased  a  portion  of  their  report,  the  same  was  read  to  Mr.  Harris  in 
the  presence  of  Mr.  Adron  and  his  clerk ;  the  auditors  then  attached 
their  signatures  to  the  report,  and  placed  the  papers  in  the  hands 
of  Mr.  Harris  before  they  left. 

"  It  was  also  proved  that  Mr.  Harris,  instead  of  paying  Mr.  Nelson 
the  salary  due  to  him,  did  not  do  so ;  that,  in  two  instances,  he 
gave  his  I  0  U  for  II.  U.  each :  and  it  now  appears  that  there  is  a 
balance  due  to  Mr;  Nelson,  of  8/.  6$.  Ud.  Mr.  Clarke  also  men- 
tioned that  a  similar  instance  had  occurred  in  reference  to  Mr. 
Symouds*s  bill  in  August  last,  when  Mr.  Harris  gave  him  5L  in 
money,  and  an  I  0  U  for  the  difference,  viz.  IBs.  6d.  The  charge 
in  the  petty-cash  book  is,  for  the  whole  amount. 

''  The  last  charge  was  that  of  interlining  the  minute-book  at 
page  198  (for  1851),  where  the  words  'five  years'  are  introduced, 
and  a  note  appears  at  the  end  of  the  minutes,  to  the  effect  that  the 
words  'for  five  years,'  between  the  sixth  and  seventh  lines  on 
page  198,  having  been  first  inserted  as  part  of  the  order  and 
resolution.  Mr.  Gumey  observed  that  he  most  distinctly  remem- 
bered the  circumstances  connected  with  the  resolution,  and  declared, 
that,  if  he  had  heard  the  minutes  read,  it  (the  passage)  could  not 
have  escaped  him.  Other  members  of  the  board  concurred  with 
him,  and  believed  that  that  part  of  the  minutes  had  been  entirely 
suppressed." 

This  resolution  was  read  and  confirmed  at  a  meeting  of  the  14th 
of  February,  by  another  resolution  in  the  following  terms  : 

"At  a  meeting  of  the  directors  of  the  Brewers',  Distillers', 
Licensed  Victuallers',  and  General  Life  and  Fire  Assurance,  and 
Loan  and  Endowment  Company,  held  on  the  14th  of  February,  1852, 
[  339  3  "It  was  resolved  unanimously,  that  the  secretary  of  this  Company, 

Mr.  S.  P.  Harris,  has  been  guilty  of  gross  misconduct :  that  the 
secretary  of  this  Company  be,  and  he  is  hereby  removed  and 
dismissed  from  the  office  of  secretary." 

At  a  meeting  of  the  London  Necropolis  and  National  Mausoleum 
Company,  of  which  Company  the  defendant  was  also  a  director, 
held  on  the  28rd  of  February,  the  defendant  communicated  to 
his  co-directors  the  fact  of  the  plaintiff's  having  been  dismissed  by 
the  other  Company.  The  minute-book  of  that  date  stated  the 
transaction  thus: 
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"  London  Necropoh's  and  National  Mausoleum  Company.  Harris 

"At  a  meeting  of  the  directors,  February  28rd,  1852,  Mr.  THoifwoi^. 
Thompson  proposed  that  Mr.  8.  P.  Harris,  having  been  dismissed 
from  the  ofl&ce  of  secretary  to  the  Brewers',  Distillers',  &c.,  Insur- 
ance Company,  for  gross  misconduct,  he  is  no  longer  fit  to  be  an 
auditor  of  this  Company :  when  the  chairman  explained  that  it 
was  impossible  to  pass  such  a  resolution,  without  calling  upon  the 
party  implicated  for  his  explanation  and  defence :  the  resolution 
not  being  seconded,  and  it  being  stated  that  the  charges  were, 
obtaining  money  under  false  pretences  from  the  solicitors,  and 
giving  an  I  0  U  for  a  petty-cash  debt, — upon  which  statement,  the 
board  resolved,  that,  Mr.  Thompson  having  reported  to  the  board 
that  one  of  the  auditors  of  this  Company  had  been  dismissed  from 
his  office  of  secretary  of  an  Insurance  Company  for  gross  mis- 
conduct, it  was  moved  that  an  inquiry  be  instituted  into  the  whole 
matter." 

"  BiGHARD  Chubchill,  Secretary." 

A  copy  of  this  resolution  having  been  forwarded  to  Harris,  he, 
on  the  8th  of  March,  attended  with  his  attorney  before  the  board, 
having  in  the  meantimis  written  to  Thompson,  threatening  an 
action.  At  this  meeting,  *Thomp8on  being  called  upon,  declined  [  *^^^  1 
to  make  any  charge  against  Harris  in  the  presence  of  his  attorney. 
The  following  is  the  minute  of  what  took  place  upon  that  occasion  : 

"  London  Necropolis  and  National  Mausoleum  Company. 
"  Board  Meeting,  March  8,  1852. 
**  This  being  a  special  meeting  convened  for  the  purpose  of 
entering  into  an  inquiry  as  to  the  charges  brought  by  Mr.  Thomp- 
son against  Mr.  S.  P.  Harris,  one  of  the  auditors  of  the  Company, 
at  a  meeting  held  on  the  28rd  ultimo,  and  the  parties  concerned 
having  had  due  notice  of  the  appointment,  and  being  required  to 
attend,  a  preliminary  discussion  arose  as  to  the  attendance  of 
solicitors  for  the  parties,  of  which  due  notice  had  been  given.  The 
chairman  explained  that  the  charges  could  not  be  further  gone  into 
in  the  absence  of  the  accused,  and  he  thought  that  it  would  be 
more  regular  that  the  solicitors  of  each  party  should  attend,  as  the 
board  merely  sat  to  receive,  and  not  to  produce,  the  evidence. 
Captain  Gardiner  concurring  at  length  in  this  view,  Mr.  Harris  and 
his  solicitor,  Mr.  Wilkinson,  were  called  in,  as  was  also  Mr.  Lang, 
who  was  understood  to  be  in  attendance,  and  who  was  stated  by 
Mr.  Thompson  to  be  the  solicitor  to  the  Brewers',  Distillers',  &c.. 
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Haurib      In8arance  Company,  and   to  be  in  possession  of    the  requisite 

Thompfon.    evidence  to  support  his  charges. 

"The  chairman  then  called   upon  the  accuser  to  support  his 

charges ;  when  he  referred  to  Mr.  Lang,  who  stated  that  he  declined 

to  produce  any  evidence  in  the  presence  of  Mr.  Harris  and  his 

solicitor.     The  chairman  then  asked  him  whether  he  was  prepared 

to  lay  the  decision  of  the  Brewers'  Ciompany,  and  the  evidence 

upon  which  they  came  to  this  decision,  before  the  board,  in  the 

presence  of  Mr.  Harris,  without  his  solicitor ;  when  he  declined  to 

[  *S4i  ]       do  either.    Mr.  Lang  was  then  pressed  to  *lay  his  case  before  the 

board,  in  the  presence  of  the  accused,  without  his  solicitor,  which 

he  again  declined  to  do,  as  the  party  charged  was  present 

"  The  chairman  then  called  upon  Mr.  Thompson  to  support  his 

charges,  when  he  said  he  could  only  refer  to  Mr.  Lang,  who  was 

not    however   his   solicitor,   but    the  solicitor    to    the    Brewers' 

Company,  and  had  the  requisite  documents  in  his  possession ;  and 

that  he  appeared  merely  as  director,  and  not  as  prosecutor.     Mr. 

Lang  stated  that  Mr.  Harris  was  not  present  when  the  charges 

were  brought  against  him  at  the  Brewers'  Company's  board,  nor 

when  they  came  to  their  decision  ;  and  that,  as  legal  proceedings 

were  pending  (i),  he  declined  to  put  Mr.  Harris  or  his  solicitor  in 

possession  of  his  case,  or  to  produce  any  documents,  or  give  any 

evidence  whatever, — when  it  was  resolved  that  the  board,  under  the 

circumstances,  feeling  that  they  had  no  evidence  before  them,  could 

not  proceed  further  in  the  case. 

"  R.  Churchill,  Secretary." 

On  the  part  of  the  defendant,  it  was  submitted  that  the  allied 
slanderous  matter,  being  uttered  upon  an  occasion  which  made  i% 
the  interest  as  well  as  the  duty  of  the  defendant  to  utter  it,  and  to 
persons  having  an  interest  in  knowing  the  facts,  was  a  privileged 
communication,  and  not  actionable  without  proof  of  malice. 

For  the  plaintiff,  it  was  insisted  that  the  slander  went  far  beyond 
what  the  occasion  justified,  and  amounted  to  an  assertion,  not 
merely  that  the  plaintiff  had  been  dismissed  by  the  Brewers* 
Company  for  alleged  misconduct,  but  to  a  substantive  assertion 
that  ho  had  been  guilty  of  gross  misconduct;  and  that  ti^e 
defendant's  refusal  to  substantiate  the  charges  against  the  plaintiff, 
when  called  upon  to  do  so,  was  evidence  of  malice,  to  rebut  the 
privilege,  if  any  existed. 

(1)  Alluding  to  an  action  which  had  been  comiDenced  by  Harris  against 
the  Brewers'  Company. 
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The  Lord  Chief  Justice  thought  that  the  communication  was      Habrib 
under  the  circumstances  privileged,  and  he  douhted  whether  there    Thompson. 
was  any  evidence  of  malice  :  but,  in  order  to  prevent  the  necessity       [  342  ] 
of  going  down  again,  he  left  the  question  of  damages  to  the  jury, 
reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him, 
if  the  Court  should  be  of  opinion  that  the  communication  was 
privileged,  or  that  there  was  no  evidence  of  malice  which  ought  to 
have  been  submitted  to  the  jury. 

The  jury  having  found  for  the  plaintiff,  damages  ISOL, 

BylfBf  Serjt.,  on  a  former  day  in  this  Term,  accordingly 
obtained  a  rule  nisi.  He  relied  on  SomerviUe  v.  Hawkins  (1)  and 
Taylor  v.  Hatvkins{2), 

Wilkins^  Serjt.,  and  J.  Brown^  now  showed  cause : 

There  is  nothing  in  the  case  of  SoinerviUe  v.  Hawkins  incon- 
sistent with  the  plaintiff's  right  to  retain  the  verdict  in  this  case. 
*  *  Here,  it  was  impossible  the  defendant  could  believe  the 
charges  to  be  true.  There  was  ample  evidence  to  go  to  the  jury, 
that  he  was  actuated  by  malicious  motives.  Putting  a  plea  of 
justification  on  the  record,  and  abstaining  from  offering  evidence 
in  support  of  it,  has  been  held  a  ground  upon  which  a  jury  may 
infer  maUce :  Warwick  v.  FouLkes  (3) ;  Simpson  v.  Robinson  (4).  *Lord  [  *343  ] 
Abinobb,  in  the  former  of  these  cases,  says :  '*  The  putting  this  plea 
on  the  record,  is,  under  the  circumstances,  evidence  of  malice,  and 
a  great  aggravation  of  the  defendant's  conduct,  as  showing  an 
animus  of  persevering  in  the  charge  to  the  very  last." 

(Maulb,  J.:  Undoubtedly  there  may  be  circumstances  under 
which  the  putting  on  the  record  a  plea  of  justification,  may  afford 
evidence  of  malice. 

Talfoubd,  J.:  I  do  not  perceive  that  the  defendant  here  did 
anything  more  than  assert  that  which  was  an  undoubted  fact.) 

The  words  show  that  the  defendant  intended  to  impute  to  the 
plaintiff  that  he  had  been  guilty  of  the  misconduct  with  which  he 
was  charged.  In  Roberts  v.  Camden  (6)  it  was  held  that  the  rule  of 
construction  as  to  slanderous  words,  is,  to  construe  them  in  their 
plain  and  popular  sense, — such  in  which  an  ordinary  hearer  would 

(1)  84  B.  R  709  (10  C.  B.  683).      (4)  76  B.  B.  327  (12  Q.  B.  611). 

(2)  83  B.  B.  471  (16  Q.  B.  308).      (5)  9  B.  B.  613  (9  East,  93). 

(3)  12  M,  &  W.  507, 
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Habbib  have  anderstood  them  at  the  time  they  were  spoken ;  and  therefore 
Thompsom.  the  defendant's  saying  of  the  plaintiff,  that  ''he  was  under  a  charge 
of  a  prosecution  for  perjury/'  was  actionable ;  for  that,  after  verdict 
(by  which  the  jury,  who  are  to  judge  of  the  intent  of  the  speaker, 
must  be  taken  to  have  negatived  that  he  meant  to  speak  of  a  prose- 
cution for  a  perjury  which  the  plaintiff  had  not  committed),  the 
words,  not  having  been  justified,  must  be  taken  to  be  false ;  and, 
being  unqualified  by  any  context,  and  unexplained  by  any  occasion 
to  warrant  them,  the  law  would  infer  malice  from  the  falsehood  of 
the  accusation,  which,  in  the  common  acceptation  of  the  words, 
imputed  perjury  to  the  plaintiff. 

(Maulb,  J. :  There,  the  statement  was  false.  Here,  you  cannot 
say  that  it  was  false,  that,  in  a  certain  sense,  the  Brewers' 
Company  had  dismissed  the  plaintiff  for  misconduct.) 

In  Blctgg  v.  Sturt  (i)  it  was  held  that  express  malice  may  be  proved 
by  evidence  that  the  imputation  is  in  part  false,  even  where  the 
communication  is  of  such  a  nature  as  to  raise  a  prima  facie 
[  *3^^  1  presumption  of  absence  of  malice.  Persisting  *in  the  charge 
improperly  and  unfairly,  was  evidence  of  malice.  They  cited 
Williams  v.  Oardiner  (2).  An  innuendo  cannot  be  too  large  which 
only  attributes  to  the  slanderous  words  their  ordinary  and  natural 
meaning. 

[  345  ]  Byles^  Serjt.,  and  Willes,  in  support  of  the  rule : 

The  communication  in  question  was  made  by  a  man  who  had  an 
interest  in  making  it,  and  to  persons  having  an  interest  in  receiv- 
ing it ;  and  the  party  making  it  stood  in  a  position  which  rendered 
it  his  duty  as  well  as  his  interest  to  make  the  communication.  It 
was,  therefore,  clearly  a  privileged  communication;  and,  conse- 
quently, to  entitle  him  to  maintain  this  action,  the  plaintiff  was 
bound  to  prove  malice.  The  proof  in  that  respect  entirely  failed. 
It  appeared,  that  certain  charges  had  been  made  against  the  plain- 
tiff, in  connection  with  the  Brewers'  Company ;  that  an  opportunity 
was  given  him  to  rebut  those  charges ;  that  he  declined  to  appear ; 
that  the  Company  in  consequence  dismissed  him  from  their  employ ; 
and  that  the  defendant,  who  was  a  director  of  another  Company, 
communicated  to  them  the  fact  of  the  plaintiff's  having  been  so 
dismissed  from  the  Brewers'  Company,  with  a  view  to  procure  his 
dismissal  from  the  service  of  the  other  Company  also.  To  say  the 
(1)  74  B.  B.  634  (10  Q.  B.  90d).  (2)  46  B,  R  314  (1  M.  &  W.  24o). 


VOL.  xcm.]  1858.     C-  P.     13  C.  B.  845—848.  6«9 

least  of  it,  the  defendant's  conduct  was  equally  consistent  with  bona      Habris 
fides  as  with  malice.    [They  cited  SomerviUe  v.  Hawkins  (0  and    thompbon. 
Taylor  v.  Hawkins  (2).] 

(Jebtis,  Gh.  J. :  It  is  difficult  to  say,  in  the  present  case,  that  the       T  ^47  ] 
jury  were  not  warranted  in  saying  that  the  defendant  meant  to 
impute  false  pretences :  not  that  I  think  that  material ;  for,  it  is 
equally  a  privileged  communication.) 

The  onus  was  on  the  plaintiff. 

(Maule,  J. :  The  defendant  used  the  words  in  question  for  the 
express  purpose  of  procuring  the  plaintiff  to  be  dismissed  from  the 
service  of  the  London  Necropolis  Company.  The  defendant,  it 
appears,  was  a  person  who  had  taken  a  part  in  the  dismissal  of  the 
plaintiff  from  the  Brewers'  Company's  employ,  and  might  be  pre- 
sumed to  have  full  knowledge  of  the  truth  or  falsehood  of  the 
charges  on  which  that  Company  acted.  Suppose  he  had  said  :  "I 
was  so  convinced  of  the  truth  of  the  charges  made  against  Harris, 
that  I  concurred  in  discharging  him," — would  not  that  be  evidence 
of  his  assertion  that  the  charges  were  true  ?  And  there  are  circum- 
stances in  addition,  from  which  the  jury  might,  I  think,  be  well 
justified  in  thinking  that  the  defendant  intended  the  persons  he 
addressed  to  understand  that  the  man  was  guilty  of  the  misconduct 
imputed  to  him.     But  still  we  think  it  a  privileged  communication.) 

That  being  so,  it  was  incumbent  on  the  plaintiff  to  prove  malice ; 
and  of  that  there  was  not  any  evidence  whatever. 

Jbbvis,  Ch.  J.:  [348] 

The  discussion  we  have  heard  upon  this  rule  satisfies  me  that  I 
was  wrong  in  leaving  the  case  to  the  jury ;  for  that  there  was  no 
evidence  to  show  any  express  malice  on  the  part  of  the  defendant. 
I  did  not  at  the  time  give  any  opinion,  but  took  the  course  I  did 
for  the  purpose  of  preventing  the  necessity  of  sending  the  case  down 
again.  The  facts  were  shortly  these :  The  plaintiff  was  the  secre- 
tary of  an  association  called  the  Brewers'  Company.  He  had,  it 
appears,  received  a  vote  of  thanks  from  the  managing  body,  for  his 
services  in  that  capacity,  in  January,  1851,  and  again  in  January, 
1852.  Shortly  afterwards,  viz.,  on  the  4th  of  February,  1852, 
certain  charges  wer^  made  against   the   plaintiff;    and,  on  the 

(1)  84  B.  H.  709  (10  C.  B.  683).  (2)  83  E.  R.  47r  (16  Q.  B.  308). 


670  1858.    C.  P.    18  C.  B.  848—849.  [r.b. 

Hakbis  9th,  those  charges  were  the  subject  of  discnssion  before  the  board, 
Thohpsok.  the  defendant  being  present  as  a  member  of  it,  when  the  plaintiff 
was  informed  that  he  was  suspended  from  his  office,  and  desired 
to  withdraw.  He  afterwards  received  notice  to  attend  before  the 
board  on  the  12th ;  but,  as  he  did  not  do  so,  the  committee,  treating 
his  non-attendance  as  a  sort  of  judgment  by  default,  formally 
dismissed  him.  The  defendant,  knowing  the  nature  of  the  charge 
preferred  against  the  plaintiff,  and  being  likewise  a  director  of 
another  Company,  called  the  London  Necropolis  Company,  of  which 
the  plaintiff  was  auditor,  on  the  28rd  of  February,  at  a  meeting  of 
the  directors  of  that  Company,  moved  a  resolution  to  the  effect  that 
Harris,  having  been  discharged  by  the  Brewers'  Company  for  gross 
misconduct,  was  unfit  to  continue  in  their  service  as  auditor :  and, 
in  answer  to  inquiries  the  defendant  stated  that  the  charges  against 
the  plaintiff  were,  the  obtaining  of  money  from  the  solicitors  of  the 
Company  by  false  pretences,  and  taking  up  a  bill  of  his  own  with  it 
Whether  the  defendant  thereby  meant  to  assert,  that  the  charges 
were  well  founded,  or  merely  that  they  were  the  charges  upon  which 

[  •349  ]  the  Brewers'  Company  proceeded,  I  do  not  stop  to  *inquire  ;  for, 
even  if  he  did  mean  to  assert  that  the  charges  were  well  founded, 
still  the  communication  would  in  my  opinion  be  privileged.  If  the 
defendant  had  said  of  the  plaintiff,  **  He  has  been  dismissed  by  the 
Brewers'  Company  for  misconduct ;  and  I  believe  him  to  have  been 
guilty,"  that  would  have  been  privileged.  It  is  not  pretended  that 
the  plaintiff  had  established  his  innocence  of  the  charges.  .  If  so, 
was  there  evidence  of  express  malice,  so  as  to  rebut  the  defendant's 
justification  for  speaking  the  words  ?  The  only  ground  relied  on  as 
showing  express  malice,  was,  that,  on  the  8th  of  March,  1852,  when 
the  plaintiff  and  his  solicitor  attended  before  the  board  of  directors  of 
the  London  Necropolis  Company,  the  defendant  declined  to  enter 
upon  the  matter.  His  reason  for  declining  at  that  time  to  go  into 
the  details  was  a  very  sufiScient  one,  viz.  that  he  had  received  a 
letter  from  the  plaintiff  threatening  him  with  an  action.  He  might 
fairly  say  that  it  was  enough  for  him,  as  a  director,  to  make  a 
general  charge,  and  that  it  was  no  part  of  his  duty  to  furnish 
evidence.  That  clearly  is  no  evidence  of  malice :  it  must  be  some- 
thing that  is  consistent  only  with  a  desire  to  injure  the  plaintiff,  to 
justify  a  Judge  in  leaving  the  question  of  malice  to  a  jury, — as  is 
laid  down  by  my  brother  Mauls  in  the  case  of  SomerriUe  v. 
Hawkins.  For  these  reasons,  I  am  of  opinion  that  the  rule  to  enter 
a  verdict  for  the  defendant  should  be  made  absolute. 
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Maule,  7. :  Habrib 

9. 

I  am  of  the  same  opinion.  This  was  clearly  a  case  of  privileged  Tbompsok. 
communication.  The  defendant  was  a  director  of  the  Brewers' 
Company,  who  had  thought  fit  to  dismiss  the  plaintiff  on  the  ground 
of  certain  imputed  misconduct,  which  the  plaintiff,  having  the 
opportunity  offered  to  him,  declined  to  justify  or  explain.  The 
defendant  being  also  a  director  of  the  London  Necropolis  Company, 
whose  auditor  the  plaintiff  *was,  proposed  that  the  plaintiff  should  [  *350  ] 
be  dismissed  also  from  the  service  of  that  Company.  Being  asked 
what  the  charges  against  the  plaintiff  were,  he  answered,  that  the 
plaintiff  had  been  dismissed  by  the  Brewers'  Company  for  obtaining 
money  from  the  Company's  solicitors  by  false  pretences,  and  taking 
up  a  bill  of  his  own  with  it.  That  the  defendant  might  properly, 
in  his  capacity  of  director  of  the  London  Necropolis  Company, 
make  the  communication  he  did  to  the  directors  of  that  Company, 
for  the  purpose  of  protecting  their  interest  and  his  own, — assuming 
the  absence  of  malice, — there  can  be  no  doubt.  It  was  clearly  his 
duty  as  well  as  his  interest  to  make  the  communication.  He  might 
reasonably  presume  that  it  would  be  to  the  advantage  of  the  Com- 
pany to  have  the  fact  communicated  to  them.  Even  though  it  did 
impute  to  the  plaintiff  the  actual  commission  of  the  offence  imputed 
to  him,  or  amount  to  an  assertion  on  the  defendant's  part  that  he 
believed  the  charges  to  be  true, — which  he  might  reasonably  do, 
after  the  plaintiff  had  declined  to  avail  himself  of  the  opportunity 
afforded  him  to  repel  them, — still  the  communication  would  be 
privileged.  Then,  assuming  it  to  be  a  privileged  communication, 
it  is  conceded  that  the  plaintiff  cannot  recover  unless  he  shows 
malice.  There  must  be  proof  that  the  defendant  was  not  actuated 
by  a  justifiable  motive,  but  by  some  evil  intention  towards  the 
plaintiff,  and  not  with  the  bond  fide  intention  to  protect  his  own  and 
the  Company's  interests.  The  question  is,  whether  the  defendant 
has  done  anything  to  deprive  him  of  the  protection  which  the  law 
affords  to  communications  bond  fide  made  in  cases  where  the  duty 
or  the  interest  of  the  party  calls  upon  him  to  make  it.  I  do  not 
think  he  has.  He  appears  only  to  have  told  his  co-directors  what 
actually  took  place  between  the  plaintiff  and  the  Brewers'  Com- 
pany :  and  there  seems  to  have  been  good  ground  for  believing 
that  the  thing  was  true,  from  the  ^circumstance  of  the  plaintiff's  i  *^^  ] 
having  retired  from  the  investigation.  That  which  the  plaintiff's 
counsel  have  relied  on  as  showing  malice,  is,  that,  when  called  upon 
to  support  the  charge  in  the  presence  of  the  plaintiff   and    his 
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Habbib  solicitor,  he  declined  to  do  so.  One  can  conceive  many  grounds 
Thompsok.  ^pon  which  the  defendant  might  properly  do  that  He  might  &irly 
say  to  his  co-directors,  "  I  told  you  Harris  was  dismissed  for  mis- 
condnct,  by  the  Brewers'  Company  ;  and  I  believe  that  dismissal  to 
have  been  just,  because  it  took  place  after  an  investigation  by  the 
committee  of  the  charges  made  against  him.  I  am  not  called  upon 
to  prove  my  grounds  of  belief  beyond  that.  I  have  a  right  and  a 
duty  to  put  you  in  possession  of  what  I  know :  but  I  am  not  pre- 
pared, nor  am  I  bound,  to  produce  strict  proof  of  the  truth  of  the 
charges  upon  which  the  Brewers'  Company  acted."  I  think  that  is 
a  reason  for  which  the  defendant  might  very  properly  do  that  which 
is  now  imputed  to  him  as  a  ground  of  malice.  It  is  enough  to  say, 
that  what  he  did  may  have  arisen  from  circumstances  inconsistent 
with  malice.  It  appears  that  the  principle  which  this  Court  laid 
down  upon  that  subject  in  Somerville  v.  Hawkivs,  and  which  I  think 
a  very  important  one,  has  since  been  adopted  by  the  Court  of 
Queen's  Bench,  in  Taylor  v.  Hawkins  (i).  Upon  the  whole,  there- 
fore, I  think  this  was  a  privileged  communication,  and  that  there 
was  no  evidence  of  malice  to  be  left  to  the  jury,  to  deprive  the 
defendant  of  the  protection  which  the  law  gives  to  communications 
of  that  description. 

WniLiAMs,  J. : 

I  am  of  the  same  opinion.  It  is  not  necessary  to  say  whether 
there  was  any  evidence  to  go  to  the  jury,  that  the  words  were 
spoken  in  the  sense  imputed  by  the  innuendo,  because  the  com- 
munication was  privileged,  and  there  was  no  evidence  from  which 
[  *S52  ]  malice  could  be  inferred.  Few  rules  of  law  are  of  greater  ^practical 
importance  than  that  which  requires  proof  of  express  malice,  where 
the  words  are  spoken  under  circumstances  which  make  the  com- 
munication  privileged.  That  rule  would  be  very  inconveniently 
narrowed  if  the  objection  in  this  case  were  allowed  to  prevail.  We 
were  pressed  with  an  argument  founded  on  the  case  of  BUufg  v. 
Start  (2),  that  malice  may  be  inferred  where  the  matter  stated  is 
false  in  fact.  But  the  mere  circumstance  of  the  statement  being 
false  will  not  suffice  to  show  malice,  unless  there  is  some  evidence 
to  show  that  the  defendant  knew  it  to  be  false:  FoutUain  v. 
Boodle  (3). 


(1)  83  R.  B.  471  (16  Q.  B.  308).  (3)  61  R  B.  121  (3  Q.  U.  5). 

(2)  74  B.  B.  634  (10  Q.  B.  906). 
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Talfoobd,  J.:  Hakbib 

r. 

I  am  entirely  of  the  same  opinion.     There  was  no  evidence  here    Thompson. 

that  the  charges  made  against  the  plaintiff  were  false,  and  not  a 

scintilla  of  evidence  to  show  that  the  defendant  knew  them  to  be 

false.     The  whole  evidence  showed  that  he  acted  with  the  most 

perfect  bona  fides. 

Rule  abaolute. 


PETERSON  V.  ATRE.  i8w. 

, Jau,  IS. 

(13  0.:B.  353— 370.)  

StmhU,  that  an  agent  who  sells  goods  for  a  foreign  principal,  is  respon-         ^  ^^  J 
sihle  for  a  breach  of  con  tract  by  his  principal  in  not  delivering  them  (1). 

The  measure  of  damages  in  the  case  of  a  breach  of  a  contract  to  deliver 
goods  at  a  specified  time,  is,  the  difference  between  the  contract  price  and 
the  market  price  at  the  time  of  the  breach  of  contract,  or  the  price  for  which 
the  buyer  had  resold :  but  the  latter  cannot  recover,  as  special  damage,  the 
loss  of  anticipated  profits  to  be  made  by  his  buyers. 

Assumpsit  for  breach  of  a  contract  for  the  sale  of  linseed  cake. 

The  declaration  stated,  that,  theretofore,  to  wit,  on  the  5th  of 
January,  1852,  the  plaintiff,  at  the  request  of  the  defendant, 
bargained  with  the  defendant  to  buy  of  him  the  defendant,  and  the 
defendant  then  sold  to  the  plaintiff,  a  large  quantity  of  linseed 
cakes,  to  wit,  from  80  to  120  tons  of  best  oblong  fresh-made  Flens- 
burg  linseed  cakes,  at  6L  lOs.  per  ton,  cost  and  freight,  to  wit,  from 
Flensburg  aforesaid  to  a  safe  port  on  the  east  coast  of  Great 
Britain,  or  61, 18«.  per  ton  to  a  safe  port  in  the  Channel :  orders  to 
be  given  on  signing  bills  of  lading :  but  that,  if  the  ship  should  be 
ordered  to  the  said  Channel,  and  the  freight  should  be  less  than 
3«.  additional  to  the  freight  to  the  east  coast  of  Great  Britain,  the 
pilaintiff  should  have  the  benefit  of  such  difference  :  the  said  cakes 
to  be  shipped,  to  wit,  at  Flensburg  aforesaid,  the  first  open  water 
after  the  end  of  the  said  month  of  January  in  the  year  aforesaid ; 
and  payment  to  be  made  by  London  bankers'  acceptances,  at  three 
months'  date  of  and  on  handing  invoices  and  bills  of  lading  in 
London  aforesaid,  or  cash  less  1^  per  cent,  in  exchange  for  invoices 
and  bills  of  lading  in  London  aforesaid :  That  thereupon,  to  wit,  on 
the  day  and  year  first  aforesaid,  in  consideration  of  the  premises, 
and  that  the  plaintiff,  at  the  like  request  of  the  defendant,  then 
promised  the  defendant  to  accept  and  receive  the  said  linseed  cakes, 

(1)  Ab  to  the  first  point  see  Arm'  Elbhiger  Actien-QeselUchaft  v.  Claye 
drong  v.  Stoke»  (1872)  L.  E,  7  a  B.  (1873)  L.  R.  8  a  B.  313.  42  L.  J.  Q.  B. 
dOS,  41  L.  J.  a  B.  253 ;  and  see  Die      151.— J.  Q.  P. 
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PKTKB80M     and  pay  for  the  same  in  manner  aforesaid,  the  defendant  then 
Atbb.       promised  the  plaintiff  to  cause  the  said  linseed  cakes  to  be  shipped, 
[  *.H64  ]      to   wit,  at  Flensburg  aforesaid,  the  first  *open  water  after  the  end 
of  the  said  month  of  January  in  the  year  aforesaid  :  That  Flensburg 
aforesaid,  before  and  at  the  time  of  the  making  of  the  said  bargain 
and  promise,  was  and  is  a  sea-port  town  situate  in  parts  beyond  the 
seas,  to  wit,  on  the  shores  of  the  Baltic  sea,  the  water  of  the  said 
port  being  usually  frozen  over  during  the  early  part  of  the  winter 
of  each  year,  and  at  some  time  after  the  end  of  January  becoming 
open  water :  That,  after  the  end  of  the  said  month  of  January,  1852, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  let  of 
February  in  the  same  year,  there  was  open  water  at  Flensburg 
aforesaid,  the  same  then  being  the  first  open  water  there  after  the 
end  of  the  said  month  of  January,  1852;  and  the  said  water  at 
Flensburg  aforesaid  continued  and  was  open  from  thence  continually 
until  the  commencement  of  this  suit:  That  the  plaintiff  always, 
from  the  time  of  the  making  of  the  said  bargain,  was  ready  to 
accept  and  receive  the  said  quantity  of  linseed  cakes,  and  pay  for 
the  same  in  manner  aforesaid,  and  was  also  ready,  on  the  signing 
bills  of  lading  for  the  said  linseed  cakes,  to  give  orders  to  the  defen- 
dant, and  to  the  ship  on  which  the  same  should  be  loaded,  to  what 
safe  port  on  the  east  coast  of  Great  Britain,  or  in  the  said  Channel, 
the  said  linseed  cakes  were  to  be  carried,  and  there  delivered  for 
the  plaintiff :  Breach,  that,  although,  before  and  at  the  said  tinie 
of  there  being  the  first  open  water  at  Flensburg  aforesaid  after  the 
end  of  the  said  month  of  January,  1852,  and  long  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  said  1st  of  February  in  that 
year,  he  the  plaintiff  requested  the  defendant  to  cause  the  said 
quantity  of  linseed  cakes  to  be  shipped  according  to  the  said  bargain* 
and  to  be  carried  for  the  plaintiff  to  Lynn,  then  being  a  safe  port 
on  the  east  coast  of  Great  Britain  aforesaid ;  yet  the   defendant, 
disregarding  his  said  promise,  did  not  nor  would  ship  or  cause  to  be 
[  *H55  ]      shipped,  to  wit,  at  Flensburg  aforesaid,  the  *said  quantity  of  such 
linseed  cakes  as  aforesaid,  or  any. part  thereof,  or  any  linseed  cakes 
whatsoever,  the  first  open  water  after  the  end  of  the  said  month  of 
January  in  the  year  aforesaid,  or  within  a  reasonable  time  there- 
after ;  but,  on  the  contrary  thereof,  after  the  end  of  the  said  month 
of  January  in  the  year  aforesaid,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  26th  of  March  in  the  year  aforesaid,  beiiig 
a  long  and  unreasonable  time  after  the  said  first  open  water  at 
Flensburg  aforesaid  after  the  end  of  the  said  month  of  January  in 
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the  year  aforesaid,  he,  the  defendant,  as  and  for  a  performance  of  Pktbbbon 
bis  said  bargain  and  promise,  shipped  at  Flensburg  aforesaid  a  atrb. 
certain  quantity,  from  80  to  100  tons,  to  wit,  100  tons,  of  the  said 
linseed  cakes,  in  a  ship  or  vessel,  to  wit,  the  Catherina,  and  the 
said  ship  then  sailed  and  proceeded  to  the  said  port  on  the  said 
east  coast  of  Great  Britain,  to  wit,  to  the  said  port  of  Lynn  :  That, 
after  the  making  of  the  said  promise,  and  before  the  same  was 
broken  by  the  defendant,  to  wit,  on  the  6th  of  January,  1852,  the 
said  linseed  cakes  so  to  be  shipped  by  the  defendant  as  aforesaid 
were  by  the  plaintiff  re-sold  to  one  John  Drake  Crofts,  at  a  profit, 
to  wit,  at  82.  per  ton,  to  be  shipped,  to  wit,  at  Flensburg  aforesaid, 
the  first  open  water  after  the  end  of  the  said  month  of  January  in 
the  year  aforesaid,  and  to  be  delivered  for  the  said  John  Drake 
Crofts  at  Lynn  aforesaid,  but  which  said  linseed  cakes,  by  reason 
of  the  said  delay  in  shipping  thereof  in  manner  aforesaid,  became 
useless  to  the  said  John  Drake  Crofts,  and  he  the  said  John  Drake 
Crofts  refused  to  accept  or  to  pay  for  the  same:  and  thereby,  and 
by  means  of  the  premises  aforesaid,  not  only  had  the  plaintiff  lost 
and  been  deprived  of  the  profits  and  advantages  he  would  have 
derived  from  the  said  bargain  for  the  said  linseed  cakes  by  and 
between  the  plaintiff  and  the  defendant  as  aforesaid,  and  from  the 
said  sale  thereof  to  the  said  John  Drake  Crofts,  but  also  he  the 
'plaintiff  had  become  liable  to  pay  to  the  said  John  Drake  Crofts  a  [  *366  ] 
certain  large  sum,  to  wit,  5002.,  which  he  the  said  John  Drake 
Crofts  had  claimed  from  him  for  the  losses,  damages,  and  costs  of 
the  said  John  Drake  Crofts  in  respect  of  the  non-shipment  of  the 
said  linseed  cakes  the  first  open  water  at  Flensburg  aforesaid  after 
the  said  end  of  January  in  the  year  aforesaid,  or  within  a  reason- 
able time  after  such  open  water,  &c. 

The  defendant  pleaded :  first,  Non  assumpsit ;  secondly,  that  the 
plaintiff  did  not  bargain  with  the  defendant,  nor  did  the  defendant 
sell  to  the  plaintiff,  in  manner  and  form  as  the  plaintiff  had  above 
alleged ;  thirdly,  that  he  did  ship  at  Flensburg  aforesaid  the  said 
qoantity  of  such  linseed  cakes  as  aforesaid  the  first  open  water 
after  the  end  of  the  said  month  of  January  in  the  year  aforesaid, 
to  wit,  on  the  said  26th  of  March  in  the  year  aforesaid,  according 
to  the  said  bargain  and  sale,  and  his  said  promise  in  that  behalf ; 
fourthly,  that  the  time  of  the  said  shipment  in  the  count  mentioned 
to  have  been,  made,  was  a  reasonable,  and  not,  in  manner  and  form 
as  in  the  count  in  that  behalf  alleged,  a  long  or  unreasonable  tinie 
alter  tha  said  first  open  water  at  Flensburg  aforesaid  after  th.e.  end 
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PBTBBsoif  of  the  said  month  of  January  in  the  year  aforesaid :  fifthly,  that, 
atul  a'^^  ^^®  making  of  the  promises  of  the  plaintiff  and  the  defendant 
in  the  count  mentioned,  and  before  any  breach  thereof,  to  wit,  on 
the  9th  of  January  in  the  year  aforesaid,  it  was  mutually  agreed 
between  the  plaintiff  and  the  defendant  that  the  said  quantity  of 
linseed  cakes  should  be  ready  for  shipment,  to  wit,  at  Flensbarg 
aforesaid  at  the  first  open  water  in  spring  in  the  year  aforesaid,  to 
be  taken  off  at  some  time  before  the  end  of  April  in  the  year 
aforesaid,  the  ship  to  be  named  when  the  charter  was  fixed ;  and 
that,  except  so  far  as  altered  by  such  agreement,  the  bargain  and 
sale  and  mutual  promises  of  the  plaintiff  and  the  defendant  in  the 
[  *8o7  ]  count  mentioned  should  ^remain  in  full  force ;  and  the  plaintiff  and 
the  defendant  then,  in  consideration  of  the  premises,  mntaallj 
discharged  each  other  from  the  observance  and  performance  of  the 
same  bargain,  sale,  and  promises,  so  far  as  inconsistent  with  the 
said  agreement:  Averment,  that,  within  a  reasonable  time  after 
the  making  of  the  same  agreement,  to  wit,  on  the  day  and  year  last 
aforesaid,  he  did  fix  a  charter  of  a  certain  ship  called  the  Catlieiina, 
for  the  shipment  of  the  said  quantity  of  such  Unseed  cakes  as 
aforesaid,  and  did  then  name  the  said  ship  to  the  plaintiff;  and  that 
the  said  quantity  of  linseed  cakes  was  ready  for  shipment,  to  wit, 
at  Flensburg  aforesaid,  at  the  first  open  water  in  spring  in  the  year 
aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid ;  and,  within  a 
reasonable  time  afterwards,  and  before  the  end  of  the  said  month 
of  April  in  the  year  aforesaid,  to  wit,  on  the  said  26th  of  March  in 
the  year  aforesaid,  the  same  being  a  reasonable  time  after  the  said 
first  open  water  in  spring  in  the  year  aforesaid,  the  defendant 
shipped  at  Flensburg  aforesaid  the  same  quantity  of  such  linseed 
cakes  as  aforesaid  in  the  said  ship  called  the  Catherina,  and  the 
said  ship  then  sailed  and  proceeded  to  the  said  port  on  the  said 
east  coast  of  Great  Britain,  to  wit,  the  said  port  of  Lynn. 
Verification. 

The  plaintiff  joined  issue  on  the  first  four  pleas,  and  traversed 
the  agreement  alleged  in  the  fifth  plea. 

The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  in 
London  after  Trinity  Term  last.  The  facts  which  appeared  in 
evidence  were  as  follows :  The  plaintiff  and  the  defendant  are  both 
commission-merchants  in  London,  the  latter  being  the  agent  and 
correspondent  of  Messrs.  Stoppel  &  Son,  of  Altona.  Early  in 
January,  1852,  the  defendant  authorised  Messrs.  Howes  and  Batten, 
who  are  commission-agents  in  London,  to  sell  for  bis  principals 
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Stoppel  &  Son  a  cargo  of  linseed  cakes.  -  Howes  and  Batten  accord-     Pietksson 
ingly  agreed  to  sell  the  linseed  cakes  to  *the  plaintiff,  upon  the        atre. 
terms  mentioned  in  the  following  sold-note :  [  *358  ] 

"  London,  5th  January,  1852. 
"  Sold  Thomas  Peterson,  Esq.,  of  London,  as  agents,  from  80  to 
120  tons  of  best  oblong  fresh-made  Flensburg  linseed  cakes,  at 
62. 10«.,  cost  and  freight  to  a  safe  port  on  the  east  coast  of  Great 
Britain,  or  61.  13s.  to  a  safe  port  in  the  Channel.  Orders  to  be 
given  on  signing  bills  of  lading.  It  is  understood,  that,  if  the 
vessel  is  ordered  to  the  Channel,  and  the  freight  is  less  than  8«. 
per  ton  additional  to  east  coast,  that  the  buyer  is  to  have  the 
benefit  of  such  difference.  The  cakes  are  to  be  shipped  first  open 
water  after  the  end  of  January,  and  payment  by  London  bankers' 
acceptance  at  three  months'  date  from  date  of  and  on  handing 
mvoice  and  bill  of  lading,  or  cash  less  1}  per  cent,  in  exchange  for 
invoice  and  bills  of  lading  in  London. 

''As  agents, 

"  HowBS  AND  Batten." 

The  plaintiff  at  the  same  time  signed  and  delivered  to  Howes 
and  Batten  a  bought-note,  in  the  same  terms,  commencing,  ''Bought 
of  Howes  and  Batten,  of  London,  as  agents,  and  for  account  of  their 
principal,  from  80  to  120  tons,"  &c. 

Instead,  however,  of  handing  over  this  bought-note  to  the 
defendant,  with  a  view  probably  to  conceal  from  each  party  the 
name  of  the  other,  they  exchanged  with  the  defendant  the  following 
bought  and  sold-notes: 

"  London,  January  5,  1852. 

"  Bought  of  E.  0.  Ayre,  Esq.,  of  London,  for  account  of  Messrs. 
Jurgen  Stoppel  &  Son,  of  Altona,  from  80  to  120  tons  of  best  oblong 
fresh-made  Flensburg  linseed  cakes,  at  62.  10«.,  cost  and  freight  to 
a  safe  port  on  the  east  coast  of  Great  Britain,  or  61.  13«.,  cost  and 
freight  to  a  safe  port  in  the  Channel.  Orders  to  be  given  on  or 
before  ^signing  bills  of  lading.  It  is  understood,  that,  if  the  vessel  [  *359  ] 
is  ordered  to  the  Channel,  and  the  freight  is  less  than  8«.  per  ton 
additional  to  east  coast,  that  the  buyers  are  to  have  the  benefit  of 
such  difference.  The  cakes  are  to  be  shipped  first  open  water  in 
the  spring  (i)  after  end  of  January ;  and  payment  by  London 
bankers'  acceptance  at  three  months'  date  from  date  of  and  on 

(1)  These  words  were  inserted  after  the  bought  and- sold-notes  had  been 
exchanged. 
B.B. — VOL.  xcm.  87 
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PBTKB80N     handing  invoice  and  bill  of  lading,  or  cash  less  IJ  per  cent,  in 
ATBK.       exchange  for  invoice  and  bill  of  lading,  in  London. 
'^  As  agents,  and  for  account  of  oar  principals, 

"Howes  and  Batten." 

"  London,  January  5th,  1852. 
''  Sold  Howes  and  Batten,  for  account  of  their  principals,  from 
80  to  120  tons  of  best  oblong  fresh-made  Flensburg  linseed  cakes, 
at  62.  lOs.,  cost  and  freight  to  a  safe  port  on  the  east  coast  of  Great 
Britain,  or  61.  13«.,  cost  and  freight  to  a  safe  port  in  the  Channel. 
Orders  to  be  given  on  or  before  signing  bills  of  lading.  It  is 
understood,  that,  if  the  vessel  is  ordered  to  the  Channel,  and  the 
freight  is  less  than  Ss.  per  ton  additional  to  east  coast,  that  the 
buyers  are  to  have  the  benefit  of  such  difference.  The  cakes  are 
to  be  shipped  first  open  water  in  the  spring  after  end  of  January ; 
and  payment  by  London  bankers'  acceptance  at  three  months'  date 
from  date  of  and  on  handing  invoice  and  bill  of  lading  in  London, 
or  cash  less  1^  per  cent,  in  exchange  for  invoice  and  bill  of  lading, 
in  London. 

"  As  agent  to  and  for  account  of  Messrs.  Jurgen  Stoppel  &  Son, 
of  Altona, 

"Edwabd  0.  Aybb." 

On  the  7th  of  January,  Howes  and  Batten,  in  a  letter  addressed  to 
[  'seo  ]  the  defendant,  wrote  as  follows  :  **  The  'contract  for  the  80  to  120 
tons  of  Flensburg  cakes  for  a  shipment  first  open  water  after  end 
of  January,  is  in  order,  we  having  got  the  alterations  made(i). 
There  is  one  essential  thing  still  omitted,  which  you  did  not  insert, 
viz.  our  commission  of  one  per  cent.  Requesting  you  to  confirra 
this  in  your  next."  To  this  the  defendant  replied  on  the  following 
day :  **  Of  course  I  consider  you  entitled  to  1  per  cent,  upon  the 
Flensburg  linseed  cakes." 

On  the  3rd  of  February,  Stoppel  &  Son  wrote  a  letter  to  Howes 
and  Batten,  from  which  the  following  are  extracts : 

**Mr.  Ay  re  advised  us  of  the  contract  closed  with  you  for  80  to 

120  tons  of  Flensburg  linseed  cakes  at  180^.  for  cost  and  freight  to 

east  coast,   including  London,   or  61.   ISs.   cost  and    freight   to 

Channel,  and  for  which  we  have  since,  in  accordance  with  a  letter 

received  from  Mr.  Ayre,  of  the  27th  ultimo,  chartered  the  Cathttina^ 

Captain  Nibbe,  to  go  round  from  the  Elbe  in  ballast.    She  loads  about 

(1)  Alluding  to  the  insertion  of  the      January,  the  day  aft-er  the  contract 
words  **  in  the  spring,"  which  Batten      w«8  made. 
stated    took    place    on    the     6th     of 
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110  tons.     Since  closing  the  charter,  Mr.  Ayre  advises  us  you  wish     Pktbrsok 

for  a  certain  quantity  matted  off;  and  now  beg  to  ask,  for  distinct-        aybb. 

ness'  sake,  if  you  still  wish  to  have  90  tons  divided ;  there  will  be 

time  to  have  your  letter  before  the  vessel  arrives  in  Flensburg :  and 

at  the  same  time  hand  us  the  port  of  destination,  and  name  the 

mode  of  payment.     The  Catherina  is  chartered  to  a  safe  port  on 

the  east  coast,  London  included,  and  for  the  Channel;  and,  as 

soon  as  arrived  at  Flensburg,  we  shall  take  care  to  get  a  prime 

cargo  shipped  by  her." 

On  the  following  day,  and  before  the  foregoing  letter  could  have 
reached  its  destination,  Howes  and  Batten  *wrote  and  sent  to  t  ^^^  ] 
Stoppel  &  Son  a  letter  from  which  the  following  is  an  extract : 
"  You  will  please  let  us  hear  from  you  by  return  of  post,  with  the 
nauie  of  vessel  chartered  for  this  cargo,  as  our  friend  is  getting 
impatient  of  what  appears  delay  in  the  shipment,  and,  having 
re-sold  the  cargo,  is  anxious  it  should  at  once  come  forward.  As 
soon  as  we  receive  the  name  of  vessel,  we  will  immediately  instruct 
Mr.  Ayre  as  to  her  destination,  and  at  same  time  inform  him 
whether  the  payment  is  to  be  cash  or  bankers'  acceptance." 

On  the  17th  of  February,  the  plaintiff  wrote  to  Howes  and  Batten, 
as  follows : 

''  As  my  contract  contains  a  special  clause,  that  the  cargo  Flens- 
burg linseed  cakes  is  to  be  shipped  in  the  first  open  water  after  the 
3l8t  of  January,  I  cannot  take  any  notice  of  your  communication 
of  this  morning,  further  than  renewing  my  notice  to  you,  that,  as 
the  cargo  is  not  even  now  in  course  of  shipment,  I  hold  you 
responsible  for  all  damages." 

On  the  same  day,  Howes  and  Batten  wrote  to  Stoppel  &  Son, 
as  follows : 

"  Confirming  ours  of  the  13th  instant,  we  have  to-day  received 
yours  of  the  14th  instant.  Far  be  it  from  our  wish  to  have  any 
misunderstanding  or  disagreement  with  you  :  nor  is  it  our  intention 
to  make  any  claim  on  you  for  the  cargo  of  Flensburg  cakes,  unless 
our  buyer  makes  one  on  us,  and  we  consider  the  same  to  be  just 
and  equitable  ;  in  which  case  we  feel  sure  you  would  not  make  any 
objection  to  the  settlement  of  the  same.  As  you  do  not  seem  quite 
to  enter  into  the  spirit  of  the  contract,  we  send  you  herewith  copy 
of  the  same.  Our  buyer  purchased  the  cakes  for  the  special  purpose 
of  getting  an  early  shipment ;  and,  from  the  mildness  of  the  winter, 
he  was  led  to  believe  that  there  would  be  no  difficulty  in  having  a 
vessel  ready  by  the  1st  of  February :  and,  from  date  of  contract, 

37—2 
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PcTBRBON  you  must  admit  there  *wa8  time  to  charter  a  vessel  in  the  Elbe,  to 
atbe.  gefc  round  to  Flensburg  by  the  Ist  instant,  or  within  a  few  days  of 
[  •362  j  that  date.  You  say  the  contract  says  simply  cost  and  freight  for 
shipment  from  Flensburg,  and  not  that  the  vessel  should  be  at 
Flensburg  at  a  certain  date ;  but  you  omit  that  the  contract  says 
the  cakes  are  to  be  shipped  first  open  water  after  end  of  January. 
Now,  the  waters  have  not  been  closed ;  and  therefore  we  think  any 
mercantile  firm  will  admit  that  you  were  bound  by  contract  to  make 
the  shipment  first  week  in  February,  and  not  later,  unless  you  can 
prove  that  a  vessel  could  not  get  to  Flensburg  on  account  of  the 
ice,  and  that  there  was  no  suitable  vessel  there.  The  fact  is,  you 
delayed  too  long  in  chartering  a  vessel ;  and,  as  to  saying  you  did 
so  as  soon  as  you  received  our  orders  so  to  do,  we  beg  to  remind 
you,  that,  the  cakes  being  sold  cost  and  freight,  the  buyers  could 
have  nothing  to  do  with  chartering  a  vessel.  We  have  sent  copy  of 
your  letter  to  our  buyer,  and  received  the  following  reply,  which 
please  note  as  from  ourselves.*'  (Here  followed  a  copy  of  the 
foregoing  letter.) 

On  the  11th  of  March,  Howes  and  Batten  wrote  to  the  defendant, 
informing  him  that  the  party  to  whom  the  plaintiff  had  sold  the 
cargo  contracted  for,  had  made  a  claim  upon  him  for  loss  sustained 
by  him  in  consequence  of  his  inability  to  deliver  it  to  the  person 
to  whom  he  had  sold  it,  and  that  the  plaintiff  himself  claimed 
27/.  10«.,  being  at  the  rate  of  Ss.  per  ton  on  110  tons,  the  advanced 
price  at  which  he  had  sold. 

On  the  same  day,  the  defendant  wrote  to  Howes  and  Batten, 
declining  to  accept  the  plaintiff  as  a  principal ;  and  the  plaintijff 
addressed  the  defendant  as  follows  : 

''  Messrs.  Howes  and  Batten  having  given  me  up  your  name  as 
their  principal  in  the  sale  of  a  cargo  of  Flensburg  linseed  cakes,  as 
per  contract  dated  the  6th  of  January,  1852,  which,  according  to 
[  *363  ]  such  contract,  should  *have  been  shipped  with  first  open  water 
after  the  3l8t  of  January,  1852 ;  this  not  being  the  case,  I  herewith 
give  you  notice  that  I  accept  this  cargo  under  solemn  protest,  to 
hold  you  responsible  for  all  damages  sustained  by  this  breach  of 
contract." 

On  the  23rd  of  March,  Stoppel  &  Son  sent  Howes  and  Batten 
advice  of  the  shipment  of  110  tons  of  linseed  cakes,  inclosing 
invoice ;  and  Howes  and  Batten  on  the  26th  forwarded  the  same  to 
the  plaintiff.  A  long  correspondence  then  ensued ;  and  the  result 
was,  that  the  plaintiff  declined  to  receive  the  linseed  cakes,  and 
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brought  this  action   to  recover,  as  well  27Z.  10a.,  the  difference     Pjetbbsok 
between  the  price  at  which  he  bought  and  that  at  which  he  sold,  as        atbk. 
also  137L  108.  claimed  from  him  as  damages  by  his  vendee. 

Evidence  was  offered  to  show  that  ''in  the  spring*'  was  a  term 
well  known  in  the  trade ;  but  the  Lord  Chief  Justice  rejected  it. 

It  was  proved  that  the  plaintiff  had  sold  the  linseed  cakes  to  one 
Crofts  at  an  advance  of  5«.  per  ton ;  and  Crofts,  who  was  called  as 
a  witness,  stated  that  he  could  have  sold  them  at  an  advance  which 
would  have  realized  a  profit  of  187/.  10«.  He  however  had  not 
sold. 

It  was  further  proved  that  the  water  was  ''open"  at  Flensburg 
in  February,  there  having  been  no  frost  from  the  10th  till  the 
15th. 

Three  objections  were  taken  on  the  part  of  the  defendant :  first, 
that  there  was  no  contract  in  fact  proved,  the  bought  and  sold- 
Dotes  differing  in  terms;  secondly,  that,  as  Ayre  disclosed  his 
principals  at  the  time  of  the  contract,  he  was  not  personally  liable ; 
thirdly,  that,  assuming  that  there  was  a  contract,  it  was  to  ship,  at 
"  the  first  open  water  in  the  spring,  after  the  end  of  January,"  and 
the  declaration  being  "  to  be  shipped  the  first  open  water  after  the 
end  of  January,"  there  was  a  fatal  variance. 

A  verdict  was  found  for  the  plaintiff  for  21L  10«.,  the  actual  loss  [  364  ] 
by  the  breach  of  contract,  and  1872. 10a.  the  contingent  loss, — leave 
being  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  the 
defendant,  or  a  nonsuit,  upon  the  points  reserved,  or  to  reduce  the 
damages  to  272.  10«.,  if  the  Court  should  be  of  opinion  that  the 
special  damage  was  not  recoverable. 

Byles,  Serjt.,  in  Michaelmas  Term  last,  accordingly  obtained 
a  rule  nisi  pursuant  to  the  leave  reserved,  and  also  for  a  new  trial 
on  the  ground  of  the  improper  rejection  of  evidence,  and  that  the 
verdict  was  against  evidence.  Ue  referred  to  Paterson  v.  Oanda- 
seqtd  (0,  Addison  v.  Gandasseqai  (2),  and  'Thomson  v.  Davenport  (8). 

(1)  13  R  B.  368  (Id  East,  62).  *'  That  case  in  effect  decides,  that,  if 

(2)  13  B.  B.  689  (4  Taunt.  :i74).  the  principal  is  not  named,  it  is  the 

(3)  32  B.  B.  578  (9  B.  &  0.  71).  same  as  if  none  exists:"  whereas,  in 
Mr.  Justice  Ma17X<e  took  this  occasion  truth,  what  his  Lordship  did  say, 
to  correct  an  error  in  the  report  was, — "That  case,  in  effect  decides, 
of  the  case  of  Smyth  v.  AndtrsoUy  that,  if  the  principal  is  not  named,  it  is 
7  C.  B.  21,  where,  speaking  of  the  same  as  if  it  were  not  mentioned 
Tkonuon  V.  Ikivenport,  his  Lordship  that  one  exists." 

is    represented  to  have  said,  p.    35, 
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Pbtbbson  Watson  and  Hawkins  showed  cause  : 

9. 

Atbb.  Howes  and  Batten  were  commission- agents  in  Loudon.     The 

defendant,  who  was  in  the  habit  of  receiving  consignments  from 
Stoppel  &  Son,  of  Altona,  directed  Howes  and  Batten,  as  agents, 
to  make  the  contract  in  question,  Ayre  paying,  or  agreeing  to  pay, 
them  a  commission  of  1  per  cent.  Howes  and  Batten  accordingly 
entered  into  the  contract  with  Peterson  which  is  evidenced  by  the 
notes  signed  respectively  by  Howes  and  Batten  and  by  Peterson. 
Howes  and  Batten  thus  clearly  contract  with  Peterson  as  agents, 

[  ♦ses]  — not  as  agents  to  buy  on  behalf  of  Peterson,  but  to  sell  *on  Ixjbalf 
of  Ayre.  The  contract  defines  what  is  meant  by  the  spring, — it 
means,  the  first  open  water  after  the  end  of  January.  As  to  the 
agent  making  the  contract  being  reheved  from  responsibility  where 
he  discloses  his  principal,  the  authorities  are  numerous;  and 
whether  the  principal  is  a  foreigner  or  not,  makes  no  difference.  If 
the  bought  and  sold-notes  which  passed  between  Howes  and  Batten 
and  the  plaintiff  formed  the  contract,  then  this  question  cannot 
arise.  Further,  this  is  not  the  case  of  an  agent  dealing  for  a  foreign 
principal:  and,  if  it  were,  the  cases  of  Magee  v.  Atkinson  {^), 
Higgins  v.  Senior  (2),  and  Jones  v.  LittUdale  (3),  show  that  that 
circumstance  makes  no  difference. 

As  to  damages,  the  plaintiff  was  clearly  entitled  to  recover  the 
difference  between  the  price  at  which  he  contracted  to  buy,  and  the 
market-price  at  the  time  of  the  breach  of  contract ;  and  also  the 
amount  which  Crofts,  the  person  to  whom  he  had  sold  the  linseed 
cakes,  would  be  entitled  to  claim  against  him  for  his  breach  of  the 
sub-contract. 

(Maule,  J. :  Certainly  not.  As  soon  as  the  plaintiff  had  notice 
of  the  defendant's  breach  of  contract,  it  was  his  duty  to  supply 
himself  with  the  article,  in  order  to  be  able  to  deliver  it  to  his  buyer.) 

Putting  Crofts  out  of  consideration  altogether,  the  plaintiff  would 
have  recovered  all  that  the  jury  have  given  him  here.  The  damage 
by  what  the  plaintiff  will  be  called  upon  to  pay  to  Crofts,  is  a 
damage  directly  and  immediately  flowing  from  the  breach  of 
contract  by  the  defendant. 

ByleSf  Serjt.,  and  Henderson,  in  support  of  the  rule: 

The  first  question  is,  which  of  the  notes  constitute  the  contract 

(1)  46  B.  K.  635  (2  M.  &  W.  440).  (3)  45  E.  E.  542  (6  Ad.  &  EL  4^]. 

(2)  68  R.  R.  884  (8  M.  &  W.  834). 
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by  which  the  plaintiff  contends  that  the  defendant  is  bound,  and  by     Petersok 
which  the  defendant  insists  that  Stoppel  &  Son,  his  principals,  are        atbb. 
bound  ?    Is  it  the  contract  signed  between  Peterson  and  Howes  and 
Batten  on  the  *one  hand  ?  or  is  it  the  contract  signed  between       [  *366  ] 
Howes  and  Batten  and  Ayre  ?     It  is  submitted  that  it  must  be  the 
latter.  Howes  and  Batten  were  dealing  as  agents  for  the  buyers,  and 
not  for  the  seller.     This  is  clearly  shown  by  their  letter  of  the  17th 
of  February,  in  which  they  inclose  a  copy  of  the  contract,  and  in 
which  they  write,  **  Our  buyer  purchased  the  cakes  for  the  special 
purpose  of  getting  an  early  shipment ;  and,  from  the  mildness  of 
the  winter,  he  was  led  to  beheve  that  there  would  be  no  difficulty  in 
having  a  vessel  ready  1st  February."     The  copy  inclosed  was  not  a 
copy  of  the  contract  between  Howes  and  Batten  and  Peterson,  but  of 
that  between  themselves  and  Ayre. 

(Jbbvis,  Ch.  J. :  If  Howes  and  Batten  sold  to  Peterson  with  the 
authority  of  Ayre,  then  the  contract  would  be  between  Peterson  and 
Ayre.     But  that  question  ought  to  have  been  left  to  the  jury.) 

Assuming  that  Howes  and  Batten  were  agents  for  Peterson  and  also 
for  Ayre, — ^who  is  the  party  bound  by  the  contract,  Ayre  or  his 
principals  ? 

(Gbbsswbll,  J. :  If  you  assume  that  Howes  and  Batten  were  agents 
for  Ayre,  you  assume  a  very  material  point  in  the  case. 

Mauls,  J. :  If  the  fact  is  left  in  doubt,  the  plaintiff  fails,  the 
affirmative  being  upon  him.) 

It  may  still  be  necessary  to  discuss  the  question  as  to  there  being  a 
foreign  principal,  and  also  the  question  of  variance. 

(Maule,  J. :  The  first  question  will  be,  whether  an  English  agent 
contracting  to  sell  for  a  foreign  principal,  is  personally  liable  on 
the  contract.) 

If  the  agent  is  acting  for  an  English  principal,  and  so  states  at 
the  time,  he  clearly  is  not  liable,  but  his  principal  only :  Spittle  v. 
Lavender  (1).  No  doubt,  the  agent  may  so  contract  as  to  be  per- 
sonally liable ;  but,  where  a  principal  is  named,  the  latter  only  is 
liable.  The  leading  case  upon  the  subject  is  Downman  v.  Wil- 
liams (2).     [They  also  cited  Jenkins  v.  Hutchinson  (3) ;    Lewis  v. 

(1)  23  B.  R  508  (5  J.  B.  Moore,  270 ;  (2)  68  B.  B.  413  (7  Q.  B.  103). 

2  Brod.  &  B.  462).  (3)  78  B.  B.  600  (13  Q.  B.  744). 
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PBTKB80N     Nicholson  (1) ;  Burrell  v.  Jones  (2) ;  Hall  v.  Ashurst  (3).]      Here,  if 

Atrb.       we  look  at  the  contract  which  the  defendant  did  sign,  we  find  he 

[  368  ]       expressly  signs  it  '*  as  agent  to  and  for  account  of  Messrs.  Jurgen 

Stoppel  &  Sou,  of  Altona."    And  it  is  to  be  observed  that  this  is  a 

contract  which  the  principals  can  perform,  and  which  the  agent 

jcannot. 

(Maule,  J. :  Is  that  so  ?  This  is  not  a  contract  for  the  sale  of  a 
specific  chattel :  but  it  might  be  performed  by  any  one  who  could 
procure  Flensburg  cakes.) 

Here,  the  agent  is  dealing  for  foreign  principals.  Where  a  man 
buys  in  this  country  for  a  foreign  principal,  the  rule  is,  that  credit 
is  to  be  taken  to  be  given  to  the  agent,  and  not  to  the  principal : 
per  Lord  Tbntbrdbn,  in  Thomson  v.  Davenport  (4).  There  is  a 
manifest  distinction  between  a  sale  and  a  purchase  by  an  agent. 
In  the  one  case,  the  agent  is  trusted  with  the  value.  Here,  too, 
the  very  terms  of  the  contract  contemplate  that  the  performance  is 
to  be  by  the  foreign  principals.  If  the  contract  is  taken  to  be  com- 
pounded of  the  two  instruments,  then  the  contract  signed  by  the 
[  *369  ]  plaintiff  is  not  *the  contract  to  which  the  defendant  was  a  party. 
The  construction  contended  for  on  the  part  of  the  plaintiff,  renders 
the  words  "  in  the  spring  "  idle  and  insensible. 

(Mauls,  J.:  No  doubt,  the  intention  of  the  parties  was,  to 
substitute  ''  after  the  end  of  January,"  for  the  words,  "  in  the 
spring.") 

With  respect  to  the  damages, — ^the  true  measure  is,  what  the  buyer 
would  lose  if  he  went  into  the  market  at  the  time  the  contract  is 
broken.  The  defendant  is  clearly  not  liable  for  the  loss  of  imaginary 
profits  by  a  succession  of  purchasers. 

Jebvis,  Ch.  J. : 

There  must  be  a  new  trial  in  this  case.  If  Mr.  Watsons  argu- 
ment is  correct,  viz.  that  Howes  and  Batten  contracted  as  agents  for 
Ayre,  then  neither  of  the  other  questions  will  arise ;  for,  there  will 
be  no  variance,  and  no  dealing  for  a  foreign  principal.  But  we  all 
think  it  was  incumbent  on  the  plaintiff  to  establish  the  agency. 
Batten  affirmed,  and  Ayre  denied  it.    If,  on  the  other  hand,  the 

(1)  21  L.  J.  a  B.  311.  (3)  1  Cr.  &  M.  714. 

(2)  22  E.  E.  296  (3  B.  &  Aid.  47).  (4)  32  E.  R  578  (9  B.  ft  C.  87). 
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contract  was  as  is  contended  by  my  brother  Byles,  there  is  a     Pbtbr8ok 
variance  in  form  as  well  as  in  substance.      It  comes,  therefore,        AnR. 
to  the  question  whether  or  not  Howes  and  Batten  were  the  agents 
of  the  defendant  to  make  the  contract  for  the  sale  of  the  linseed 
cakes  to  the  plaintiff. 

Maule,  J. : 

If  Howes  and  Batten  were  not  the  agents  of  Ayre,  the  only  contract 
proved  against  him  was  one  which  does  not  support  the  declaration, 
and  moreover  one  which  has  been  performed.  All  questions  between 
the  parties  will  be  determined,  in  fact,  by  deciding  whether  or  not 
Howes  and  Batten  were  authorised  by  Ayre  to  make  the  contract 
with  Peterson. 

WrLUAMs,  J. : 

I  am  of  the  same  opinion.  Construing  the  contract  according  to 
the  ordinary  meaning  of  the  words,  I  think  it  excludes  the  month 
of  February. 

Watson,  for  the  plaintiff,  asked  that  the  costs  of  the  former       [  370  ] 
trial,  and  of  the  rule,  might  be  directed  to  abide  the  event  of  the 
next  trial. 

Jbbvis,  Ch.  J. : 

I  ruled  that  there  was  no  variance.  In  that  I  was  wrong.  The 
rule  must  be  made  absolute  for  a  new  trial  simpUciter. 

Rule  absolute  (1). 


GUILFORD  V.  SIMS.  isss. 

(13  C.  B.  370—371.)  Jan^O. 

The  mere  non-payment  of  money  by  an  attorney,  pursuant  to  an  order        [  370  ] 
and  rule  of  Court,  is  no  ground  for  gtiiking  him  off  the  roll. 

WiLKiys,  Berjt.,  moved  for  a  rule  calling  upon  an  attorney  of 
tbis  Court  to  show  cause  why  he  should  not  be  struck  off  the  roll, 
for  disobedience  of  an  order  of  a  Judge,  made  on  the  5th  instant, 
directing  him,  within  twenty-four  hours,  to  pay  over  to  the  plain- 
tiff, or  his  attorney,  certain  moneys  which  had  been  received  by 
bim  as  attorney  for  the  plaintiff,  and  which  order  had  since  been 
jxxade  a  rule  of  Court. 

(1)  The  cause  was  ultimately  referred. 
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GuiLFOKD         ( Jebvis,  Ch.  J. :    Is  not  the   proper  coarse,  to  apply    for  an 
Sims.        attachment  ?) 


In  a  case  of   In   re  (i),   where   an    attorney  had,    upon  a 

reference  to  the  Master,  been  directed  to  refund  a  sum  of  money, 
but  disobeyed  the  direction,  and  kept  out  of  the  way,  the  Court, 
after  time  taken  to  consider,  ordered  him  to  be  struck  off  the  roll, 
— Lord  Dbnman  saying :  "  We  delayed  giving  our  judgment  in  this 
case,  because  we  wished  to  see  whether  there  was  any  precedent  for 
such  an  application,  where  there  had  been  a  mere  non-payment  of 
money.  We  find  a  case  stated  in  Mr.  Maugham's  book  on  the  Law 
[  •STi  ]  of  Attorneys,  which  *occurred  in  1821,  where  the  Court  made  an 
order  for  striking  an  attorney  off  the  roll,  under  somewhat  similar 
circumstances.   We  think  the  same  course  ought  to  be  pursued  here." 

(Jbrvis,  Ch.  J. :  There  must  be  very  special  circumstances  to 
justify  such  a  course :  mere  non-payment  of  money  will  not  do. 

Lu8h,  amicus  curia,  stated  that  the  case  in  10  Jurist,  198,  was 
cited  in  the  Privy  Council,  in  a  case  of  Smith  v.  Tlie  Justices  of 
Sierra  Leone  (2),  and  that  Court  would  not  listen  to  it.) 

Per  Curiam  : 

Attachment  is  clearly  the  proper  course.    There  is  no  pretence 

for  this  motion. 

Rule  refused, 

IN  THE  EXCHEQUER  CHAMBER. 
1863.  ENTHOVEN  v.  HOYLE  and  Another. 

(13  C.  B.  373—399;  S.  0.  21  L.  J.  C.  P.  100 ;  16  Jur.  272.) 

[Stamping  of  debentures — ^Admissibility  of  insufficiently  stamped  document 
for  collateral  purpose.     See  Stamp  Act,  1891,  Sect.  14  (4)  and  Sched.] 


[399] 


1863.  HAKRISON  V.   CRESWICK(8). 

(13  C.  B.  399-417  ;  S.  C.  21  L.  J.  C.  P.  113 ;  16  Jur.  315.) 

A  cause  and  all  matters  in  difference  between  the  parties  were  referred  to 
a  barrister.  A  cross-claim  was  urged  on  the  part  of  the  defendant  befur*- 
the  arbitrator.  The  arbitrator,  professing  to  make  his  award  *•  of  and  con- 
cerning the  said  several  premises  so  referred  as  aforesaid,*'  after  disposing 

(1)  10  Jur.  198.  (1867)  L.  B.  2  C.  P.  296,  36  L.  J.  C.  P. 

(2)  7  Moo.  P.  0.  174.  168. 

(3)  Followed   in  Jewell  v.    Christie 
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of  all  the  issues  iu  favour  of  the  plaintiff,  directed  the  defendant  to  pay  a      Habbisoi? 
gross  sum  to  the  plaintiff,  apportioned  the  costs  of  the  reference  and  award,  v. 

and,  on  payment  thereof,  directed  that  the  plaintiff  should  execute  and     ^»mwick. 
deliver  to  the  defendant  a  general  release :  but  nothing  was  said  in  respect 
of  the  cross-claim :  Held,  that  the  award  was,  nevertheless,  final ;  for,  that 
it  must  be  intended  from  the  silence  of  the  arbitrator  upon  the  subject  that 
he  had  negatived  the  cross-claim. 

This  was  an  action  of  debt  upon  an  award. 

The  declaration  stated,  that  theretofore,  to  wit,  on  the  8l8t  of 
March,  1849,  the  plaintiff  then  being  such  registered  public  officer 
as  aforesaid  of  the  said  persons  united  and  established  in  co-part- 
nership as  aforesaid  under  the  said  name,  style,  and  firm  of  the 
Sheffield  and  Botherham  Joint- Stock  Banking  Company,  a  certain 
action  on  promises  was  commenced  in  this  Court,  on  behalf  of  the 
said  co-partnership,  by  and  in  the  name  of  the  plaintiff  as  such 
pubUc  registered  officer  as  aforesaid,  and  suing  for  and  on  behalf 
of  the  said  co-partnership  as  aforesaid,  against  the  defendant ;  that 
thereupon,  theretofore,  to  wit,  on  the  7th  of  March,  1860,  the  said 
action  being  depending  in  the  said  Court,  and  undetermined,  by  a 
Judge's  order,  dated,  &c.,  it  was,  amongst  other  things,  ordered, 
with  the  consent  of  the  attorneys  on  both  sides  in  the  said  cause 
(the  said  attorneys  being  then  duly  authorised  to  give  such  consent), 
that  the  said  cause  and  all  matters  in  difference  between  the  said 
parties  bhould  *be  referred  to  the  award,  &c.,  of  one  G.  M.  D.,  so  [  *400  ] 
as  that  he  should  make  and  publish  his  award  in  writing  of  and 
concerning  the  matters  referred  to  him,  ready  to  be  delivered  to  the 
said  parties  in  difference,  or  such  of  them  as  should  require  the 
same,  or  to  the  public  officer  for  the  time  being  of  the  said  Banking 
Company,  or  to  the  personal  representative  of  the  defendant,  in 
ease  of  the  death  of  the  said  defendant  before  the  making  of  the 
said  award,  on  or  before  the  1st  of  January  then  next  ensuing,  or 
on  or  before  such  further  or  ulterior  day  or  time  as  he  the  said 
G.  M.  D.  should,  by  indorsement  to  be  made  on  the  said  order 
before  or  after  the  said  day,  appoint ;  and  it  was  also  ordered  that 
the  said  parties  should  in  all  things  abide  by,  perform,  fulfil,  and 
keep  such  award  so  to  be  made  as  aforesaid :  Averment,  that,  after- 
wards, and  before  the  said  1st  of  January  next  ensuing  the  making 
of  the  said  order,  to  wit,  on  the  28th  of  October,  1850,  the  said 
G.  M.  D.,  having  duly  taken  upon  himself  the  burthen  of  the  said 
arbitration,  did  duly  make  and  publish  his  award  in  writing  of  and 
concerning  the  said  matters  referred  to  him,  ready  to  be  delivered 
to  the  said  parties,  or  such  of  them  as  should  require  the  same,  or 
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HAEBiaoM  the  award  mentioned  ;  that  evidence  was  given  before  the  arbitrator, 
GanwioK.  that  the  sum  of  2,700{.  had  been  tendered  to  Wake,  on  behalf  of 
the  said  Banking  Company,  by  the  defendant,  after  the  commence- 
ment of  the  original  action,  and  before  the  date  of  the  order  of 
reference ;  that  it  was  contended  before  the  arbitrator,  and  claimed 
on  behalf  of  the  defendant,  by  his  counsel,  that  he  was  entitled  by 
[  *409  ]  way  of  *cro8S-action  to  recover  damages  from  the  said  Banking 
Company  for  a  breach  of  agreement  by  them,  in  refusing  to  accept 
the  said  sum  of  2,7002.  from  the  defendant  in  full  of  all  demands 
down  to  the  date  of  the  said  agreement,  and  in  bringing  an  action 
against  the  defendant  for  a  larger  sum  claimed  by  the  Banking 
Company  to  be  due  to  them  from  the  defendant,  and  that  a  form  of 
declaration  was  framed  before  the  arbitrator  in  support  of  such 
claim  for  damage  on  the  part  of  the  defendant  against  the  said 
Banking  Company,  for  the  breach  by  them  of  the  said  agreement, 
and  averring  that  the  deposit  of  the  title  deeds  was  the  consideration 
for  such  agreement ;  that  it  was  contended  before  the  arbitrator, 
on  the  part  of  the  defendant,  that  the  defendant  was  entitled  to  a 
specific  performance  of  the  agreement  alleged  to  be  contained  in 
the  said  memorandum,  and  that  he  was  also  entitled  to  maintain 
an  action  against  the  said  Banking  Company  for  damages  in  respect 
of  the  said  Banking  Company  not  delivering  up  the  said  title-deeds, 
upon  such  tender  being  made  as  aforesaid. 

The  counsel  for  the  defendant  thereupon  insisted  that  the  learned 
Judge  should  inform  and  direct  the  jury,  that,  if  they  believed  the 
evidence,  they  should  find  a  verdict  for  the  defendant  on  the  two 
first  of  the  said  issues  joined  between  the  said  parties,  or  on  one 
of  them,  because  it  was  proved  by  the  said  evidence  that  the  said 
award  was  not  final,  and  did  not  dispose  of  all  matters  in  difference 
between  the  said  parties  referred  to  and  brought  before  the  arbi- 
trator ;  and  that  it  was  invalid  and  bad  in  law,  inasmuch  as  the 
said  claim  of  the  defendant  for  damages  in  respect  of  the  breach 
of  the  said  agreement  by  the  said  Banking  Company,  for  a  specific 
performance  of  the  said  agreement,  and  the  said  claim  of  the 
defendant  for  damages  in  respect  of  the  said  detention  of  the 
said  title-deeds,  being  referred  to  the  said  arbitrator  by  the  said 
[*4io]  order  of  reference,  and  the  said  award  being  ^wholly  silent  in 
respect  thereof,  the  said  arbitrator  had  not  made  and  published  his 
award  in  writing  of  and  concerning  the  same. 

But  the  learned  Judge  thereupon  refused  so  to  do,  and  ruled, 
held,  and  affirmed,  and  informed  the  jury,  that,  if  they  believed  the 
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evidence  in  the  caaae,  the  award  was  final,  and  disposed  of  all  such     habrisok 
matters  in  difference,  and  was  valid  and  good  in  law.  crbswick 

The  counsel  for  the  defendant  thereupon  excepted  to  this  ruling 
and  opinion  of  the  learned  Judge,  as  well  because  he  refused  to 
direct  a  verdict  for  the  defendant  on  the  said  two  issues,  or  one  of 
them,  as  because  he  directed  a  verdict  for  the  plaintiff  on  all  and 
each  of  the  said  issues. 

In  conformity  with  the  ruling  of  the  learned  Judge,  the  jury 
found  a  verdict  for  the  plaintiff  on  all  the  issues,  debt  8,139^.  8s., 
damages  135Z.  178.  6d,,  costs  40«.,  and  judgment  was  entered 
accordingly. 

The  defendant  having  brought,  a  writ  of  error,  the  exceptions 
came  on  for  argument  in  Hilary  Term  last,  before  Parke,  B., 
Patteson,  J.,  Alderson,  B.,  Coleridge,  J.,  Wightman,  J.,  Piatt,  B., 
and  Martin,  B. 

ilillerf  Serjt.,  for  the  plaintiff  in  error : 

The  award  is  bad,  for  not  finally  deciding  all  matters  in  difference 
between  the  parties.  Where  it  appears,  either  upon  the  face  of  the 
award,  or  by  a  plea  pleaded  in  an  action  brought  to  enforce  the 
award,  that  there  were  matters  in  difference  which  were  brought 
under  the  consideration  of  the  arbitrator,  upon  which  he  has 
omitted  to  adjudicate,  the  award  is  bad. 

(Pabke,  B.  :  Unless  the  contrary  appears,  the  Court  will 
presume  that  the  award  disposes  finally  of  all  the  matters  in 
difference.) 

The  omission  is  here  raised  by  a  plea  that  the  arbitrator  did  not 
make  and  publish  his  award  of  and  concerning  the  matters 
referred.  The  arbitrator  has  disposed  "^of  the  several  issues  in  [*4i]] 
the  action ;  but  he  has  preserved  an  absolute  silence  as  to  the 
cross-claim  of  the  defendant,  which  was  brought  before  him  as 
a  matter  in  difference.  If  he  thought  it  unfounded,  he  should 
bave  said  so. 

(Albbbson,  B.  :  Where,  from  its  nature,  a  claim  is  such  as  to 
require  an  affirmative  decision  to  give  it,  silence  will  not  do  so  :  but, 
where  the  claim  is  such  as  to  require  only  a  negative  decision,  is 
not  the  omission  to  say  anything  about  it  a  decisiou  against  the 
claim? 

83— 2 
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HARKI80N         Martin,  B.  :  Does  not  the  arbitrator  here  virtually  negative  the 
Cbmwick.     defendant's  claim,  wben  he  decides  that  the  Banking  Company  have 
a  right  to  hold  the  title-deeds  which  the  defendant  deposited  with 
them,  until  he  pays  them  the  2,700/.  with  interest  ?) 

The  decision  of  the  arbitrator  is  not  to  be  left  to  speculation  and 
conjecture :  the  parties  are  entitled  to  have  such  a  decision  as  shall 
put  a  iinal  end  to  all  disputes  and  differences  between  them.  The 
Court  will  not,  it  is  submitted,  further  extend  the  rule  as  to  awards 
professing  to  be  made  de  yrcemism,  which  some  very  learned  Judges 
have  followed  with  much  hesitation  and  reluctance.  [He  cited 
Gyde  v.  Boucher  (l),  liandall  v.  liandaU  (2),  Mitchell  v.  StuveUy  (s), 
Thornton  v.  Honibi/  (4),  hi  re  GiUon  and  the  Mersey  and  Clyde 
Navigation  Company  (5),  Doe  d.  Madkins  v.  Horner  (6),  Dunn  v. 
Wurlters  (7),  and  Pen-y  v.  Mitchell  (8).] 

[Hi]  Cowling,  for  the  defendant  in  error,  was  stopped. 

Parke,  B.  : 

This  case  is  quite  free  from  doubt.  The  question  is,  whether  the 
award  sufficiently  decides  the  matters  in  difference  between  the 
parties.  This  is  an  action  brought  upon  the  award  after  an  uusac- 
cessful  attempt  to  enforce  it  by  means  of  a  rule  under  the  1  «&  2 
Vict.  c.  110,  s.  18.  The  pleas  were:  first,  nunqnam  indebitcUus; 
secondly,  that  the  arbitrator  did  not  make  and  publish  his  award 
of  and  concerning  the  said  matters  so  referred  to  him,  modo  et 
forjnd.  Under  this  latter  plea,  it  was  competent  to  the  defendant 
to  insist  that  the  arbitrator  had  failed  to  adjudicate  upon  all  the 
matters  submitted  to  him, — that  there  was  a  matter  in  difference 
between  the  parties,  subsisting  at  the  time  of  the  order  of  reference, 
and  duly  notified  to  the  arbitrator,  upon  which  he  had  omitted  to 
decide.  The  question,  therefore,  is,  whether,  referring  to  the  sub> 
[  *415  ]  mission  *and  to  the  evidence,  it  does  not  sufficiently  appear  that 
the  arbitrator  in  this  case  has  by  his  award  finally  disposed  of  all 
the  matters  in  difference  submitted  to  him.  It  appears  from  the 
bill  of  exceptions,  that  it  was  contended,  on  the  part  of  the  defen> 
dant,  before  the  arbitrator,  that,  certain  title-deeds  of  property 
belonging  to  the  defendant  had  been  deposited  by  him  with  the 

(Ij  5  Dowl.  p.  C.  127.  (5)  37  K.  K.  481  (3  B.  &  Ad.  493), 

(2)  8  R.  B.  601  (7  East,  81).  (6)  47  1{.  B.  473  (8  Ad.  &  EL  23d). 

(S)  14  B.  B.  287  (16  Ea«t,  58).  (7)  ©0  R.  B.  733  (9  M.  &  W.  293). 

(4)  8  Biiig.  13.  ^8)  12  M.  &  W.  792. 
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Bank,  as  a  security  for  a  sum  of  2,700Z.  which  it  was  agreed  should  Hakrison 
be  taken  in  full  satisfaction  of  all  demands  of  the  Company  upon  crrvSwick. 
him ;  that  the  money  had  been  duly  tendered  ;  and  that  the  Com- 
pany refused  to  deliver  up  the  title-deeds :  and  the  memorandum 
of  the  3rd  of  April,  1848,  was  produced  before  the  arbitrator  as 
evidence  of  such  agreement.  And  the  defendant  contends,  that, 
among  the  matters  submitted  to  the  arbitrator,  was,  a  matter  in 
difference,  subsisting  before  the  date  of  the  submission,  consisting 
of  a  claim  for  damages  against  the  Company  for  the  breach  of  this 
agreement  to  accept  the  2,7002.  in  satisfaction  of  their  claim,  and 
for  refusing  to  deliver  up  the  title-deeds.  We  are  of  opinion  that 
the  evidence  offered  before  the  arbitrator  does  not  substantiate 
either  of  these  alleged  causes  of  action.  It  is  clear  that  no 
action  lies  against  a  creditor  for  not  accepting  from  his  debtor 
a  smaller  sum  in  satisfaction  of  a  greater.  Nor  do  we  think,  that, 
under  the  circumstances,  any  action  would  lie  against  the  Banking 
Company  to  recover  back  the  title-deeds, — the  object  of  the  tender 
not  having  been  notified  to  them.  It  is  not,  however,  necessary  to 
decide  that  point.  It  was  contended,  on  the  part  of  the  plaintiff  in 
error,  that  these  were,  nevertheless,  matters  upon  which  he  had  a 
right  to  have  the  decision  of  the  arbitrator  one  way  or  the  other. 
That  undoubtedly  is  so :  and  the  only  question,  therefore,  is,  whether 
the  arbitrator  has  not  by  his  award  impliedly,  if  not  in  express 
terms,  finally  disposed  of  the  matter.  The  rule  as  laid  down  in  the 
notes  to  Birks  *v.  Trippett  (1),  is,  that,  where  an  award  professes  to  L  *^^^  ] 
be  made  de  prceinissis,  "  Even  where  there  is  no  award  of  general 
releases,  the  silence  of  the  award  as  to  some  of  the  matters  sub- 
mitted and  brought  before  the  arbitrator,  does  not  per  se  prevent  it 
from  being  a  sufficient  exercise  of  the  authority  vested  in  him  by 
the  submission.  An  award  is  good,  notwithstanding  the  arbitrator 
has  not  made  a  distinct  adjudication  on  each  or  any  of  the  several 
distinct  matters  submitted  to  him,  provided  that  it  does  not  appear 
that  he  has  excluded  any."  For  this  position,  the  learned  editor 
cites  Gray  v.  Gwennap  (2),  Hayllar  v.  EUia  (3),  In  re  Gillon  and  the 
Mersey  and  Clyde  Navigation  Company  (4) ,  Day  v.  Bonnin{b\  In  re 
Brotcn  and  the  Croydon  Canal  Company  (6),  Dunn  v.  Warlters  (7), 
Wyatt  V.  CurneU  (s),  and  the  dictum  of  Gibbs,  Ch.  J.,  in  Craven  v. 

(1)  1  Wma.  Saund.  33  a.  (5)  43  R  R,  614  (3  Bing.  N.  0.  219). 

(2)  18  R.  R.  442  (1  B.  &  Aid.  106).  (6)  9  Ad.  &  El.  522 ;  1  P.  &  D.  391. 

(3)  6  Bing.  225  ;  3  Moo.  &  P.  553.  (7)  60  R.  R.  733  (9  M.  &  W.  293). 

(4)  37  R.  R.  481  (3  B.  &  Ad.  493).  (8)  6;<  R.  R.  839  (1  Dowl.  N,  S.  327). 
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Harrison  Craven  (i).  Where  an  award  is  made  de  pr^emissis,  the  presumption 
(^BBswiGK.  is,  that  the  arbitrator  intended  to  dispose  finally  of  all  the  matters 
in  difference ;  and  his  award  will  be  held  final,  if  by  any  intendment  it 
can  be  made  so.  The  rule  is  this, — where  there  is  a  further  claim 
made  by  the  plaintiff,  or  a  cross-demand  set  up  by  the  defendant, 
and  the  award,  professinpr  to  be  made  of  and  concerning  the  matters 
referred,  is  silent  respecting  such  further  claim  or  cross-demand, 
the  award  amounts  to  an  adjudication  that  the  plaintiff  has  no  such 
further  claim,  or  that  the  defendant's  cross-demand  is  untenable : 
but,  where  the  matter  so  set  up  from  its  nature  requires  to  he 
specifically  adjudicated  upon,  mere  silence  will  not  do.  Thus,  in 
Doe  d.  Madkins  v.  Homer,  where  the  plaintiff  claimed  to  be  entitled 
to  recover  lands  upon  two  separate  demises,  and  an  arbitrator  to 
whom  all  matters  in  difference  in  the  cause  were  referred,  awarded 
[  ♦417  ]  *"  Qf  ^j^^  concerning  the  matters  referred,"  that  the  plaintiff  was 
entitled  to  the  possession  "  of  a  certain  part  of  the  lands  sought  to 
be  recovered,"  but  did  not  say  upon  which  demise, — the  Court  held 
the  award  bad,  for  not  deciding  upon  which  demise  the  plaintiff 
was  to  recover,  and  also  for  not  awarding  as  to  the  residue  of  the 
lands.  It  may,  perhaps,  be  doubted  whether  an  award  in  eject- 
ment, which  finds  that  the  plaintiff  is  entitled  to  recover  a  portion 
only  of  the  lands  sought  to  be  recovered,  is  not  final :  but  clearly 
that  case  was  correctly  decided  upon  the  other  point.  There  are 
many  other  cases  which  might  be  put,  where  the  arbitrator's 
silence  would  not  be  decisive.  If  the  arbitrator  be  called  upon  to 
decide  whether  or  not  a  partnership  existed  between  two  persons, 
or  what  was  the  interest  which  a  party  took  in  certain  property, 
whether  an  estate-tail  or  an  estate  in  fee,  a  general  award  profess- 
ing to  adjudicate  upon  all  the  matters  referred,  would  clearly  not 
suffice.  Most  of  the  cases  will  be  found  to  fall  within  the  principle 
above  stated.  This  was  the  view  taken  by  the  Courfc  of  Common 
Pleas,  when  this  award  was  before  them  ;  and  I  entirely  concur  in 
the  opinion  they  expressed.  It  may  be  added  that  there  is  a  part 
of  the  award, — which  was  adverted  to  by  my  brother  Martd?,  in 
the  course  of  the  argument, — which  possibly  may  be  considered  as 
an  adjudication  by  the  arbitrator  upon  the  matter  complained  of  as 
left  undecided.  The  award  impowers  the  Banking  Company  to 
retain  possession  of  the  title-deeds  until  the  2,700{.  and  interest 
shall  be  paid :  this  may  be  considered  to  be  awarding,  in  effect 
and  substance,  that  there  was  no  legal  tender  of  the  2,700/. 
(1)  18  E.  B.  623  (7  Taunt  644), 
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Independently,  however,  of  that,  we  are  all  of  opinion  that  the  Harrisok 
matter  is  concluded  by  the  general  statement  that  the  award  is  cbbbwick. 
made  "  of  and  concerning  the  matters  so  as  aforesaid  referred.*' 

Judgment  affirmed. 


STAINBANK  and  Another  v.  SHEPARD  (1).  isss. 

(13  C.  B.  418—444 ;  S.  C.  1  C.  K  R  609 ;  22  L.  J.  Ex.  341 ;  17  Jur.  1032.)  ^^*- 

The  master  of  a  yeesel  has  no  authority  to  hypothecate,  for  money  bor-  [  ^^^  J 
rowed  at  a  foreign  port  for  necessary  repairs  and  disbursements,  and  by  the 
same  instrument  pledge  the  personal  credit  of  his  owner  for  such  adyances, 
— ^whether  maritime  interest  be  stipulated  for  or  not.  But  a  bottomry- 
bond  may  be  given  at  the  same  time  with,  and  as  a  oollateral  security  for, 
bills  drawn  on  the  owners  for  moneys  so  borrowed. 

A  vessel  having  put  into  a  foreign  port  in  a  damaged  state,  the  master 
borrowed  money  of  a  merchant  there,  for  necessary  repairs  and  disburse- 
ments ;  to  secure  which,  he  drew  bills  upon  his  owner,  and  also  executed  an 
instrument  which  purported  to  be  an  hypothecation  of  the  ship,  cargo,  and 
freight.  By  this  instrument,  the  merchant  who  advanced  the  money  forbore 
all  interest  beyond  the  amount  necessary  to  insure  the  ship  to  cover  the 
advances ;  and  the  master  took  upon  himself  and  his  owner  the  risk  of  the 
voyage,  making  the  money  payable  at  all  events,  and  subjecting  the  ship 
to  seizure  and  sale  by  virtue  of  process  *'  out  of  her  Majesty *s  High  Court 
of  Admiralty  of  England,  or  any  Court  of  Vice- Admiralty  possessing  juris- 
diction at  the  port  at  which  the  said  vessel  might  at  any  time  happen  to  be 
lying,  or  to  be,  according  to  the  maritime  law  and  custom  of  England,'*  in 
the  event  of  the  bills  being  refused  acceptance,  or  being  dishonoured  : 

Held,  that,  this  not  being  such  an  hypothecation  as  could  be  enforced  in 
the  Court  of  Admiralty, — the  payment  of  the  money  borrowed  not  being 
made  to  depend  upon  the  arrival  of  the  vessel, — the  merchant  had  no 
insurable  interest  in  the  ship. 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declara- 
tion stated  that  the  plaintiffs,  by  and  under  the  name,  style, 
description,  and  firm  of  G.  Stainbank  &  Son,  theretofore,  to  wit,  on 
the  Ist  of  December,  1846,  according  to  the  usage  aud  custom  of 
merchants,  caused  to  be  made  a  certain  policy  of  insurance,  pur- 
porting thereby,  and  containing  therein  that  the  plaintiffs,  as  well 
in  their  own  names  as  for  and  in  the  name  and  names  of  all  and 
every  other  person  or  persons  to  whom  the  same  did,  might,  or 
should  appertain,  in  part  or  in  all,  did  make  assurance,  and  cause 
themselves,  and  them,  and  every  of  them,  to  be  insured,  lost  or  not 
lost,  at  and  from  Quebec  to  a  final  port  of  discharge  in  the  United 
Kingdom,  upon  any  kind  of  goods  and  merchandises,  and  also  upon 
the  body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and 
other  furniture  of  and  in  the  good  ship  or  vessel  called  the  Hartland^ 

(1)  See  The  Onward  (1873)  L.  R  4  A.  i^-  E.  38,  42  L.  J.  Ad.  61, 
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Stainbawk    whereof  was  master  George    Hooper, — beginning   the    adventure 
Shxpard.     ^PO"  *^®  ^^^^  goods  and  merchandiBes  from  the  loading  thereof 
aboard   the    said    ship,  upon    the  said  ship,  &c.,  and  so  should 
[  ♦iis  ]       continue  and  endure  during  her  abode  there,  *upon  the  said  ship, 
&c.,  and,  further,  until  the  said  ship,  with  all  her  ordnance,  tackle, 
apparel,  &c.,  and  goods  and  merchandises  whatsoever,  should  be 
arrived  at  (as  above),  upon  the  said  ship,  &c.,  until  she  had  moored 
at  anchor  twenty-four  hours  in  good  safety,  and  upon  the  goods 
and  merchandises  until  the  same  should  be  there  discharged  and 
safely  landed ;  and  that  it  should  be  lawful  for  the  said  ship,  &c., 
in  the  said  voyage,  to  proceed  and  sail  to,  and  touch  and  stay  at, 
any  ports  or  places  whatsoever  and  wheresoever,  without  being 
deemed  a  deviation,  and  without  prejudice  to  the  said  insurance: 
the  said  ship,  goods,  and  merchandises,  &c.,  for  so  much  as  con- 
cerned the  assured,  by  agreement  between  the  assured  and  assurers 
in  that  policy,  were  and  should  be  1,600Z.  advances  for  repairs  and 
disbursements,  and  the  whole  valued  at  1,675Z.,  including  premium 
of  insurance :  touching  the  adventures  and  perils  which  they,  the 
assurers,  were  contented  to  bear,  and  did  take  upon  them  in  that 
voyage,  they  were  of  the  seas,  men  of  war,'fire,  enemies,  pirates, 
rovers,  thieves,  jettisons,  letters  of  marque  and  countermarque, 
surprisals,  takings  at  sea,  arrests,  restraints,  and  detainments  of  all 
Kings,  Princes,  and  people,  of  what  nature,  condition,  or  quality 
soever,  barratry  of  the  master  and  mariners,  and  of  all  other  perils, 
losses,  and  misfortunes  that  had  or  should  come  to  the  hurt,  detri- 
ment, or  damage  of  the  said  goods  and  merchandises,  and  ship,  iSrc, 
or  any  part  thereof :  and,  in  case  of  any  loss  or  misfortune,  it 
should  be   lawful   to  the  assured,   their    factors,    servants,    and 
assignees,  to  sue,  labour,  and  travel  for,  in,  and  about  the  defence, 
safeguard,  and  recovery  of  the  said  goods  and  merchandises,  &c., 
and   ship,    &c.,   or   any  part  thereof,   without  prejudice  to  that 
assurance ;  to  the  charges  whereof  they  the  assurers  would  contri- 
bute, each  one  according  to  the  rate  or  quantity  of  his  sum  therein 
[  *420  J      assured,  &c.,  &c. :  that  it  was  agreed  by  them,  the  insurers,  *that 
that  writing  or  policy  of  assurance  should  be  of  as  much  force  and 
effect  as  the^  surest  writing  or  policy  of  insurance  theretofore  made 
in  Lombard  Street,  or  in  the  Boyal  Exchange,  or  elsewhere  in 
London  ;  and  so  they,  the  assurers,  were  contented,  and  did  thereby 
promise  and  bind  themselves,  each  one  for  his  own  part,  their 
heirs,  executors,  and  goods,  to  the  assured,  their  executors,  adminis- 
trators, and  assigns,   for  the  true  performance  of  the  premises. 


▼OL.  xciii.]       1853.    EX.  CH.     18  C.  B.  420—421.  601 

confessing  themselves  paid  the  consideration  due  unto  them  for  Stainbank 
that  assurance,  by  the  assured,  at  and  after  the  rate  of  ten  guineas  shepabd. 
jier  cent. :  that,  by  a  certain  memorandum  thereunder  written, 
corn,  fish,  salt,  fruit,  flour,  and  seed,  were  warranted  free  from 
average,  unless  general,  or  the  ship  should  be  stranded, — sugar, 
tobacco,  hemp,  flax,  hides,  and  skins,  were  warranted  free  from 
average  under  6  per  cent., — and  all  other  goods,  and  also  the  ship 
and  freight,  were  warranted  free  from  average  under  8/.  per  cent., 
unless  general,  or  the  ship  should  be  stranded ;  and  by  a  certain 
other  memorandum  thereunder  written,  it  was  declared,  that,  in 
case  of  loss,  the  said  policy  should  be  deemed  suflScient  proof  of 
interest :  Averment,  that  the  said  policy  of  insurance  and  memo- 
randa were  so  made  by  the  plaintiffs  as  aforesaid,  as  the  agents  of 
John  Gilmour,  David  Gilmour,  Allan  Gilmour  of  Montreal,  James 
Gilmour,  John  Pollok,  Arthur  Pollok,  Allan  Gilmour  of  Glasgow, 
and  Bobert  Bankin,  and  for  their  use  and  benefit,  and  that  the 
plaintiffs  did  receive  the  order  for  and  effect  the  said  policy  of 
insurance  as  such  agents  as  aforesaid,—- of  all  which  premises,  the 
defendant  afterwards,  to  wit,  on  the  1st  of  December,  1846,  had 
notice :  that  thereupon,  in  consideration  that  the  plaintiffs,  at  the 
request  of  the  defendant,  had  then  paid  to  the  defendant  a  certain  sum 
of  money,  to  wit,  the  sum  of  twenty  guineas,  as  a  premium  or  reward 
for  the  insurance  of  200Z.,  of  and  iu  the  premises  in  the  said  policy  of 
^insurance  mentioned,  and  had  then  promised  the  defendant  to  [  '421  ] 
perform  and  fulfil  all  things  in  the  said  policy  contained  on  the 
part  and  behalf  of  the  insured  to  be  performed  and  fulfilled,  the 
defendant  then  promised  the  plaintiffs  that  he  would  become  and 
be  an  insurer  to  the  plaintiffs  of  the  said  sum  of  200Z.  upon  the 
premises  in  the  said  policy  of  insurance  mentioned  on  his  part  and 
behalf,  as  such  insurer  of  the  said  sum  of  200Z.,  to  be  performed 
and  fulfilled ;  and  the  defendant  then  became  and  was  an  insurer 
to  the  plaintiffs,  and  then  duly  subscribed  the  said  poUcy  of 
insurance  as  such  insurer,  for  the  sum  of  200Z.,  upon  the  premises 
in  the  said  policy  in  that  behalf  mentioned :  that  the  said  John 
Gilmour,  David  Gilmour,  Allan  Gilmour  of  Montreal,  James 
Gilmour,  John  Pollok,  Arthur  Pollok,  Allan  Gilmour  of  Glasgow, 
and  Bobert  Bankin,  some  or  one  of  them,  were  or  was  tlien, 
and  from  thence  continually  afterwards  until  and  at  the  time 
of  the  loss  thereinafter  mentioned,  interested  in  the  premises 
in  the  said  policy  of  insurance  and  memoranda  mentioned,  to 
a   large  amount,   to  wit,   to  the  value  and  amount  of  all   the 
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Stain  BANK  moneys  by  them  ever  insured  or  cansed  to  be  insured  thereon :  and 
shepabd.  that  theretofore,  to  wit,  on  the  26th  of  November,  1846,  the  said 
ship  or  vessel  departed  and  set  sail  from  Quebec  aforesaid,  on  her 
said  voyage,  to  a  final  port  of  discharge  in  the  United  Kingdom,  to 
wit,  Bristol ;  and  that  afterwards,  and  while  the  said  vessel  was 
proceeding  on  her  said  voyage,  and  before  her  arrival  at  any  final 
port  of  discharge  in  the  said  writing  or  policy  of  insurance  mentioned, 
to  wit,  on  the  27th  of  November,  1846,  the  said  vessel  was,  by  the 
perils  and  dangers  of  the  seas,  and  by  stormy  and  tempestuous 
weather,  and  the  violence  of  the  winds  and  waves,  driven  on  the 
shore,  and  thereby,  and  by  means  of  the  premises,  became  bulged, 
broken,  &c.,  and  the  said  ship  then  became  and  was  wholly  lost,  and 
[  *^22  ]  thereby  *the  premises  upon  which  the  defendant  became  and  was 
an  insurer  as  in  the  said  policy  mentioned,  became  wholly  lost, — of 
all  which  premises  the  defendant  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  had  notice,  and  was  then  requested  by  the 
plaintiffs  to  pay  them  the  said  sum  of  2002.  so  insured  by  him  as 
aforesaid,  and  which  said  sum  of  200Z.  he,  the  defendant,  ought 
to  have  paid,  according  to  the  form  and  effect  of  the  said  policy 
of  insurance,  and  his  said  promise  and  undertaking  so  by  him 
made  as  aforesaid :  yet  that  the  defendant  had  disregarded  his 
promise,  &c.  &c. 

The  defendant  pleaded :  first,  non  assumpsit ;  secondly,  that  the 
said  policy  so  made  by  the  plaintiffs  was  not  made  by  them  as 
agents  for  the  said  persons  in  the  said  first  count  in  that  behalf 
mentioned,  for  their  use  and  benefit,  in  manner  and  form  as  therein 
alleged ;  thirdly,  that  the  said  persons  in  the  said  first  count  in 
that  behalf  alleged,  were  not,  nor  were  nor  was  any  or  either  of 
them,  interested  in  the  premises  in  the  said  policy  and  memoranda 
mentioned,  in  manner  and  form  as  in  the  first  count  in  that  behalf 
alleged ;  fourthly,  that  the  said  ship  was  not  lost,  in  manner  and 
form  as  in  the  said  first  count  in  that  behalf  alleged ;  fifthly,  that 
the  premises  upon  which  the  defendant  became  and  was  an  insurer, 
as  in  the  said  policy  and  first  count  in  that  behalf  mentioned,  were 
not,  nor  was  any  part  thereof,  lost,  in  manner  and  form  as  in  the 
said  first  count  in  that  behalf  alleged;  seventhly,  illegality  by 
statute  19  Geo.  II.  c.  87 ;  eighthly,  that  the  policy  was  a  mere 
contract  by  way  of  wagering,  &c. ;  ninthly,  payment  into  Court  of  21/« 

Upon  these  pleas  issues  were  joined. 

The  cause  was  tried  before  Alderson,  B.,  at  the  Summer  Assizes 
at  Liverpool,  in  1851,  when  the  following  facts  appeared  in  evidence 
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on  the  part  of  the  plaintiflfs:  On  the  20th  of  September,  1846,  the  Stainbahk 
Hartland  sailed  *with  a  cargo  from  Quebec  for  Bristol.  Having  shkpard. 
sustained  sea-damage,  she  put  back  to  Quebec  within  a  few  days  I  *423  j 
after  she  sailed  from  that  place,  for  the  purpose  of  effecting  the 
necessary  repairs  to  enable  her  to  resume  her  voyage.  The  ship 
was  worth  repairing,  at  Quebec,  and  a  prudent  owner,  uninsured, 
wotdd  have  repaired  her.  To  effect  these  repairs,  it  was  necessary 
for  the  captain  to  raise  money;  and  he  had  no  other  means  of 
doing  so  at  Quebec,  than  by  borrowing  money  there,  which  he  could 
not  borrow  without  executing  some  instrument  purporting  to  be  a 
charge  on  the  ship,  in  some  form.  The  captain  thereupon  borrowed 
from  Allan  Gilmour  &  Co.,  of  Quebec,  the  parties  averred  in  the 
declaration  to  be  interested  in  the  said  insurance,  for  such  necessary 
repairs  and  disbursements,  the  sum  of  1,600{.,  being  the  sum 
required  for  that  purpose;  to  secure  which,  with  the  anticipated 
premium  of  insurance,  he  drew  upon  the  owner  of  the  ship,  who 
resided  in  England,  and  upon  the  consignee  of  the  cargo,  respectively, 
two  separate  bills  of  exchange,  and  agreed  to  execute  an  instrument 
under  his  hand  and  seal,  of  which  the  following  is  a  copy : 

'*  To  all  to  whom  these  presents  shall  come,  I,  George  Hooper, 
the  master  and  commander  of  the  barque  or  vessel  called  the 
Hartland,  of  Biddeford,  of  the  burthen  of  487  tons,  or  thereabouts, 
at  present  lying  in  the  harbour  of  Quebec,  send  greeting :  Whereas 
the  said  barque,  the  Hartland,  on  the  prosecution  of  her  voyage 
from  Quebec  to  Bristol,  with  a  timber  cargo,  did,  on  the  20th 
of  September  last,  strike  in  the  traverse,  and  then  fell  over  on  her 
broadside,  and  sustained  such  serious  damage  and  loss  that  the  said 
George  Hooper  thought  proper  to  put  back  to  Quebec  for  repairs  ; 
which  was  accordingly  done ;  and,  having  required  the  advance  of  a 
certain  sum  of  money  to  defray  the  expenses  of  steam-boat  hire, 
discharging  the  cargo  of  said  vessel,  and  repairing  her,  ^replacing  [  *424  ] 
the  articles  lost,  reloading,  and  expenses  for  other  necessaries, 
without  which  the  said  vessel  could  not  proceed  on  her  intended 
voyage  to  Bristol  aforesaid,  I,  the  said  George  Hooper,  did  apply  to 
John  Gilmour  and  David  Gilmour,  of  Quebec,  in  Canada,  Allan 
Gilmour,  and  James  Gilmour,  of  Montreal,  in  Canada,  John  Pollok, 
Arthur  Pollok,  and  Allan  Gilmour,  of  Glasgow,  in  Scotland,  and 
PU>bert  Bankin,  of  Liverpool,  in  England,  merchants  carrying  on 
business  at  Quebec  under  the  name  and  style  of  Allan  Gilmour  & 
Co.,  to  advance  me  the  sum  required  for  the  purposes  aforesaid ; 
which  they  the  said  Allan  Gilmour  k  Co.  agreed  to  do,  on  condition 
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Btainbank  otherwise  obtain  it,  borrow  money  on  bottomry  at  maritime  interest, 
suBPABD.  ^^^  pledge  the  ship  and  freight  to  be  earned  in  the  voyage,  for 
re-payment  at  the  termination  of  the  voyaga  When  this  is  done, 
the  owners  are  never  personally  responsible:  MoUoy,  Book  2,  c.  11, 
B.  11.  The  remedy  of  the  lender  is  against  the  master  or  the  ship. 
But,  if  the  person  who  thus  advances  money  does  not  choose  to 
take  upon  himself  the  risk  of  the  ship's  return,  and  will  be  content 
[  ^435  ]  not  to  demand  maritime  interest,  there  seems  to  be  no  ^reason  why 
the  master  should  not  pledge  both  the  ship  itself  and  the  personal 
credit  of  the  owner.  And  in  a  case  which  came  before  8ir  John 
Strange,  M.  B.  {Samsun  v.  Braggiiigton  (1) ),  wherein  a  man  who 
had  advanced  money  to  re-fit  a  ship  in  distress  at  Jamaica,  and 
had  taken  from  the  master  a  deed  of  hypothecation  of  the  ship, 
and  bills  of  exchange  upon  the  principal  owner  in  England,  for  the 
amount  of  the  sum  advanced,  claimed  payment  of  the  owners 
personally,  the  ship  having  been  captured  on  her  voyage  home ; 
it  was  decreed  that  he  should  recover  the  money ;  and  it  was  said 
also  that  the  ship  was  thought  to  be  well  hypothecated.*' 

(Martin,  B.  :  That  passage,  and  the  case  cited,  are  commented 
upon  in  the  judgment  in  Stainbank  v.  Penning.) 

It  certainly  is  a  strong  authority  in  favour  of  the  power  of  the 
master  generally  to  pledge. 

(Mabtin,  B.  :  In  the  case  of  The  Nelson  (2),  Lord  Stowbll  says : 
"  One  objection  is,  that  it  " — the  instrument  under  consideration, 
— "  binds  the  owners  personally  as  well  as  the  ship  and  freight, — 
which  it  cannot  do.  Here  we  don't  take  this  bond  in  toto,  as  is  done 
in  other  systems  of  law,  and  reject  it  as  unsound  in  the  whole,  if 
vicious  in  any  part.  But  we  separate  the  parts,  reject  the  vicious, 
and  respect  the  efficiency  of  those  which  are  entitled  to  operate. 
The  form  of  these  bonds  is  different  in  different  countries :  so  is 
their  authority.  In  some  countries  they  bind  the  owner  or  owners, 
in  others  not:  and,  where  they  do  not,  though  the  form  of  the 
bond  affects  to  bind  the  owners,  that  part  is  insignificant,  but  does 
not  at  all  touch  upon  the  efficiency  of  those  parts  which  have  an 
acknowledged  operation.")  - 

There,  Lord  Stowell  is  dealing  with  an  instrument  which  was  in 
form  a  bottomry-bond,  securing  maritime  interest.    It  is  conceded 

(1)  1  Yes.  Sen.  443.  (2)  1  Hagg.  Adm.  Bep.  176;  citediu  Abbott»p.l60. 
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that  that  cannot  be,  where  the  personal  credit  of  the  owner  is  also  Stainbank 

pledged.     One  can  very  well  conceive  why  *the  lender  should  be  shbpabi>. 

restrained  from  charging  exorbitant  interest,  and  at  the  same  time  [  *^36  ] 
have  the  personal  security  of  the  borrower. 

(Eble,  J. :  Is  not  the  principle  this,  that  the  bottomry  contract, 
without  the  risk,  would  be  usurious  ? 

Martin,  B.  :  What  can  the  English  usury  laws  have  to  do  with 
contracts  made  in  a  foreign  country  ?  A  bottomry-bond  is  more 
like  a  post-obit  than  anything  else.) 

In  Justinian's  Institutes,  Lib.  4,  Tit.  YI.,  §  YIL,  it  is  said:  ''  Serviana 

et  quasi   Serviana   (quse  etiam  hypothecaria  vocatur,)  ex  ipsius 

praetoris    jurisdictione    substantiam    capiunt.      Serviana    autem 

experitur  quis  de  rebus  coloni,  quae  pignoris  jure  pro  mercedibus 

fundi  ei  tenentur.    Quasi   Serviana  autem    est,    qua    creditores 

pignora    hypothecasve    persequuntur.      Inter    pignus    autem    et 

hypothecam   (quantum  ad  actionem  hypothecam    attinet,)    nihil 

interest :  nam  de  qua  re  inter  creditorem  et  debitorem  convenerit, 

ut  sit  pro  debito  obligata,  utraque  hac  appellatione   continetur: 

sed  in  aliis  differentia  est.    Nam  pignoris  appellatione  eam  proprie 

rem  contineri  dicimus,  qu8B  simul  etiam  traditur  creditori,  maxime 

si  mobilis  sit;   at  eam,  qusB  sine  traditione  nuda  conventione 

tenetnr,  proprie  hypothecsB  appellatione  contineri  dicimus."     And 

see  the  Code  Civil,  Cap.  III.,  art  2114  et  seq.    In  the  Dictionaire 

de  I'Acad^mie  Franfaise,  the  word  "  Eypotheque  *'  is  thus  defined, 

— "Droit  reel  qui  greve  les  immeubles  affect^s  a  Tacquittement 

d'une  obligation,  d'une  dette,  et  qui  les  suit  en  quelques  mains 

qu*ilB  passent."    In  its  natural  signification,  therefore,  it  clearly 

extends  to  every  description  of  pledge.     Omnia  major  continet  in  se 

minor.     If  the  master  has  power  to  pledge  the  property  of  his 

owner  to  the  extent  of  maritime  interest,  why  may  he  not  pledge 

him  in  the  more  beneficial  and  less  onerous  form  here  adopted  ? 

The  subject  is  much  discussed  in  The  Atlas  (i).    Reference  was  also 

made  to  the  3  &  4  Vict.  c.  65,  ss.  3,  4. 

Tomlinson  (with  whom  was  Watson\  for  the  defendant :  [  *37  ] 

"  Advances  for  repairs  and  disbursements  "  clearly  do  not  con- 
stitute an  insurable  interest.  By  the  instrument  set  out  in  the 
special  verdict,  the  master  professes  to  pledge  and  hypothecate  the 

(1)  2  Hagg.  Adm.  Bep.  48,  70. 
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Statkraiyk  Bhip,  cnrpfo,  and  freight,  and  give  the  Court  of  Admiralty  jnrisdic- 
Hhepabd.  tion  to  seize  the  ship,  and  hy  the  same  instrument  to  retain  the 
personal  responsihility  of  the  owner.  It  is  only  by  tacking  to  it 
the  advances  for  repairs  and  dif^bursements,  that  a  semblance  of 
interest  is  created :  without  the  deed,  there  would  clearly  have  been 
no  insurable  interest.  It  in  effect  changes  the  nature  of  the  risk, 
making  it  an  insurance  upon  the  owner's  solvency.  The  master 
has  no  lien  on  the  ship  for  money  expended  or  debts  incurred  by 
him  for  repairs  done  to  her  on  the  voyage :  Hu^sey  v.  ChrUtie  (i). 
The  like  doctrine  was  extended  to  freight,  in  Smith  v.  Plummer(2), 
where  the  master  was  held  to  have  no  lien  for  wages :  and  a  third 
person  advancing  money  for  the  purpose  can  be  in  no  better 
position  in  this  respect  than  the  master :  it  would  be  a  mere  per- 
sonal debt,  which  is  not  the  subject  of  insurance:  Siftken  v. 
AUnutt  (8) ;  Manfield  v.  Maitland  (4) ;  Palmer  y.  Pratt  (5)  ;  Wint^rr  v. 
Haldimand  (6).  The  master  can  only  confer  alien  by  hypothecation, 
in  such  a  manner  as  to  give  a  remedy  in  the  Admiralty  Court,  to 
the  exclusion  of  the  personal  security  of  his  owner. 

(Martin,  B.  :  In  the  case  of  The  Jane  (7)  a  bill  of  exchange  was 
taken,  and  yet  the  bond  was  held  valid.) 

The  money  was  advanced  on  the  bond  :  the  bill  of  exchange  was  a 
mere  collateral  security.  Here,  however,  by  the  very  terms  of  the 
bond,  the  personal  liability  of  the  owner  is  reserved.  A  bond  "wsa 
held  void  on  that  ground,  in  The  Auffvsta  (8).  In  Abbott,  p.  158  (»>, 
[  ''<»8  J  it  is  said :  "  There  is  no  settled  form  of  *contract  in  use  on  these 
occasions.  Sometimes  an  instrument  in  the  form  of  a  bond,  at 
others  in  the  form  of  a  bill  of  sale,  at  others  of  a  different  shape,  is 
made  use  of.  But,  whatever  the  form,  the  occasion  of  borrowing, 
the  sum,  the  premium,  the  ship,  the  voyage,  the  risks  to  be  borne 
by  the  lender,  and  the  subjection  of  the  ship  itself  as  security,  for 
the  payment,  all  usually  are  and  properly  ought  to  be  expressed.  It 
is  absolutely  necessary  that  the  liability  of  the  lender  to  the  sea  risks 
should  appear  to  be  fairly  collected  from  the  instrument,  otherwise 
the  reservation  of  maritime  interest  will  render  the  security  void, 
on  the  ground  of  usury,  not  only  as  a  charge  upon  the  ship,  but 
also  against  the  person  of  the  borrower.    And,  where  an  instru- 

(1)  9  R  E.  585  (9  East,  426).  (6)  36  E.  R  693  (2  B.  &  Ad.  e49^ 

(2)  19  E.  R  391  (1  B.  &  Aid.  575).  (7)  1  Dods.  Adm.  Rep.  461. 

(3)  1  M.  &  a  39.  (8)  I'Dods.  Adm.  Eep.  283. 

(4)  23  R  R  402  (4  B.  &  Aid.  582).  (9)  R  194,  14th  ed.  (1901). 

(5)  27  R  R  583  (2  Bing.  185). 
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ment  called  a  bottomry-bond  contained  an  express  clause  that  the  Stainbakk 
sum  secured  should  be  paid  within  thirty  days  after  intelligence  of  shbp'asd. 
the  loss.  Lord  Stowbll  doubted  his  jurisdiction  to  entertain  the 
suit  at  all,  and  dismissed  it,  on  the  ground  that  the  very  essence  of 
bottomry,  which  alone  could  give  jurisdiction  to  the  Admiralty,  was 
wanting :  The  Adas  (i).  From  this  sentence,  an  appeal  was  pre- 
sented to  the  Delegates ;  and  that  Court,  after  directing  a  search 
for  precedents,  decided  that,  as  maritime  interest  was  reserved,  and 
maritime  risk  excluded  from  the  bond,  it  was  void." 

(WioHTMAN,  J.,  referred  to  Johnson  v.  Shippen(2),  where  it  was 
held  that  a  contract  of  hypothecation  made  by  the  master  does  not 
transfer  the  property  of  the  ship,  but  only  gives  the  creditor  a 
privilege  or  claim  upon  it,  to  be  carried  into  effect  by  legal  process. 

Martin,  B.  :  The  case  of  The  Atlas  is  expressly  in  point. 

Paake,  B.  :  So  also  is  the  case  of  The  Emancipation  (8),) 

The  case  of  The  Emancipation  is  precisely  this  case. 

(Martin,  B. :  Lord  Tbntbrdbn  says, in  Howes  v.  Ball  (4),  "Hypo- 
theeation  (of  goods)  is  not  allowed  *by  the  law  of  England,  although  ^ 

in  some  parts  of  the  continent,  not  many  years  ago,  it  was 
allowed.") 

It  is  said  that  the  master,  when  driven  to  raise  money  for  the  ship's 
necessities,  has  power  to  do  so  in  any  way  that  may  be  most 
beneficial  to  his  owner.  But  the  most  beneficial  way  clearly  is,  to 
borrow  on  bottomry,  the  amount  of  which,  on  the  ship's  arrival, 
woald  be  distributed  over  the  whole  adventure,  as  general  average  : 
whereas,  here,  the  owner  is  made  liable  whether  the  ship  arrives  or 
not,  and  gets  no  contribution. 

(Parkb,  B.  :  Is  there  any  authority  for  that  ?) 

It  has  repeatedly  been  decided  in  the  Admiralty  Court,  that  the 
master  may  pledge  the  ship,  freight,  and  cargo  (s). 

(Martin,  B.  :  Respondentia  may  be  the  subject  of  average ;  but 
not  hypothecation,  I  think.  Benson  v.  Duncan  (6)  seems  to  be 
inconsistent  with  your  position.) 

(1)  2  Hagg.  Adm.  B«p.  57.  (5)  See  Stevens  on  Average,  Ameri- 

(2)  2  Ld.  Bay.  982;  1  Salk.  35.  can  ed.,  pp.  196—199. 

(.3)  1  W.  Rob.  Adm.  Cas.  124.  (6)  77  R.  R.  776  (3  Ex.  644). 

(4)  31  R  R.  256  (7  B.  &  C.  -181). 
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Stain BAKK  At  all  events,  this  is  an  instrnment  which  is  incapable  of  being 
SuBPARp.  enforced  in  any  Court,  and  therefore  it  does  not  create  an  insurable 
interest.  The  statute  8  &  4  Vict.  c.  65,  does  not  at  aU  affect  the 
case.  Before  that  statute,  the  Court  of  Admiralty  would  not 
interfere  to  give  effect  to  a  mortgage  :  The  Fruit  Preserver  (i) ;  The 
Highlander  (2) ;  and  the  statute  does  not  give  it  any  original  jurisdic- 
tion to  entertain  a  suit  for  that  purpose,  but  only  enables  it  to  take  the 
claims  of  a  mortgagee  into  account,  where  a  suit  is  instituted,  and 
the  ship  is  under  the  jurisdiction  and  control  of  the  Court :  The 
Fortitvdine  (8).  The  extent  of  the  master's  power  to  charge  the 
ship  underwent  much  discussion  in  the  cases  of  The  Tartar  {4), 
The  Nehon  (5),  and  The  Rhadamanthe  (6).  The  law  was  considered 
clearly  settled  so  long  ago  as  the  case  of  Sca^reborrow  v.  Lyrint  (7). 
[  *440  ]  *A8,  therefore,  no  property  passed  by  this  instrument  at  common 
law,  and  it  could  not  be  enforced  in  the  Maritime  Courts,  for  the 
reasons  before  stated,  it  created  no  interest  in  the  plaintiffs  which 
could  be  the  subject  of  insurance.  A  total  loss,  within  the  meaning 
of  a  bottomry-bond,  cannot  happen,  if  the  ship  exists  in  specie, 
although  it  may  be  so  much  injured  in  the  voyage  as  not  to  be 
worth  repairing  and  bringing  to  the  ultimate  place  of  destination, 
so  as  to  constitute  a  total  loss  within  the  meaning  of  a  policy  of 
insurance  on  the  ship  :  Thomson  v.  The  Royal  Exchange  Assurance 
Company  (8). 

Sir  Fitzroy  Kelly,  in  reply : 

No  doubt,  if  this  had  been  a  mere  debt  for  repairs  or  advances, 
the  creditor  would  have  had  no  insurable  interest.  But  here  there 
is  a  distinct  pledge  of  the  ship,  and  express  reservation  of  power  to 
enforce  the  right.  Whether  it  gives  the  Admiralty  Court  jurisdiction 
or  not,  it  vests  in  the  mortgagees  an  insurable  interest.  The  cases 
relied  on  for  the  defendant  have  no  bearing  whatever  upon  the 
present.  It  may  be  conceded  that  no  instrument  can  be  valid  as  a 
bottomry-bond,  so  as  to  give  the  Admiralty  Court  jurisdiction, 
which  does  not  impose  upon  the  obligee  a  maritime  risk. 

(Fabke,  B.  :  There  is  no  authority,  except  the  qualified  dictum  of 
Lord  Temtbrdbn,  to  show  that  the  master  can  bind  his  owner  other 

(1)  2  Hagg.  Adm.  Eep.  181.  (6)  1  Dods.  Adm.  Bep.  201. 

(2)  2  W.  Bob.  Adm.  Cas.  109.  (7)  Noy,  95;  Latch,  225;  per  nom. 

(3)  2  W.  Bob.  Adm.  Cas.  209,  221.  Scarborough  y.  Jtutus  Lyrm. 

(4)  1  Hagg.  Adm.  Bep.  1.  (8)  14  B.  B.  388  (1  M.  &  S.  30). 

(5)  1  Hagg.  Adm.  Bep.  176. 
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than  by  a  bottomry-bond,  with  the  usnal  maritime  risk.    The  cases    Stainbank 
of  The  Atlas  and  The  Enianeipat'uyn  are  in  point.)  Bhrpard. 

In  the  cases  in  the  Admiralty  Court,  the  sole  question  was  one  of 
jurisdiction.  There  is  no  distinct  authority  against  this  mode  of 
charging  the  owner ;  and  there  is  the  very  high  authority  of  Lord 
Tenterdbn  in  its  favour. 

Cw.  adv.  vuU. 

Parkb,  B.,  now  delivered  the  judgment  of  the  Coubt  :  [  44i  ] 

In  this  case,  in  an  action  on  a  policy  of  assurance  on  a  ship,  the 
interest  described  being  1,500{.  advances  for  repairs  and  disburse- 
ments, the  whole  valued  at  1,6752.  including  premium  of  insurance, 
there  was  a  plea  that  the  persons  named  as  the  assured  were  not 
interested  in  the  premises  in  the  policy  mentioned,  modo  acformd ; 
and,  upon  the  trial,  the  facts  appeared  to  be  as  follows : 

(Here  the  learned  Baron  referred  to  the  facts  detailed  in  the  bill 
of  exceptions,  ante,  pages  602 — 608.) 

My  brother  Aldbrson  ruled  that  the  assured  had  no  insurable 
interest,  as  the  Court  of  Common  Pleas  had  done  in  the  similar 
case  on  the  same  policy,  of  Stainhank  v.  Penning  (i). 

We  are  all  of  opinion  that  the  decision  of  the  Court  of  Common 
Pleas,  and  my  brother  Aldbbson's  direction,  were  right :  and  we 
agree  with  the  reasons  assigned  by  the  Lord  Chibp  Justiob,  in 
giving  the  judgment  of  that  Court. 

There  was  another  issue, — whether  the  subject  insured  was  lost ; 
on  which,  being  a  bottomry-bond,  and  the  ship  not  having  been 
actually  lost,  no  question  was  made. 

As  to  the  principal  question  :  The  master  of  a  vessel,  on  a  foreign 
voyage,  has  no  authority  to  bind  his  employer  to  everything  which 
he  may  deem  to  be,  or  which  really  may  be,  for  the  interest  of  his 
employer ;  but  the  law,  looking  to  the  ordinary  perils  inseparable 
from  navigation,  gives  him  certain  powers,  in  order  to  provide  for 
the  completion  of  the  voyage,  and,  amongst  others,  the  power  to 
pledge  in  a  foreign  country  the  personal  credit  of  the  owners,  for 
necessary  repairs ;  and,  if  that  should  be  ineffectual,  a  power  to 
pledge  the  ship  itself,  by  an  instrument  of  hypothecation.  But 
this  power  does  not  extend  to  more  than  hypothecation, — ^well  known 
*in  the  civil  law,  and  distinguished  from  a  mortgage,  as  well  as  a  [  *442  j 
pledge  or  pawn  at  common  law  ;  the  former  of  which  transfers  the 
(1)  87E.  B.  561  (11  C.  B.  61). 
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Stathbank  property;  the  latter,  a  lien  on  the  chattel,  and  is  void  withont 
shepard.  actual  possession:  but  hypothecation  gives  only  a  right,  to  be 
enforced  against  the  subject  of  it  through  the  medium  of  process. 

No  authority  has  been  cited,  nor  are  we  aware  of  any,  authorising 
the  actual  transfer  of  the  property  by  the  master  by  way  of 
mortgage,  in  any  case.  The  instrument,  therefore,  in  this  case 
could  not  be  effectual  to  transfer  any  property  to  the  assured. 

The  master  having  the  power  of  hypothecation,  only  to  be 
enforced  against  the  ship  by  Admiralty  process,  the  first  question  is, 
whether  the  hypothecation  in  this  form  is  valid.  We  agree  with 
the  Court  of  Common  Pleas  in  their  opinion,  that  it  is  not ;  and 
therefore  my  brother  Alderson  was  right  in  directing  the  issue  on 
the  interest  to  be  found  for  the  defendant. 

This  question  depends  upon  precedent  and  authority;  and  we 
think  it  clearly  established  by  these,  that  it  is  essential  to  the 
validity  of  hypothecation,  that  the  sea  risk  should  be  incurred  by 
the  lender,  and  that  the  pledge  on  the  ship  should  take  effect  only 
in  the  event  of  its  safe  arrival.  In  the  cases  of  TA«  Nelson  (i)  and 
The  Atlas  (2),  both  before  Lord  Stowell,  it  was  treated  as  clear,  and 
in  the  argument  numerous  authorities  had  been  cited  to  that 
effect  (3).  On  the  appeal  in  the  case  of  The  Atlas,  the  Delegates 
caused  a  search  to  be  made  in  the  registry,  and  found  only  five 
instances  of  bonds  excluding  maritime  risk  ;  and  one  only  had  been 
brought  to  the  notice  of  the  Court  of  Admiralty,  and  in  that  the 
point  was  not  raised:  the  Delegates  affirmed  the  decision  in  the 
[  '^^s  ]  particular  case,  without  determining  the  principal  point,  on  *the 
ground  that  it  was  invalid  by  the  law  against  usury  in  the  East 
Indies,  if  it  was  not  so  by  the  maritime  law,  as  more  than  12  per 
cent,  was  required. 

In  the  subsequent  case,  however,  of  The  Emancipation  (4),  Dr. 
LusHiNOTON  considered  it  perfectly  clear  that  a  bottomry-bond  was 
void,  if  it  could  not  be  collected  on  the  face  of  it  that  it  was  subject 
to  maritime  risk ;  and  we  consider  that  the  Court  of  Common  Pleas 
were  perfectly  right  in  so  holding. 

The  only  case  in  the  books  which  has  a  contrary  aspect,  that  of 
Sansum  v.  Braggington  (6),  is  an  unsatisfactory  authority,  and  has 
been  shown  to  be  so  in  the  judgment  of  the  Court  of  Common 
Pleas ;  and  we  think  with  that  Court  also,  that  the  inclination  of 

(1)  1  Hagg.  Adm.  Eep.  169.  (4)  1  W.  Bob.  130. 

(2)  2  Hagg.  Adm.  Eep.  63.  (5)  1  Ves.  Sen.  343. 

(3)  See  2  Hagg.  Adm.  Rep.  65. 
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opinion  of  Lord  Tbntbrdbn  (i),  expressed  on  the  supposed  authority    Stainbank 
of  that  case,  is  not  well  founded.  Shbpabi\ 

We  therefore  hold  that  the  alleged  instrument  of  hypothecation 
in  this  case  is  void,  as  far  as  it  purports  to  give  any  right  in  or 
against  the  ship;  and  so  the  assured  had  no  insurable  interest. 
This  is  the  only  question  now  before  us.  Whether,  if  the  instrument 
was  valid  in  point  of  law,  and  gave  a  right  to  seize  the  vessel,  this 
would  constitute  an  insurable  interest,  is  very  questionable,  at  the 
least ;  especially  in  the  terms  in  which  the  subject  of  insurance  is 
described  in  this  policy. 

In  giving  our  opinion  that  this  instrument  is  invalid,  in  hypothe- 
cating the  ship  absolutely,  we  must  not  be  supposed  to  intimate  a 
doubt  that  a  bottomry-bond  may  not  be  given  at  the  same  time 
with,  and  as  a  collateral  security  for,  bills  of  exchange  drawn  on 
the  owner.  This  was  clearly  laid  down  by  Dr.  Lushinoton,  in  the 
case  of  The  Emancipation,  on  the  authority  of  many  cases.  If 
necessaries  can  be  provided  on  the  personal  credit  of  the  owners,  or 
on  a  bill  of  exchange  drawn  by  the  master  *upon  them,  a  bottomry-  T  ****  ] 
bond  cannot  afterwards  be  given  to  secure  the  same  debt,  because 
the  necessity  of  hypothecating  the  ship  is  the  condition  of  the 
master's  authority  to .  do  so :  The  A  ugusta  (2) .  But  bills  of  exchange 
may  be  drawn  on  account  of  the  supply,  and  a  bottomry- bond  given 
at  the  same  time,  as  a  collateral  security,  in  this  sense,  that,  if  the 
bills  of  exchange  are  honoured, — The  Nelson  (3), — that  is,  accepted 
and  paid,  if  they  require  acceptance,  or  paid,  if  they  do  not,  as  the 
case  may  be, — the  bottomry  is  discharged,  and,  though  the  ship 
arrive,  the  maritime  interest  is  not  payable ;  if  dishonoured,  the 
amount  is  payable  on  arrival,  by  means  of  the  remedy  against  the 
ship,  and,  in  that  case,  with  maritime  interest :  The  Catherine  (4) ; 
The  Emancipation  (6) ;  The  Atlas  (6).  So  that,  in  that  event,  if  the 
bills  are  accepted,  the  creditor  would  have  a  double  remedy, — one 
against  the  person  of  the  debtor, — and  one  against  the  ship.  But 
the  law  forbids  the  creditor  to  have  a  direct  remedy  on  the  bond 
itself  against  the  owner  as  well  as  the  ship,  and  it  makes  it  essential 
to  the  remedy  against  the  ship,  that  it  should  be  contingent  on  its 
safe  arrival ;  and  this  whether  maritime  interest  is  required  or  not. 

My  brother    Erle    agrees    that  judgment  should  be  for  the 
defendant,  both  from  the  loss  not  being  total,  and  from  the  interest 

(1)  Abbott   on    Shipping,  8th  ed.,  (4)  3  Hagg.  Adm.  Bep.  253. 
p.  156.                                                               (5)  1  W.  Rob.  129. 

(2)  1  Dods.  Adm.  Sep.  233.  (6)  1  W.  Boh.  421. 

(3)  1  Hagg.  Adm.  Bep.  174. 
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Balfe  fair  from  the  said  first-mentioned  point,  and  duly  ran  along  the 
Wbbt.  said  course,  and  in  other  respects  complied  with  and  performed  the 
terms  and  conditions  of  the  said  race,  and  arrived  first,  and  before 
any  other  of  the  said  horses,  at  the  said  last-mentioned  point ;  yet, 
by  and  through  the  gross  and  wanton  negligence  and  carelessness 
t  *^^^  ]  of  the  defendants  in  *not  properly  ordering  and  superintending  the 
proceedings  of  the  said  race,  and  in  not  nominating  or  appointuig,  as 
they  might  and  ought  to  have  done,  some  person  to  adjudge  and 
decide  which  of  the  said  horses  first  arrived  at  the  said  last, 
mentioned  point  before  any  other  of  the  said  horses,  and  otherwise 
by  and  through  their  grossly  and  wrongfully  neglecting  their  said 
undertaking  and  agreement,  and  their  duties  as  such  stewards  as 
aforesaid,  the  said  horse  of  the  plaintiff  was  not  duly  adjudged  to 
have  first  arrived  (although  he  did  in  fact  first  arrive)  at  the  said 
last-mentioned  point,  before  any  other  of  the  said  horses ;  and,  by 
.  reason  thereof,  the  said  horse  was  not  the  winner  of  the  said  race, 
and  the  plaintiff,  as  being  the  owner  of  the  same  horse  as  aforesaid, 
did  not  become  entitled  to,  or  receive,  the  said  stakes,  as  he  would 
and  ought  to  have  done  if  the  defendants  had  not  neglected  their  said 
undertaking  and  agreement  and  duties  as  aforesaid ;  whereby,  Si6. 
General  demurrer,  and  joinder. 

Phinnf  in  support  of  the  demurrer: 

This  is  an  action  to  recover  damages  for  the  non-performance  of 
a  gratuitous  undertaking.  Assuming  that  the  defendants  would 
have  been  liable  for  gross  negUgence  in  the  performance  of  the 
office  they  had  undertaken,  they  clearly  are  not  so  for  mere  non- 
feasance [He  cited  Elsee  v.  Gatward  (i)]  and  Coggs  v.  Bernard  (-). 
r46u]  The  declaration  in  the  present  case  does  not  allege  that  the 
defendants  assumed  the  office  of  stewards  of  the  race. 

(Gbbsswbll,  J. :  It  alleges  that  they  accepted  the  office  of,  and 
became  and  were,  stewards,  and  undertook  and  agreed  to  perform 
the  duties  appertaining  to  the  office.) 

To  render  them  liable,  they  must  have  entered  upon,  they  must 
have  done  some  act  towards  the  performance  of,  the  duties, — 
appointing  the  day  of  the  race,  for  instance. 

(Cresswbll,  J. :  I  do  not  know  that  that  is  part  of  their  duty.) 
(1)5  T.  E.  143.  (2)  2  Ld.  Ray.  919. 
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The  case  which  approaches  the  nearest  to  this,  is,  Wilkinson  v.  Balfb 
CoverdaU  (l).  *  *  This  subject  is  very  elaborately  discussed  in  wkbt. 
Thome  v.  Deas  (2),  where  it  is  laid  down,  that,  where  A.  and  B.  [  470  ] 
were  joint-owners  of  a  vessel,  and  A.  voluntarily  undertook  to  get 
the  vessel  insured,  but  neglected  to  do  so,  and  the  vessel  was  lost, 
no  action  would  lie  against  A.  for  the  non-performance  of  this 
promise,  though  B.  sustained  damage  by  the  non-feasance, — there 
being  no  consideration  for  the  promise.  Chief  Justice  Kent, 
delivering  the  judgment  of  the  Court,  there  says :  ''  The  chief 
objection  raised  to  the  right  of  recovery  in  this  case,  is,  the  want  of 
a  consideration  for  the  promise.  The  offer  on  the  part  of  the  defen- 
dant to  cause  insurance  to  be  effected,  was  perfectly  voluntary. 
Will,  then,  an  action  lie,  where  one  party  intrusts  the  performance 
of  a  business  to  another,  who  undertakes  to  do  it  gratuitously,  and 
wholly  omits  to  do  it?  If  the  party  who  makes  this  engagement 
enters  upon  the  execution  of  the  business,  and  does  it  amiss,  through 
the  want  of  due  care,  by  which  damage  ensues  to  another  party,  an 
action  will  lie  for  misfeasance.  But  the  defendant  never  entered 
upon  the  execution  of  his  undertaking,  and  the  action  is  brought 
for  the  non-feasance.  Sir  W.  Jones,  in  his  Essay  on  the  Law  of 
^Bailments,  considers  this  species  of  undertaking  to  be  as  exten-  [  *47i  j 
sively  binding  in  the  English  law,  as  the  contract  of  mandatum  in 
the  Roman  law ;  and  that  an  action  will  lie  for  damage  occasioned 
by  the  non-performance  of  a  promise  to  become  a  mandatory,  though 
the  promise  be  purely  gratuitous.  The  treatise  stands  high  with 
the  profession  as  a  learned  and  classical  performance  ;  and  I  regret, 
that,  on  this  point,  I  find  so  much  reason  to  question  its  accuracy. 
I  have  carefully  examined  all  the  authorities  to  which  he  refers. 
He  has  not  produced  a  single  adjudged  case  ;  but  only  some  dicta 
(and  those  equivocal)  from  the  Year  Books,  in  support  of  his 
opinion  ;  and,  was  it  not  from  the  weight  which  the  authority  of  so 
respectable  a  name  imposes,  I  should  have  supposed  the  question 
too  well  settled  to  permit  of  an  argument  "  (3).  And,  after  adverting 
to  the  various  cases  in  the  Year  Books,  the  learned  Judge  concludes, 
''  There  is,  then,  no  just  reason  to  infer  from  the  an tient  authorities, 
that  such  a  promise  as  the  one  before  us  is  good,  without  showing  a 
consideration.  The  whole  current  of  decisions  runs  the  other  way ; 
and,  from  the  time  of  Henry  YII.  to  this  time,  the  same  law  has 
been  imilormly  maintained.*'      And    see    the  cases  reviewed    in 

(1)  53  B.  B.  256  (1  Esp.  N.  P.  0.  74).  (3)  And  see  the  note  to  Edwards  v. 

(2)  4  Johnson  (American),  84.  DavU,  16  Johns.  Bep.  (Ainericau)  283 
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Balfk       the  notes  to  Coggs  v.  Betmard  (1).    The  declaration  is  also  defec- 
wnr.        t.ive»  in  omitting  to  allege  that  the  race  run  was  the  race  intended 

to  be  run,  or  that  the  defendants  had   notice  that  it  was  going 

to  be  run. 

The  GouBT  called  on 

Gartli  to  support  the  declaration  : 
The  declaration  avers  that  the  race  was  duly  run. 

(Jbbvib,  Ch.  J. :  That  will  not  do.) 

EUee  V.  Qatward  is  an  authority  to  show  that  this  declaration  is 
[  ^472  ]  good.  The  second  count  there  ^stated  that  the  plaintiff,  being 
possessed  of  some  old  materials,  retained  the  defendant  to  perform 
the  carpenter's  work  on  certain  buildings  of  the  plaintiff,  and  to 
use  those  old  materials,  but  that  the  defendant,  instead  of  using 
those,  made  use  of  new  ones,  thereby  increasing  the  expense; 
and  that  was  held  to  be  sustainable.  So,  here,  the  defendants 
having  actually  entered  upon  the  office  of  stewards,  they  were  bound 
to  perform  the  duty  properly.  Even  the  case  of  Thonie  v.  Deas 
shows,  that,  where  one  enters  upon  the  performance  even  of  a 
gratuitous  undertaking,  and  does  the  business  so  negligently  as  to 
deprive  the  other  party  of  all  benefit  from  it,  he  is  responsible. 

(Jbbvis,  Gh.  J. :  Assuming  that  it  is  made  out  here  that  the 
defendants  agreed  to  act  as  stewards,  the  agreement  is  between 
them  and  those  who  appoint  them,  not  with  the  owners  of  the 
horses.) 

The  declaration  expressly  alleges  that  the  defendants  undertook 
and  agreed  with  the  owners  of  the  horses  respectively  to  per- 
form all  the  duties  appertaining  to  their  said  office  as  such 
stewards  ' 

(Williams,  J. :  What  shadow  of  consideration  is  there  for  that 
agreement  ? 

Jbbvis,  Gh.  J. :  The  rule  is  well  put  in  Smith's  Mercantile  Law, 
4lh  edit.,  p.  112 :  "  There  is  a  difference  between  the  principalis 
rights  against  a  remunerated  and  against  an  unremunerated  agent. 
The  former  having  once  engaged,  may  be  compelled  to  proceed  to 
the  task  which  he  has  undertaken,  the  latter  cannot,  for,  his  promise 
(1)  1  Sm.  L.  C.  9d— 1(H. 
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to  do  so  being  induced  by  no  consideration,  the  rule  ex  nudo  pacto       Balfb 

fioM  ai-itur  actio  applies :  Ehee  v.  Gatward ;  Wilkinson  v.  Coveidale ;        wbst. 

Coggs  V.  Bernard.    But,  if  he  do  commence  his  task,  and  afterwards 

be  guilty  of  misconduct  in  performing  it,  he  will,  though  unre- 

munerated,  be  liable  for   the  damage  so  occasioned:    since,  by 

entering  upon  the  business,  he  has  prevented  the  employment  of 

some  better  qualified  person,  and  the   detriment  thus  occasioned 

to  his  principal  *is  a  sufficient  consideration  to  uphold  an  under-       [  *473  ] 

taking  on  his  part  to  act  with   care  and  fidelity : "     Coggs  v. 

Bernard;  Wilkinson  v.  Coverdale ;  Doorman  y,  Jenkins  (l) ;  Beauchamp 

V.  Powley  (2) ;  Whitehead  v.  Oreetham  (3) ;    ShiUibeer  v.  Olgnn  (4). 

That  is  putting  it  as  between  principal  and  agent.    According  to 

that,  the  persons  who  appointed  the  stewards  might  have  an  action 

against    them,   if  they    commenced   acting,  and   were  guilty  of 

negligence.) 

The  rule,  it  is  submitted,  extends  much  wider  than  to  cases  between 
principal  and  agent. 

(Jebvis,  Gh.  J. :  The  mere  acceptance  of  the  office,  nothing 
appearing  to  have  been  done,  cannot,  upon  the  authorities,  make 
the  defendants  liable.) 

It  must  be  conceded,  that,  if  this  declaration  does  not  show  that  the 
defendants  had  actually  undertaken  the  office  of  stewards,  the  action 
cannot  be  maintained.  Tn  that  respect,  probably,  the  Court  will 
allow  the  plaintiff  to  amend. 

Jrbyis,  Gh.  J. : 

You  may  amend,  on  the  usual  terms. 

Crbsswell,  J. : 

You  must  not  assume  that  the  Gourt  gives  you  the  slightest 
hint  that  you  can  sustain  your  declaration  with  the  proposed 
amendment. 

Rule  accordingly. 

(1)  41  B.  B.  429  (2  Ad.  &  El.  256).        M'Clel.  &  Y.  205. 

(2)  1  Moo.  &  Bob.  40.  (4)  2  M.  &  W.  143. 

(3)  2  BiDg.'>64;  10  J.  B.  Moore,  183; 
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1853.       AKN  DALTON   v.  The  MIDLAND   COUNTIES  KAIL- 
^^Illi^-  WAY   COMPANY. 

(13  C.  B.  474—479 ;  S.  0.  22  L.  J.  C.  P.  177  ;  17  Jur.  719.) 
[Obsolete  since  the  Married  Women's  Property  Act,  1882,  a.  1.] 


1863.  MAGNAY  AND  Others  v.  EDWARDS  and  Others. 

AjfrU27.  (13  c.  B.  479—494  ;  S.  0.  1  C.  li.  E.  141 ;  22  L.  J.  C.  P.  170 ;  17  Jur.  839.) 

[  <79  ]  Mortgagor  and  mortgagee  of  an  undivided  moiety  of  certain  premif«es, 

jointly  with  the  owner  of  the  other  moiety,  demised  the  whole  for  twenty- 
one  years  to  one  Green,  the  latter  covenanting  with  the  three  lessors  jointly 
and  severally  to  pay  the  rent  reserved,  but  not  saying  to  whom.  Green 
entered  upon  the  premises,  and  afterwards  became  bankrupt.  His  assignees 
having  accepted  the  lease :  Held, — deferring  to  the  authority  of  Wakefield 
V.  Brown  (1), — that  the  defendants  were  liable  in  covenant  at  the  suit  of  the 
three  lessors  for  rent  accruing  while  they  were  possessed  of  the  premifi6& 

The  declaration  stated  that  Sir  William  Magnay,  Bart.»  Rice 
Jones,  and  Jane  Magnay,  sued  Edward  Edwards,  John  Spicer,  and 
Aaron  Cohen,  assignees  of  the  estate  and  effects  of  George  Coarthope 
Green,  a  bankrupt, — for  that,  by  deed  dated  the  10th  of  Jane,  1851, 
and  expressed  to  be  made  between  Sir  William  Magnay  of  the  first 
part.  Bice  Jones  of  the  second  part,  Jane  Magnay,  therein  described 
as  administratrix  de  bonis  non  of  the  estate  and  effects  of  James 
Magnay,  who  was  entitled  to  a  moiety  of  the  premises  thereinafter 
mentioned  and  thereby  intended  to  be  demised,  of  the  third  part, 
and  George  Coarthope  Green  of  the  foarth  part.  Sir  William 
Magnay,  and  Rice  Jones,  and  as  to  Sir  William  Magnay,  by 
the  direction  and  with  the  consent  of  Jane  Magnay,  testified 
by  her  being  a  party  to  and  executing  the  said  deed,  did, 
and  each  of  them  did,  grant,  demise,  and  lease  unto  George 
Coarthope  Green,  his  executors,  administrators,  and  assigns,  certain 
r  •480]  pieces  or  parcels  of  land,  &c.,  situate  in  the  county  of  Surrey,  *to 
hold  the  same  unto  George  Courthope  Green,  his  executors, 
administrators,  and  assigns,  from  the  24th  of  June,  1851,  for  the 
term  of  twenty-one  years  thence  next  ensuing,  determinable,  never- 
theless, as  thereinafter  mentioned,  that  is  to  say,  at  the  expiration 
of  the  first  seven  or  fourteen  years  of  the  said  term,  on  the  said 
George  Courthope  Green,  or  his  assigns,  giving  six  calendar  months* 
notice  in  writing  to  the  plaintiffs,  or  any  of  them,  and  on  payment 
of  all  arrears  of  rent,  and  the  performance  of  the  covenants  therein 
mentioned  on  the  part  of  the  said  George  Courthope  Green,  hia 
(1)  72  R.  R  225  (9  Q.  B.  207). 
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executors,  administrators,  and  assigns,  yielding  and  paying  for  the  Maonat 
said  thereby  demised  premises,  during  the  continuance  of  the  term  Edwards. 
thereby  granted,  the  yearly  rent  or  sum  of  650Z.,  by  four  equal 
quarterly  payments,  on  the  29th  of  September,  the  25th  of  December, 
the  25th  of  March,  and  the  24th  of  June,  in  each  and  every  year : 
And  the  said  George  Courthope  Green  did  thereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the  plaintiff  and 
their  assigns,  and  also  as  a  separate  covenant  with  each  of  them, 
and  each  of  their  respective  executors,  administrators,  and  assigns, 
in  manner  following,  that  is  to  say,  that  he  the  said  George  Court- 
hope  Green,  his  executors,  administrators,  and  assigns,  should  and 
would  from  time  to  time  and  at  all  times  thereafter  during  the 
continuance  of  the  said  term  thereby  granted,  pay,  or  cause  to  be 
paid,  the  said  yearly  rent  of  6502.  thereby  reserved,  at  the  times  and 
in  manner  thereinbefore  appointed  for  the  payment  thereof  as 
aforesaid :  And  it  was  thereby  provided,  that,  if  the  said  yearly  rent 
of  650Z.,  or  any  part  thereof,  should  be  behind  or  unpaid  for  the 
space  of  twenty-one  days  next  after  any  of  the  days  whereon  the 
same  was  appointed  to  be  paid  as  aforesaid,  the  same  having  been 
lawfully  demanded  on  the  day  when  the  same  became  due,  or  at  any 
time  afterwards,  or  if  George  Courthope  Green,  his  executors, 
administrators,  or  assigns,  *should  not  in  all  things  observe,  [  **8i  ] 
perform,  fulfil,  and  keep  the  covenants,  conditions,  and  agreements 
on  his  and  their  parts  therein  contained,  then,  and  in  either  of  the 
said  cases,  it  should  and  might  be  lawful  for  the  plaintiffs,  or  any 
of  them,  their  or  any  of  their  executors,  administrators,  and  assigns, 
into  and  upon  the  premises  thereby  demised,  or  any  part  thereof  in 
the  name  of  the  whole,  to  re-enter,  and  the  same  to  have  again, 
re-possess,  and  enjoy  as  in  his  and  their  former  estate,  and  the  said 
George  Courthope  Green,  his  executors,  administrators,  and  assigns, 
and  all  occupiers  of  the  premises,  thereout  from  thence  utterly  to 
expel  and  amove :  That,  by  virtue  of  the  said  deed,  the  said  George 
Courthope  Green  duly  entered  into  and  upon  all  and  singular  the 
demised  premises,  with  the  appurtenances,  and  became  and  was 
poesessed  thereof  as  aforesaid :  That,  after  the  making  of  the  said 
indenture,  and  during  the  term  thereby  granted,  all  the  estate, 
right,  title,  interest,  and  term  of  years  then  to  come  and  unexpired, 
property,  profit,  claim,  and  demand  whatsoever  of  George  Courthope 
Green  of  and  in  the  demised  premises,  with  the  appurtenances, 
legally  came  to  and  vested  in  the  defendants  as  such  assignees  as 
aforesaid,  they  having  elected  to  take  the  said  premises,  and  the 
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llAONAT  benefit  of  such  deed  and  lease  as  aforesaid,  and  the  defendants  then 
Edwards,  became  and  were  assignees  thereof  as  aforesaid:  That,  althoagh 
the  plaintiffs  had  performed  all  conditions  precedent,  yet  the 
defendants,  as  such  assignees  as  aforesaid,  had  not  paid  the  rent  in 
respe^'.t  of  the  said  premises  for  the  quarter  of  a  year  ending  the 
25th  of  December,  1852,  and  which  became  due  and  payable  since 
such  election  as  aforesaid,  and  since  they  became  and  were  such 
assignees  as  aforesaid,  and  such  rent  was  still  due,  in  arrear,  and 
unpaid. 

The  defendant  Edwards  pleaded,  that,  in  and  by  the  deed  in  the 
[  **82  ]  jSrst  count  mentioned,  Eice  Jones  was  described  *as  being,  and  he 
in  fact  was,  at  the  time  of  making  the  deed,  a  mortgagee  of  Sir 
William  Magnay's  moiety  or  equal  half  part  of  the  premises  in  the 
declaration  mentioned,  and  therein  alleged  to  have  been  demised ; 
that  Jane  Magnay  was  in  and  by  the  deed  described,  as  the  fact 
was,  as  being  entitled  to  the  other  moiety  of  the  premises ;  and 
that  Sir  William  Magnay  had  not  at  the  time  of  the  making  of  the 
deed  any  estate  of  or  in  the  premises,  or  any  part  thereof. 

The  defendants  Spicer  and  Cohen  pleaded,  that  Eice  Jones  was 
at  the  time  of  the  making  of  the  supposed  demise  in  the  first  connt 
mentioned,  and  was  in  the  deed  described  as  being  at  that  time,  a 
mortgagee  of  Sir  William  Magnay's  moiety  or  equal  half  part  of  the 
premises  by  the  alleged  deed  intended  to  be  demised ;  and  that  no 
reversion  of  and  in  the  supposed  demised  premises,  expectant  on  the 
determination  of  the  supposed  demise,  was  at  the  time  of  the  making 
of  the  supposed  demise,  or  at  any  time  since,  in  the  plaintiffs. 

To  each  of  these  pleas  there  was  a  general  demurrer,  and  a 
joinder  in  demurrer. 

J.  Brown,  in  support  of  the  demurrers : 
The  plea  is  no  answer  to  the  declaration.  The  mortgagor  and 
mortgagee  of  an  undivided  moiety  of  certain  premises  join  with  the 
owner  of  the  other  moiety  in  granting  a  lease  of  the  entire  premises 
to  Green ;  Green  covenanting  with  the  three  jointly  and  severally 
to  pay  the  rent  reserved,  but  not  saying  to  whom.  Green,  the 
lessee,  becoming  bankrupt,  his  assignees  now  plead  that  one  of  the 
lessors,  viz.  the  mortgagor,  had  not  at  the  time  of  the  making  of 
the  lease,  any  estate  in  the  premises,  or  any  part  thereof.  That,  it 
is  submitted,  is  no  answer  to  the  action.  The  cases  which  will  be 
mainly  relied  on  by  the  other  side,  are,  Pargeter  v.  Harrig  (1)  and 
(1)  68  E.  E,  507  (7  Q.  B.  708). 


VOL.  xcm.]  1853.     C.  P.     13  C.  B.  482—487.  629 

Webb  y.  Rmsellii).    In  the  former     *     *    case,  however,  non6  of      Magnay 
the  demising  parties  had  any  legal  estate  in  the  premises;  and,     Howards. 
that  being  so,  the  Court  held,  that,  although  it  appeared  by  the  plea       [  484  ] 
that  the  plaintiffs  had  assigned  over  whatever  interest  they  had, 
the  assignees  of  that  interest  could  not  sue.    Here,  it  distinctly 
appears  that  two  of  the  demising  parties  had  the  legal  estate,  each 
having  a  moiety. 

(  Jbrvis,  Oh.  J. :  You  admit  that  Pargeter  v.  Harris  is  an  authority 
that  the  lessors  could  not  distrain  under  such  circumstances  ?) 

There  can  be  no  valid  distinction  between  the  right  to  distram  and 
the  right  to  maintain  an  action.  Webb  v.  Russell  differs  in  this, 
that  the  covenants  were  with  the  mortgagor  and  his  assigns  only, 
luid  not  with  the  mortgagee ;  and  it  was  held  that  they  were  cove- 
nants in  gross,  and  did  not  go  to  the  assignee  of  the  reversion.  *  *' 
In  Stokes  v.  Russell  (2)  it  was  held  that,  if  tenant  for  a  term  convey  [  485  ] 
the  term  by  way  of  mortgage^  and  then  join  with  the  mortgagee  in 
a  lease  for  a  shorter  term,  in  *  which  the  covenants  for  the  rent  and  [  *486  ] 
repairs  are  only  with  the  mortgagor  and  his  assigns,  and  the 
interests  of  the  mortgagor  and  mortgagee  become  extinguished 
daring  the  lease  by  the  reversioner  acquiring  their  estates,  still  the 
mortgagor  may  maintain  an  action  of  covenant  against  the  lessee, 
the  covenants  being  in  gross.  *^  *  And  the  judgment  in  that  case 
was  affirmed  on  error:  Russell  v.  Stokes  (s).  Here,  the  covenants 
are  with  the  three  lessors, — two  having  the  legal  interest,  in  con- 
junction with  one  who  has  only  an  equitable  interest.  That  clearly 
is  sufficient  to  entitle  all  to  sue.  Wakefield  v.  Brown  (4)  *  *  is  [  487  ] 
precisely  in  point. 

(Williams,  J. :  The  question  was,  whether  the  covenant  was  one 
which  ran  with  the  land.) 

Lord  Dbnman  said:  ''The  objection  that  there  is  no  privity  of 
estate,  is  certainly  not  tenable.  A  covenant  to  repair  and  paint 
clearly  runs  with  the  land ;  and  there  is  privity  of  estate  between  the 
defendant  and  one  of  the  plaintiffs,  Bobert  Wakefield,  at  all  events." 

(WiLLiAKS,  J. :  Where  the  expression  "  privity  of  estate  "  is  used, 
is  it  used  as  between  the  heir  and  the  original  tenant,  or  as  between 
him  and  the  lessor  ?) 

(1)  1  Bw  Bw  725  (3  T.  B.  393).  (3)  1  B.  B.  732  (1  H.  Bl.  563). 

(2)  1  B.  B,  73J  (3  T.  B.  678).  (4)  72  B.  B.  225  (9  Q.  B.  209). 
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Maonat      It  is  used  in  the  books  in  both  senses.     In  Thursby  y.  Plant  i\), 
Edwabds.     where  an  action  of  covenant  by  the  assignee  of  the  reversion  against 
the  lessee,  was  held  not  to  be  local,  the  Court  ''  after  deliberation, 
resolved  that  the  action  was  well  brought  in  London,  because  they 
held  that  the  statute  transferred  the  privity  of  contract;  for,  an 
action  of  covenant  is  not  like  an  action  of  debt  for  rent  reserved  ; 
for,  if  the  lessee  assign  over  his  term,  and  the  lessor  accept  of  the 
assignee  as  his  tenant,  now  the  lessor  cannot  have  an  action  of  debt 
for  the  rent  against  the  first  lessee,  by  reason  of  his  own  acceptance, 
which  hath  extinguished  the  privity  of  contract."     Upon  this  the 
learned  editors  observe:  '' JFaZ&er'«case  (2)  supports  this  reason 
given   by  the  Court;    but,   although   the  privity  of  contract  be 
extinguished  quoad  the  action  of  debt,  it  seems  not  to  be  wholly 
[  •488  ]       and  for  all  purposes  *extingui8hed  ;  for,  it  is  immediately  added, 
that  the  lessor  may  still  have  covenant ;  and  it  seems  a  contradic- 
tion in  terms  to  say  that  an  action  of  covenant  will  lie  after  the 
extinction  of  the  privity  of  contract.     The  word  *  contract '  cannot 
be  put  here  by  mistake  for  '  estate  : '  for,  although  by  acceptance  of 
the  assignee  of  the  lessee,  the  privity  of  estate  between  the  lessor 
and  lessee  is  no  doubt  destroyed,  yet  it  is  clear  that  the  action  of 
debt  by  the  lessor  against  the  lessee  is  grounded  on  the  privity  of 
contract,  otherwise  the  venue  would  be  local.     There  is  much  con- 
fusion in  the  books  respecting  privity  of  estate  and  privity  of  contract. 
Perhaps  the  best  way  of  reconciling  the  cases,  is,  by  considering 
that  at  common  law  covenants  ran  with  the  land,  but  not  with 
the'.reversion ;  (but  see  1  B.  &  C.  414, 415  (3) ) ;  therefore,  the  assignee 
of  the  lessee  was  held  to  be  liable  in  covenant,  and  to  be  entitled  to 
bring  covenant,  but  the  assignee  of  the  lessor  was  not.     Yet,  as 
this  liability  and  right  in  the  assignee  of  the  lessee  arises  out  of  his 
privity  of  estate,  and  of  the  annexation  of  the  covenants  to  the  land, 
all  the  actions  by  and  against  him  are  local ;  whereas,  the  assignee 
of  the  lessor  having  no  liability  or  right,  except  what  is  given  him  by 
32  Hen.  VIII.,  his  action  is  transitory  by  the  operation  of  the  statute, 
except  indeed  in  debt  for  rent,  which  he  is  entitled  to,  independent 
of  all  contract,  by  the  mere  relation  in  which  he  stands  to  the  land.*' 
[He  then  referred  to  notes  to  Spencer's  case  in  1  Smith's  Leading 
[  490  ]        Cases.]     If  the  action  had  been  against  the  original  lessee  in  tliis 
case,  it  would  be  impossible  to  contend  that  all  the  lessors  must  not 
have  joined,  by  virtue  of  the  express  covenant. 
It  was  further  contended  that  the  defendants,  as  assignees  of  the 

(1)1  Saund.  237.  (3)  25  E.  R  440,  441. 

(2)  3  Co.  Rep.  24. 
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bankrupt  lessee,  more  eflfectually  represented  the  lessee  than  an  Maonat 
ordinary  assignee  would,  assuming  all  his  liabilities  as  well  as  kdwards. 
acquiring  all  his  rights,  at  least  so  long  as  they  held ;  and  that 
their  liability  rather  resembled  that  of  an  executor, — only  out  of  their 
own  moneys.  The  following  authorities  were  referred  to :  Doe  d. 
Cheere  v.  Smith  (i) ;  Burnett  v.  Lynch  (2) ;  Wolveridge  v.  Steward  (3) ; 
Gibson  V.  Carmthers  (4) ;  Beckham  v.  Drake  (6) ;  Beckham  v.  Drake  (6), 
and  the  12  &  18  Vict.  c.  106,  ss.  141,  145. 

Willes,  for  the  defendant  Edwards : 

The  latter  branch  of  the  argument  on  the  other  side  assumes 
that  there  is  a  different  degree  of  liability  imposed  upon  the 
assignees  of  a  bankrupt  who  elect  to  take  a  term  which  was  ^vested  C  *^^^  ] 
in  him,  from  that  which  the  law  casts  upon  any  other  sort  of 
assignee.  There  is  no  authority  for  any  such  position,  and  the 
whole  scope  and  policy  of  the  bankrupt  laws  are  opposed  it. 

The  real  question  is,  whether  the  assignee  of  the  lessee  in  this 
ease  is  liable  upon  the  covenant  for  the  payment  of  rent — whether 
it  is  a  covenant  which  runs  with  the  land.  The  distinction  laid 
down  in  the  notes  to  Thursby  v.  Plant  (7) — **  that,  at  common  law, 
covenants  ran  with  the  land,  but  not  with  the  reversion."  But  for 
the  case  of  Wakefield  v.  Brown  (s),  this  question  would  present  but 
little  difficulty.  If  it  be  necessary  to  discuss  the  principle  of  that 
decision,  it  will  be  submitted  that  the  Court  there  came  to  an 
erroneous  conclusion.  A  covenant  will  not  run  with  an  estate  by 
estoppel:  Noke  v.  Awder  (9) ;  Whitton  v.  Peacock  (lo).  In  Jarman 
on  Conveyancing  (Bythewood),  Vol.  4,  p.  885  (2nd  edit.),  it  is  said : 
"  The  statute  (82  Hen.  VIII.,  c.  84)  extends  to  covenants  only  which 
immediately  affect  the  nature,  value,  or  mode  of  occupation  of  the 
subject  of  the  demise,  or,  in  other  words,  which  run  with  the  land, 
and  not  to  personal  and  collateral  covenants.  This  brings  us  to 
the  consideration  of  what  are  covenants  that  run  with  the  land, — 
a  point  of  no  less  importance  than  difficulty.  It  should  be  pre- 
mised, however,  that,  in  order  to  fall  within  the  operation  of  the 
statute,  the  covenant  must  be  made  with  the  person  having  the 
legal  estate."  The  statute  only  gives  the  assignees  of  the  lessor 
the  same  remedy  upon  the  covenants  which  the  lessor  himself  had. 

(1)  15  R  R.  660  (5  Taunt.  795).  (6)  81  R.  R.  301  (2  H.  L.  C.  579). 

(2)  29  R.  R.  343  (6  B.  &  0. 589).  (7)  1  Wms.  Saund.  240  a. 

(3)  38  R.  R.  701  (1  Cr.  &  M.  644).  (8)  72  R.  R.  225  (9  Q.  B.  209). 

(4)  58  R.  R.  713  (8  M.  &  W.  321).  (9)  Cro.  Eliz.  436. 

(5)  8  M.  &  W.  846.  (10)  2  Scott,  630  ;  2  Biug.  N.  C.  411. 


632  1858.     C.  P.     13  C.  B.  491—493.  [r.r. 


Maokat      In  Selwyn's  Nisi  Prius,  10th  edit.  484,  11th  edit.  508,  it  is  said  : 

£dwardb.     "  If  the  covenant  extends  to  a  thing  in  esse,  parcel  of  the  demise, 

as,  a  covenant  to  repair, — Dean  and  Chapter  of  Windsor's  case  (i) — 

r  •joo         ^  reside  constantly  on  the  demised  premises, — Tatem  v.  Chaplin  (2) 

L   ^w*  J 

— to  leave  part  of  the  land  demised  *every  year  for  pasture, — Cock- 
son  V.  Cock  (3) — to  insure  against  fire  premises  situated  within  the 
limits  mentioned  in  the  Party- wall  Act,  14  Geo.  III.  c.  78, — Vernon 
V.  Smith  (4) — or  the  Uke,  the  thing  to  be  done  by  force  of  the 
covenant  is  in  a  manner  annexed  and  appurtenant  to  the  thing 
demised :  it  is  a  parcel  of  the  contract,  and  tends  to  the  support  of 
thething  dem  ised  ;  hence,  it  shall  bind  the  assignee,  although  he  be 
not  named ;  and  the  assignee  by  act  in  law,  as,  tenant  by  elegit  of 
a  term,  or  he  to  whom  a  lease  for  years  is  sold  by  force  of  any 
execution,  is  equally  bound  with  the  assignee  by  act  of  the  party : 
6th  resolution,  Spencer's  case  "(5).  In  The  Earl  of  Portmore  v. 
Bunn  (6),  in  covenant  by  the  reversioner  against  the  assignee  of  the 
grantee,  the  declaration  stated  that  A.  and  B.  did  grant  licence  for 
a  term  of  years  to  C.  to  continue  a  channel  open  through  the  bank 
of  a  navigation,  in  order  that  the  waste  water  might  pass  through 
the  channel  to  the  mills  of  C,  the  latter  paying  a  certain  annual 
sum  therein  mentioned :  breach,  non-payment  of  that  annual  sum. 
By  the  deed  produced  in  evidence,  A.  and  B.  were  described  as 
persons  having  the  greatest  proportion  or  share  in  the  profits  of  the 
navigation :  and  it  was  held,  that  the  deed  showed  that  the  assignee 
of  the  grantee  was  not  bound  by  the  covenants,  inasmuch  as  it 
appeared  that  the  grantors  had  not  any  legal  or  equitable  estate  in 
the  real  hereditaments  which  the  deed  set  out  in  the  declaration 
purported  to  grant.  In  Taylor  v.  Needham  (7)  pleas  by  the  assignee 
of  a  lessee,  that  the  lessor  did  not  demise,  and  that  he  the  assignee 
did  not  break  or  neglect  to  keep  the  covenant  made  by  his  lessee, 
were  held  bad  on  demurrer.  There  is  no  real  difference  between 
this  case  and  the  grant  of  a  rent-charge.  It  has  never  been  held 
that  covenants  run  with  a  rent-charge :  on  the  contrary,  the  cases 

[  •493  ]  seem  to  ♦show  that  they  do  not  In  Milnes  v.  Branch  (s),  where 
J.  B.,  being  seised  in  fee,  conveyed  to  the  defendant  and  T.  J.,  their 
heirs  and  assigns,  to  the  use  that  J.  B.,  his  heirs  and  assigns, 
might  have  and  take  to  his  use  a  rent  cer.tain  to  be  issuing  oat 
of  the  premises,  and,  subject  to  the  said  rent,  to  the  use  of  the 

(1)  6  Co.  Rep.  24  a.  (6)  5  Co.  Hep.  17  b. 

(2)  3  R.  R.  360  (2  H.  Bl.  133).     (6)  1  B.  &  C.  694 ;  3  Dowl.  &  Bv.  14o 

(3)  Cro.  Jac.  125.  (7)  11  B.  R.  572  (2  Taunt.  278).' 

(4)  24  R.  R.  257  (6  B.  &  Aid,  1).    (8)  17  R  B.  373  (6  M.  &  S.  411). 
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defendant,  his  heirs  and  assigns,  and  the  defendant  covenanted  with  Maonat 
J.  B.,  his  heirs  and  assigns,  to  pay  to  him,  his  heirs  and  assigns,  edwardb. 
the  said  rent,  and  to  baild,  within  one  year,  one  or  more  messuages 
on  the  premises,  for  better  securing  the  said  rent,  and  J.  B.  within 
one  year  demised  the  said  rent  to  the  plaintiffs  for  one  thousand 
years, — it  was  held,  that  covenant  would  not  lie  for  the  plaintiffs, 
for  non-payment  of  the  rent,  or  for  not  building  the  messuages,  for, 
the  covenant  was  personal  to  J.  B.  The  like  law  was  laid  down  in 
Webby. Russell (i).  Here,  three  persons  join  in  a  lease, — the  mort- 
gagee and  the  mortgagor  of  one  moiety  of  the  premises,  and  the 
owner  of  the  other  moiety.  The  only  demising  parties  are  the  two 
former,  the  latter  merely  assents.  And  the  rent  is  reserved,  not  to 
any  particular  person,  but  generally.  The  rent  would  follow  the 
reversion :  but  the  covenant  introduces  a  fresh  difficulty ;  it  is 
with  the  three.  The  intention  probably  was,  that  the  rent 
should  be  paid  to  the  three:  if  so,  it  is  a  sum  in  gross,  and 
not  rent.  See  Ackroyd  v.  Smith  (2)  and  Wootton  v.  Steffenoni  (3). 
Prima  facie,  the  only  person  liable  upon  a  covenant,  is  he  who 
executes  the  deed.  His  executor  is  liable,  and  so  also  is  his  heir,  if 
named  in  the  covenant.  So,  the  assign,  the  privy  in  estate,  of  the 
person  entering  into  the  covenant,  is  liable  in  certain  cases.  Two 
qaestions  are  to  be  looked  at, — first,  whether  the  covenant  is  one 
which  runs  with  the  land, — secondly,  whether  the  party  sought  to 
be  charged  is  privy  in  estate  with  the  party  who  enters  into  the 
covenant.  In  Wakefield  *v.  Brown  (4)  the  covenant  related  to  the  [  ♦494  ] 
land,  it  was  not  a  mere  covenant  to  pay  a  sum  in  gross.  The  reason 
assigned  for  the  decision  there, — "  that  there  is  privity  of  estate 
between  the  defendant  and  one  of  the  plaintiffs,"  is  entirely  unsatis- 
factory, and  is  founded  upon  no  rule  of  law. 

Kemplay,  for  the  defendants  Spicer  and  Cohen,  referred  to 
Parmenter  v.  Webber  (b)\  Smith  v.  Mapleback  {6) ;  WoUaston  v. 
Hakeuill  (7) ;  Preece  v.  Corrie  (s) ;  Pollock  v.  Stacey  (9) ;  Vernon  v. 
Smith  (10) ;  Harold  v.  Whitaker  (ll). 

Brown,  in  reply,  cited  Smith  v.  Mapleback  (e)  and  Thomas  v. 
Pemberton  (i2)- 

(1)  IB.  K.  725  (3  T.  U.  393).  (7)  60  R.  B.  517  (3  Man.  &  G.  297). 

(2)  84  R  R.  507  (10  C.  B.  164).  (8)  30  B.  1\  536  (5  Bing.  24). 

(3)  12  M.  &  W.  129.  (9)  16  L.  J.  Q.  B.  132. 

(4)  72  R  R  225  (9  Q.  B.  209).  (10)  24  B.  R  257  (5  B.  &  Aid.  1). 
(6)  20  R  B.  575  (2  J.  B.  Moore,  656).  (11)  11  Q.  B.  147. 

(6)  1  R  B.  247  (1  T.  B.  441).  (12)  7  Taunt  206. 
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Macnay  (Wilks  referred  to  Mayho  v.  Buckhurst  (1).) 

EdwIbds.  ^^^-  «^*^-  '^^' 

Jervis,  Gh.  J.y  now  delivered  the  judgment  of  the  Court  : 

We  have  considered  this  case,  but  do  not  purpose  to  enter  into  an 
examination  of  the  authorities  and  the  principles  by  which  it  should 
be  governed. 

The  question  is  upon  the  record,  and  we  therefore  think  that  we 
are  bound  by  the  decision  of  Wakefield  v.  Brown^  which  is  expressly 
in  point.  If  we  were  to  decide  for  the  defendants,  fortified  by  that 
authority,  the  plaintiffs  would  bring  a  writ  of  error ;  and  if,  on  the 
other  hand,  that  case  cannot  be  supported,  the  defendants  may 
review  it  in  a  court  of  appeal. 

Under  these  circumstances,  we  think  it  respectful  to  defer  to  the 

considered  judgment  of  a  court  of  co-ordmate  jurisdiction,  and 

therefore,  upon  the  authority  of  that  case,  give  judgment  for  the 

plaintiffs. 

Judgment  foi'  the  plaintiffs. 


IN  THE  HOUSE  OF  LORDS. 

— ♦ 

185H.  EMMENS  V.  ELDERTON. 

—  (In  Error.) 

[Heprinted  from  4  H.  L.  C.  624 ;  see  94  B.  B.] 


IN   THE  COUKT  OF  COMMON  PLEAS. 


1853.  MOFFATT  V.  DICKSON. 

j-  7[7j  (^^  ^'  ^-  ^43—580 ;  S.  0.  22  L.  J.  C.  P.  265 ;  17  Jur.  1009.) 

A  declaration  in  asstimpsit  against  the  defendant,  sued  as  clerk  to  a 
committee  of  visitors  appointed  pursuant  to  the  8  &  9  Vict,  c  126,  for  the 
regulation,  &c.,  of  a  county  lunatic  asylum,  stated  that  it  was  agreed  by 
and  between  the  plaintiff  aud  the  committee  of  visitors,  that,  in  considers- 
tion  that  the  plaintiff  would  render  his  services  as  an  architect  in  examining 
the  site  for  a  proposed  lunatic  asylum,  and  preparing  the  requisite 
probationary  drawings  for  the  approval  of  the  committee  of  visitors,  ajid 
all  other  drawings  and  documents  required  to  be  submitted  to  the  Com- 
mission ers  in  Lunacy,  and  afterwards  to  the  Secretary  of  State,  pursuant  to 
the  statutes,  and  subsequently  would  piepare  the  whole  of  the  workings 

(1)  Cro.  Jac.  438. 
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drawings,  ostimates,  and  specifications  for  an  asylum  to  contain  two  hundred 
patients,  the  committee  agreed  that  the  sum  of  437/.  10«.  should  be  paid  to 
the  plaintiff.  The  declaration  then  alleged  that  the  plaintiff  did  render  his 
services  in  examining  the  site,  and  did  prepare  the  requisite  probationary 
drawings  for  the  approval  of  the  committee,  and  had  always  been  ready 
and  willing  to  prepare  all  other  drawings  and  documents  required  to  be 
submitted  to  the  Commissioners  in  Lunacy,  and  Secretary  of  State,  and 
subsequently  to  prepare  the  whole  of  the  working-drawings,  estimates,  and 
specifications, — of  which  the  committee  had  notice ;  but  that  they  refused 
to  permit  him  to  complete  the  agreement,  and  wrongfully  discharged  him 
from  the  further  performance  thereof. 

Second  plea,  that  the  plaintiff  did  not  prepare  the  requisite  probationary 
drawings  in  the  count  mentioned:  Held,  that  the  term  .''probationary 
drawings,"  meant  drawings  to  be  approved  of  by  the  committee,  and,  if 
approved  of,  then  to  be  submitted  to  the  Commissioners  in  Lunacy  and 
Secretary  of  State ;  and  consequently  that  the  plea  was  proved,  it  appealing, 
that,  although  certain  drawings  had  been  submitted  to  the  committee, 
none  had  been  approved  by  them. 

Third  plea,  that  the  plaintiff  did  not  prepare  the  working-drawings  in 
the  count  mentioned :  Held,  bad  on  demurrer,  as  being  a  traverse  of  a 
matter  not  alleged  in  the  declaration. 

Fifth  plea,  that  a  reasonable  time  had  elapsed  after  the  making  of  the 
agreement,  and  before  the  plaintiff  was  discharged  from  the  further  per- 
formance thereof,  for  the  plaintiff  to  prepare  the  requisite  probationary 
drawings  for  the  approval  of  the  committee ;  that  the  plaintiff  prepared 
certain  drawings,  which  the  committee  disapproved  of  and  rejected  ;  and 
that,  save  as  aforesaid,  the  plaintiff  did  not  prepare  any  probationary 
drawings  for  the  approval  of  the  committee;  and  that  therefore  they 
discharged  him  from  the  further  performance  of  the  agreement,  as  they 
lawfully  might:  Held,  that  the  plea  was  proved,  by  showing  that  a 
reasonable  time  for  preparing  the  requisite  probationary  drawings  had 
elapsed,  and  that  none  were  prepared  by  the  plaintiff  except  certain 
drawings  which  the  committee  disapproved  of  and  rejected. 

And  held,  that,  upon  the  true  construction  of  the  contract,  the  plaintiff 
was  entitled  to  recover  nothing  until  the  drawings  had  been  approved  by 
the  several  parties  whose  approval  was  by  the  statute  required,  and  the 
subsequent  drawings  and  estimates  were  all  completed. 

Quart,  whether  the  committee  had  power  to  make  a  contract  for  plans 
and  drawings  which  should  not  be  ultimately  approved  of  P 

Qucere,  whether,  assuming  that  they  had  such  power,  the  plaintiif  s 
remedy  was  by  action  or  by  mandamus  f 

Qucere,  whether,  assuming  that  the  contract  was  one  upon  which  an 
action  might  be  maintained,  it  coidd  properly  be  brought  against  the 
derk? 

This  was  an  action  of  assumpsit. 

[The  defendant  was  sued  as  clerk  to  a  committee  of  visitors 
appointed  pursuant  to  8  &  9  Vict.  c.  126,  for  the  regulation  of  a 
county  lunatic  asylum  for  the  county  of  Northumberland,  by  the 
plaintiff,  an  architect,  for  the  sum  of  487/.  10s.,  agreed  to  be  paid 
by  the  committee  to  the  plaintiff,  "  in  consideration  that  the  said 
plaintiff  would  render  his  services  as  an  architect  in  examining  the 
site  of  the  proposed  lunatic  asylum  for  the  pauper  lunatics  of  the 


MOFFATT 

t, 

Dickson. 
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MoFFATT  said  county  of  Northumberland,  and  preparing  the  requisite  proba- 
PicKsoH.  tionary  drawings  tot  the  approval  of  the  said  committee  of  visitors, 
and  all  other  drawings  and  documents  required  to  be  submitted  to 
the  Commissioners  in  Lunacy,  and  afterwards  to  the  Secretary 
of  State,  according  to  the  several  statutes  (i)  in  that  behalf 
made  and  provided,  and  subsequently  would  prepare  the  whole  of 
the  working-drawings,  estimates,  and  specifications,  for  an  asylum 
to  contain  two  hundred  pauper  lunatics  and  patients."  The 
declaration  alleged  performance  by  preparation  of  the  probationary 
drawings  and  readiness  and  willingness  to  prepare  all  other  drawings 
and  documents  required  to  be  submitted  to  the  Secretary  of  State, 
and  of  the  working-drawings,  &c.,  and  a  refusal  by  the  committee 
to  permit  the  plaintiff  to  complete  his  part  of  the  agreement, 
"here  was  also  a  count  for  work  and  labour,  &c. 
The  nature  of  the  pleas  and  the  facts  proved  at  the  trial,  and  the 
arguments  used  on  the  motion  for  a  new  trial  appear  from  the 
judgment  of  Jebvis,  Ch.  J. 

The  issues  in  fact  came  on  to  be  tried  before  Jervis,  Gh.  J.  at 
the  sittings  in  London  after  Trinity  Term,  1852.] 
[  558  ]  Under  the  direction  of  his  Lordship,  a  verdict  was  taken  for  the 

plaintiff  upon  the  first  count,  for  the  sum  claimed,  the  jury  saying, 
that,  in  their  opinion,  the  work  done  was  worth  4372.  10s.,  if  the 
plaintiff  could  recover  upon  the  second  count :  and  leave  was  reserved 
to  the  defendant  to  move  to  enter  a  verdict  for  him  on  the  second 
count,  if  the  Court  should  be  of  opinion  that  the  objections  urged  at 
the  trial  were  well  founded. 

Knoivles,  in  Michaelmas  Term  last,  obtained  a  rule  $iUi 
accordingly;  or  for  a  new  trial,  on  the  ground  that  the  verdict 
was  against  evidence.     *     *     * 

Byles,  Serjt.,  and  J.  Thompson,  in  Hilary  Term  last,  showed 
cause.     ♦    *    * 

[  5C2  "1  Knoivles  and  Manisty,  in  support  of  the  rule.     *     ♦     ♦ 

Cur,  adi\  vtdL 

[  663  ]       Jervis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff,  an 
architect,  against  tlie  defendant,  as  clerk  to  the  committee  of 
visitors  acting  for  the  county  of  Northumberland,  under  the  Lunatic 
Asylum  Acts. 

(1)  8  &  9  Vict,  c  126  and  amending      Vict,  c,  43  (all  now  repealed). 
Acts  9  &  10  Vict.  c.  84  and  10  &  11 
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The  declaration,  after  stating  that  a  committee  of  visitors  had  Moffatt 
been  appointed  for  providing  a  lunatic  asylum  under  the  Acts,  and  biokson. 
that  the  defendant  had  been  appointed  their  clerk,  alleged,  that,  b}' 
certain  agreement  between  the  plaintiflF  and  the  committee  of  visitors 
under  those  Acts,  it  was  agreed,  that,  in  consideration  that  the 
plaintiff  would  render  his  services  as  an  architect,  in  examining  the 
site  of  the  proposed  lunatic  asylum  for  the  pauper  lunatics  of  the 
said  county  of  Northumberland,  and  preparing  the  requisite  proba- 
tionary drawings  for  the  approval  of  the  committee  of  visitors,  and 
all  other  drawings  and  documents  required  to  be  submitted  to  the 
Commissioners  in  Lunacy,  and  afterwards  to  the  Secretary  of  State, 
according  to  the  Acts  of  Parliament,  and,  subsequently,  would  pre- 
pare the  whole  ot  the  working-drawings,  *estimates,  and  specifica-  [  *^^*  ] 
tions,  for  an  asylum  to  contain  two  hundred  pauper  lunatics,  the 
said  committee  of  visitors  promised  the  plaintiff,  to  pay  him,  the 
plaintiff,  the  sum  of  487/.  10^.  It  then  stated  mutual  promises,  and 
concluded  by  averring,  that,  although  the  plaintiff  did  render  his 
services  in  examining  the  proposed  site,  and  did  prepare  the 
requisite  probationary  drawings  for  the  approval  of  the  committee 
of  visitors,  and  had  always  been  willing  to  perform  the  rest  of  his 
contract ;  yet  the  committee  of  visitors  did  not  perform  their  part 
of  the  agreement,  and  did  not  permit  the  plaintiff  to  complete  his 
agreement,  but  wrongfully  discharged  him  therefrom.  There 
was  also  a  count  for  work  and  labour  and  materials,  and  for 
journeys. 

To  this  declaration,  the  defendant  pleaded,  amongst  other  things : 
first,  that  the  committee  of  visitors  did  not  promise,  rnodo  et  found  ; 
secondly,  that  the  plaintiff  did  not  prepare  the  requisite  proba- 
tionary drawings,  modo  et  forma ;  fifthly,  that  a  reasonable  time 
elapsed  before  the  said  time  when  &c.,  within  which  the  plaintiff 
might  and  ought  to  have  prepared  the  requisite  probationary 
drawings  for  the  approval  of  the  committee  ;  that  the  plaintiff  did 
prepare  divers,  to  wit,  ten  drawings  of  the  proposed  lunatic  asylum, 
which  were  not  approved  of  by  the  committee,  but  were  rejected  by 
them  ;  and  that  the  plaintiff  did  not  prepare  any  other  probationary 
drawings  for  the  approval  of  the  committee.  To  this  plea,  de  injurid 
was  replied. 

At  the  trial,  the  following  were  the  facts  of  the  case :  On  the 
18th  of  March,  1848,  the  committee  passed  a  resolution  authorising 
their  clerk  to  write  to  the  plaintiff  that  they  ^^  were  ready  to  agree 
to  the  sum  of  4872. 10«.,  to  be  paid  to  him  for  his  services  in 
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MoFFATT  examiiuDg  the  site,  preparing  the  requisite  probationary  drawings  for 
Dickson,  the  approval  of  the  committee,  and  all  other  drawings  and  docu- 
[  •ses  ]  ments  required  to  be  submitted  to  the  Commissioners  *in  Lunacy, 
and  afterwards  to  the  Secretary  of  State,  and  subsequently  to  pre- 
pare the  whole  of  the  working-drawings,  estimates,  and  specifications 
for  an  asylum  to  contain  two  hundred  patients ;  and  to  add,  that 
the  committee  were  desirous  to  have  the  work  commenced  as  soon 
as  could  be  made  convenient."  The  clerk  accordingly  wrote  to  the 
plaintiff,  that  the  committee  were  ready  to  accede  to  his  proposal  to 
pay  him  the  sum  of  487Z.  10«.  for  his  services,  &c.,  as  mentioned  in 
the  resolution.  The  plaintiff  accordingly  examined  the  site  of  the 
proposed  lunatic  asylum,  and  drew  three  sets  of  plans.  The  first 
set  of  plans  was  laid  before  the  committee  in  April,  1848,  when  the 
committee  were  of  opinion  that  the  arrangement  was  likely  to  pro- 
vide well  for  the  uses  intended,  but  disapproved  of  the  elevation, 
both  from  its  appearance  and  its  probable  cost,  and  requested  the 
plaintiff  to  prepare  another  elevation.  The  plaintiff  proceeded  to 
alter  the  elevation ;  being  attended  in  London,  from  time  to  time, 
by  several  members  of  the  committee. 

In  the  mean  time,  it  was  discovered  that  the  site  originally  pro- 
posed for  the  lunatic  asylum  had  been  under  wrought  for  coals ;  and, 
accordingly,  a  new  site  was  selected,  but  this  did  not  necessitate  any 
alteration  in  the  original  plans.  The  second  set  of  plans  was  con- 
sidered by  the  committee  in  April,  1849,  and  was  disapproved  of, 
because  the  style  of  architecture  was  much  too  ornamental  and 
costly;  and  the  plaintiff  was  required  to  furnish  other  probationary 
drawings,  of  a  plain  inexpensive  character,  for  the  approval  of  the 
committee,  at  their  meeting  of  the  1st  of  June.  At  the  same  time, 
the  plaintiff  was  informed,  that,  if  this  was  not  done,  the  committee 
would  feel  it  to  be  their  duty  to  lose  no  further  time,  and  to  proceed  no 
further  in  the  business  with  him.  The  third  set  of  plans  was  con- 
sidered in  August,  1849,  when  the  committee  resolved  that  they  did 
[  *o66  ]  not  make  *such  provision  for  the  asylum  as  the  committee  could 
approve,  and  therefore  rejected  them,  and  determined  to  proceed 
no  further  with  the  plaintiff  in  the  business. 

Upon  these  facts,  it  was  contended  at  the  trial,  that  the  defen- 
dant was  entitled  to  a  verdict  upon  the  issue  on  the  first,  second, 
and  fifth  pleas :  but  the  variance  between  the  promise  laid  in  the 
declaration,  and  the  resolution  authorising  the  defendant  to  write  to 
the  plaintiff,  was  not  pointed  out. 

I  saved  the  points  which  arose  upon  those  issues ;  and  the  jury 
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foand  for  the  plaintiff,  assessing  his  damages  at  437f.  10«.  upon  the      Moffatt 
first  count,  and  stating,  that,  in  their  opinion,  the  work  done  was      diokbon. 
worth  4372.  10^.,  if  the  plaintiff  could  recover  upon  the  last  count. 
The  verdicfc  was  entered  upon  the  first  count ;  and  I  gave  the 
plaintiff  leave  to  enter  the  verdict  upon  the  second  count,  if  he 
could  not  sustain  his  verdict  upon  the  first  count. 

The  rule  which  was  subsequently  granted  has  presented  several 
questions  for  the  consideration  of  the  Court :  but,  in  the  view  which 
we  take  of  this  case,  it  is  not  necessary  to  decide  those  questions  in 
the  present  stage  of  the  proceedings.  Upon  the  discussion  of  this 
rule,  the  variance  between  the  declaration  and  the  resolution  of  the 
committee,  was  adverted  to.  On  the  one  hand,  it  was  contended 
that  the  resolution  amounted  to  a  personal  undertaking  to  pay  the 
plaintiff;  on  the  other  hand,  it  was  said  merely  to  mean  that  the 
plaintiff  should  be  paid  according  to  the  statute,  and  that,  if  it  was  a 
personal  promise  on  the  part  of  the  committee,  it  was  not  authorised 
by  the  statute,  and  in  that  case  the  defendant  could  not  be  sued  as 
clerk.  At  the  suggestion  of  the  Court,  the  declaration  has  been 
amended  according  to  the  fact,  and  is  now  in  the  terms  of  the  reso- 
lution. The  question  is  therefore  on  the  record.  The  promise  is 
proved  as  laid  ;  and  the  defendant  may,  if  he  *please,  move  in  arrest  [  *567  ] 
of  judgment,  and  so  raise  the  question. 

With  respect  to  the  pleas,  we  are  of  opinion  that  the  verdict 
ought  to  be  entered  for  the  plaintiff  upon  the  second  plea.  The 
term  **  probationary  drawings  "  may  mean,  drawings  to  be  approved 
of  by  the  committee,  and,  if  approved,  then  to  be  submitted  to  the 
Commissioners  and  the  Secretary  of  State ;  or  it  may  mean,  drawings 
that  are  to  be  approved  by  all  the  requisite  parties.  If  it  means  the 
former,  the  plea  is  proved;  if  the  latter,  it  is  not  proved.  We 
think  that  the  former  is  the  proper  meaning,  and  that  therefore  the 
plaintiff  should  have  the  verdict  on  this  plea. 

Upon  the  fifth  plea,  we  are  of  opinion  that  the  verdict  ought 
to  be  entered  for  the  defendant.  We  think  that  a  reasonable  time 
had  elapsed  within  which  the  plaintiff  ought  to  have  prepared  the 
requisite  probationary  drawings;  and,  it  having  been  proved  that 
all  the  drawings  were  rejected  which  were  prepared,  that  plea  is 
proved.  Whether  this  plea  is  an  answer  to  the  declaration,  will  be 
a  question  which  the  plaintiff  may  raise  by  motion  to  enter  judgment 
non  obstante  veredicto. 

Upon  so  much  of  the  plea  of  non  assum'psit  as  applies  to  the  last 
count,  the  verdict  must  be  for  the  defendant. 
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MoFFATT         This  is  the  result  of  our  opinion  upon  the  several  points,  and  also 
Dickson,     of  the  arrangement  which  was  made  at  the  trial. 

Rule  accordingly. 

May  4.  BylcSy  Serjt.,  in  Easter  Term,  moved  for  judgment  non  oh$tanU 

veredicto  on  the  fifth  plea : 

The  finding  of  the  jury  affirms  that  the  plaintiff  did  prepare  the 
requisite  probationary  drawings,  if "  probationary  *'  means  drawings 
reasonably  fit  for  approval,  and  which  the  committee  of  visitors 
ought  to  have  approved. 

(Jervis,  Ch.  J. :  The  result  of  our  judgment  is,  that "  probationary 
[  •668  ]  ♦drawings  "  in  that  plea,  means,  drawings  to  be  approved  by  the 
committee,  and,  if  approved  by  them,  then  to  be  submitted  to  the 
Commissioners  in  Lunacy  and  the  Secretary  of  State.  My  brothers 
Maule  and  Cresswell  thought  they  must  be  approved  by  all  the 
parties  to  whose  judgment  they  were  to  be  submitted.) 

Suppose  a  man  contracts  for  repairs  to  be  done  to  his  satisfaction, 
or,  to  be  approved  of  by  him,  and  it  was  proved  that  the  repairs  were 
properly  executed, — could  the  party  escape  from  the  liability   of 
paying  for  them,  by  capriciously  withholding  his  approval?     In 
Dallman  v.  King  (1),  the  plaintiff  became  tenant  to  the  defendant 
of  certain  premises,  at  the  yearly  rent  of  2502. :  by  the  agreement  it 
was  stipulated  that  the  plaintiff  should  make  certain  alterations  and 
do  certain  repairs  within  the  first  year,  to  an  amount  not  less  than 
200i.,  such  repairs  &c.  **  to  be  inspected  and  approved  of  "  by  the 
landlord,  and  *'  to  be  done  in  a  substantial  manner ;  *'  and  it  was 
agreed    that  the  tenant  should  be  allowed  2002.  towards   such 
repairs,  &c.,  and  should  be  at  liberty  to  retain  the  same  out  of  the 
first  year's  rent  of  the  premises :  and  it  was  held  that  the  landlord's 
approval  was  not  a  condition  precedent  to  the  tenant's  right  to  retain 
the  2002. ;  and  that,  if  it  were,  it  was  performed,  he  having  done 
the  repairs  (to  the  satisfaction  of  the  jury)  in  a  substantial  manner. 

(Jervis,  Ch.  J. :  Suppose  the  Commissioners  in  Lunacy  or  the 
Secretary  of  State  should  disapprove  of  the  plans,  would  you 
contend  that  the  committee  of  visitors  must  pay  for  them  ?) 

Certainly.     The  complaint  is  that  the  committee  have  causelessly 
withheld  their  approval. 

(Cresswell,  J. :  It  may  be  that  the  committee  must  exercise  a 

(1)  44  R.  R.  661  (4  Bing.  N.  C.  105). 


VOL.  xciil.]  1868.     C.  P.     18  C.  B.  668-^670.  641 

hand  fide  and  honest  judgment  in  the  matter.     But,  would  it  not  be      Moppatt 
absurd  to  say  that  a  jury  of  the  county  of  Middlesex  is  to  detennine      diokson. 
whether  or  not  the  plans  furnished  by  the  plaintiff  were  such  as  the 
committee  of  *justices  for  the  county  of  Northumberland  ought  to       [  •66»  ] 
approve?     It   appears  to  me  that  the  intention  was,  that  the 
drawings  should  be  submitted  to  the  judgment  of  the  committee. 
If  they  have  exercised  their  judgment  upon  them,  and  not  their 
caprice,  there  is  an  end  of  the  matter.) 

They  must  procure  them  and  pay  for  them  before  they  can  be 
submitted  to  the  approval  of  those  whose  subsequent  approval  tbe 
statute  requires. 

A  rule  nisi  having  been  granted,— leave  being,  by  consent,  reserved 
to  the  defendant  to  object,  on  showing  cause,  that  the  declaration  was 
bad,  without  having  a  cross-rule  to  arrest  the  judgment, 

Knowles  and  Manisty,  on  a  subsequent  day,  showed  cause  :  May  so. 

The   fifth  plea  affords  a  complete  answer  to  the  action.     The 
plaintifif  undertook  to  examine  the  site  of  the  proposed   lunatic 
asylum,  to  prepare  "  probationary  drawings  "  for  the  approval  of 
the  committee  of  visitors,  and  all  other  drawings  and  documents 
required  to  be  submitted   to  the  Commissioners  in  Lunacy,  and 
afterwards  to  the  Secretary  of  State ;  and,  in  consideration  of  all 
that,  he  was  to  be  paid  4S7L  lOs.    The  plea  is,  that  a  reasonable 
time   for   the  preparation   of  the  probationary   drawings  for  the 
approval  of  the  committee,  had  elapsed ;   that  the  plaintiff  had 
prepared  certain  drawings   which  were  not  approved  of  by  the 
committee,  but  were  rejected  by  them  ;  and  that,  save  as  aforesaid, 
the  plaintiff  did  not  prepare  any  probationary  drawings,  wherefore 
the  committee  discharged  him  from  the  further  performance  of  the 
agreement.     The  first  question  is,  what  is  the  meaning  of  "pro- 
bationary   drawings."     It    clearly    means,    drawings    which    the 
committee  were  to  examine,  and  which  they  might  accept  or  reject 
at  their  option.     If  they  were  in  their  judgment  fit  for  the  purpose, 
they  were  to  be  laid  before  the  Commissioners  in  Lunacy.     But  *it       [  ♦570  ] 
clearly   was  no  part  of  their  duty  to  go  on  getting  plans   and 
alterations  for  an  indefinite  time. 

The  declaration  is  bad.    Even  as  amended,  it  does  not  show  a 

contract  upon   which   the  committee  can   be  liable.    When    the 

committee  are  sued  in  the  name  of  their  clerk  under  the  power 

given  by  the  statute,  it  can  only  be  in  respect  of  acts  done  by  them 
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MoFFATT  under  the  authority  of  the  statute :  if  the  action  is  brought  in 
DioKBON.  respect  of  a  contract  which  the  committee  had  no  power  to  enter 
into,  it  should  be  brought  against  the  members  of  the  committee 
personally :  the  clerk  is  not  to  be  sued  for  their  wrongful  act : 
Edwards  v.  Lowndes  (i).  The  cases  formerly  referred  to  show  that 
the  proper  remedy  was  by  mandamus, 

Byles,  Serjt.,  Willes,  and  Thompson^  in  support  of  the  rule : 

The  declaration  is  good,  and  the  fifth  plea  no  answer  to  it.  The 
17th  section  of  the  Act  authorises  the  committee  to  "procure, 
examine,  and  determine  on  plans  and  estimates,"  &c.  They  are 
impowered  to  contract  for  the  building  of  the  asylum ;  and  for  this 
purpose  plans  are  as  essential  as  the  building  materials  themselves. 
If  they  have  power  to  contract  for  plans,  any  action  to  compel  the 
performance  of  their  contract  must  of  necessity  be  brought  against 
the  clerk.  The  spirit  of  the  Act  is,  to  create  a  body  who  in  respect 
of  these  works  shall  represent  the  county. 

(CBESSWBLti,  J. :  Not  in  the  making  of  contracts  only,  but  also  in 
the  breaking  of  them,  and  paying  damages  for  so  doing!) 

Even  80.  Is  it  any  answer  to  say  that  the  committee  have  no 
control  over  the  county  funds  ?  It  will  be  time  enough  to  urge  that 
objection  when  we  apply  to  the  Court  of  Queen's  Bench  for  a 
mandamus  to  compel  the  payment  of  the  damages.  The  former 
judgment  of  this  Court  merely  decides  that  "probationary  drawings" 
do  not  mean  drawings  which  have  gone  through  the  various  stages 
[  *67i  ]  of  *approval  by  the  committee,  the  Quarter  Sessions,  the  Commis- 
sioners in  Lunacy^  and  the  Secretary  of  State,  but  drawings  to  be 
approved  by  the  committee  of  visitors, — with  power  to  reject  them, 
if  not  reasonably  fit  for  approval. 

(Crbsswell,  J. :  Which  the  committee  might  in  the  exercise  of 
an  honest  judgment  reject,  their  decision,  though  erroneous,  being 
conclusive.) 

A  jury,  and  not  these  gentlemen  themselves,  must  be  the  judges  of 
the  reasonableness  of  their  rejection.  They  are  not  to  be  Judges  in 
their  own  cause  :  DaUinan  v.  King  (^). 

(Cbesswell,  J. :  They  do  not  affect  to  be  Judges  in  their  own 
cause :  they  represent  the  body  of  the  county. 

(1)  P.  31  above  (1  E.  &  B.  81).  (2)  44  B.  E.  461  (4  Bing.  N.  C.  lOo;. 
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Maule,  J. :  It  certainly  would  seem  to  be  very  absurd  to  say      Moffatt 
that  that  which  the  Legislature  has  thought  fit  to  intrust  to  the      DicKsoar. 
decision  of  this  particular  tribunal,  shall  be  submitted  by  way  of 
api^eal  to  a  jury  of  farmers.) 

There  is  no  absurdity  in  saying  that  a  question  of  fact  shall  be 
submitted  to  the  decision  of  the  constitutional  tribunal  for  the 
decision  of  all  questions  of  fact.  Assuming  that  the  declaration 
is  good,  the  plea  is  no  answer.  It  is  a  plea  in  confession  and 
avoidance. 

( Jbrvis,  Ch.  J. :  The  plea  is  framed  upon  a  notion  that  the  com- 
mittee of  visitors  are  the  absolute  and  uncontrolled  judges  of  the 
fitness  of  the  drawings.) 

''  Probationary/'  which  is  the  substance  of  the  issue,  means  such 
drawings  as  are  reasonably  fit  to  be  submitted  to  the  Commissioners 
in  Lunacy  and  Secretary  of  State. 

(Maulb,  J. :  All  is  founded  upon  the  approval  of  the  committee 
of  visitors :  if  they  are  not  satisfied  with  the  drawings,  the  whole 
thing  drops.) 

WoiTnivell  V.  Hailstone  (I),  Jefferys  v.  Garr  (2),  Rex  v.  The  St. 
Katliarine's  Dock  Company  {s),  and  Cane  v.  Chapman  {4) ,  show> 
that,  whatever  may  be  the  difficulties  in  the  way  of  enforcing  the 
verdict,  the  action  is  well  brought  against  the  clerk. 

(Maule,  J. :  The  16th  section  *was  not  intended  to  confer  a  right       [  ^572  ] 
of  action  ;  but  to  provide  a  more  convenient  mode  of  suing,  where 
the  right  exists. 

Jbbvis,  Ch.  J. :  The  object  was,  simply  to  relieve  the  party  suing 
from  the  difficulty  of  having  to  sue  a  numerous  and  uncertain  and 
fl  actuating  body.) 

The  Legislature  contemplates  the  possibility  of  a  judgment  against 
the  clerk  in  some  shape.  That  judgment  must  be  capable  of  being 
enforced  somehow.  There  is  no  fund  which  is  properly  applicable 
to  the  payment,  except  the  county-rate  :  and  its  application  may  be 
enforced  by  mandamus. 

(1)  6  Bing.  666;  4  Moo.  &  P.  512.     (4)  5  Ad.  &  El.  647  ;  1  Nev.  &  P. 
(•2)  36  K.  R.  769  (2  B.  &  Ad.  833).    104. 


(3)  38  B.  B.  260  (4  B.  &  Ad.  360j. 
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MoFFAYT  (Maulb,  J.*.  There  might  be  this  mconvenience  in  having  a 
•DioKBOK.  vtandamm  after  an  action,  viz.  that  there  might  be  two  actions,  and 
consequently  two  judgments,  upon  which  two  writs  of  error  might 
be  brought,  which  would  have  to  be  heard  before  tribunals  respec- 
tively consisting  of  some  of  the  Judges  of  the  two  Courts  in  which 
the  actions  respectively  originated.) 

Jebvis,  Ch.  J. : 

Various  points  have  been  raised  during  the  discussion  of  this  case, 
which,  in  the  view  I  take,  it  will  be  unnecessary  to  decide.     In  the 
first  place,  it  was  contended  that  the  committee  of  visitors  had  no 
power  under  the  statute  to  contract  to  pay  for  plans  and  estimates 
for  the  building  of  the  asylum.     Whether  they  had  or  had  not  such 
\)Ower,  I  will  not  now  stop  to  consider.     It  was  next  urged,  that,  if 
the  committee  of  visitors  had  power  to  enter  into  a  contract  of  this 
sort  so  as  to  bind  the  county,  this  action  would  not  lie,  but  that  the 
proper  remedy  would  be  by  a  mandamus,  which  would  at  once  raise 
the  question  of  the  amount  due,  and  in  one  form  of  proceeding  give 
the  party  complete  redress.     On  that  point  also  I  think  it  unneces- 
sary on  this  occasion  to  pronounce  any  opinion.     Upon  the  third 
point  also  I  abstain  from  pronouncing  any  judgment,  viz.  whether, 
assuming  that  the  contract  was  one  which  it  was  competent  to  the 
[  ^673  j       committee  of  ^visitors  to  make,  their  clerk  can  be  sued  for  a  breach 
of  it.    The  main  point  in  the  case,  however,  and  the  real  point  which 
we  must  decide,  viz.  as  to  the  construction  of  the  contract  itself, 
has  not   received  so  much  attention  at  the  Bar  as  it  deserved. 
Assuming  that  the  committee  of  visitors  had  power  to  make  a  con- 
tract for  plans  which  were  to  be  paid  for,  and  assuming  that  an  action 
would  lie  for  a  breach  of  that  contract,  and  that  the  proper  person 
to  be  sued  for  such  breach  would  be  their  clerk, — the  question  is, 
whether  they  have  in  point  of  fact  entered  into  such  a  contract.     I 
am  of  opinion  that  they  have  not  made  any  such  contract  as  this 
declaration  alleges.     In  construing  the  contract,  we  must  look  at 
the  character  and  position  of  the  parties  who  are  supposed  to  have 
entered  into  it,  and  at  the  duty  which  they  had  under  the  statate 
to  perform.    It  was  their  duty  to  procure  plans  for  the  erection 
of  the  proposed  lunatic  asylum ;  and,  if  they  made  a  bargain  to 
that   effect,    possibly    they   might    be   liable  to    pay  for  Ikem. 
Having  procured   plans,   it   was  the  duty  of  the  committee   to 
examine  them,  and  to  exercise  then*  judgment  as  to  their  fitness 
for  the  purpose  in  view ;  and,  if  they  approved  of  them,  then  to 
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submit   them    to  the  Quarter  Sessions   for  their  approval.     If     Moffatt 
approved  of  by  the  Quarter  Sessions,  the  plans  were  then  to  be      DroK«oiv. 
submitted  in  more  detail  for  the  approval  of  the  Commissioners  in 
Lunacy,  and  ultimately  of  the  Secretary  of  State ;  and  then,  and 
not  till  then,  could  those  plans  be  acted  upon,  or  the  plaintiff's 
contract  be  said  to  be  performed.     The  plaintiff  knows  the  duty 
which  the  Act  of  Parliament  casts  upon  the  committee  of  visitors. 
He  knows  the  ordeal  through  which  his  plans  must  go  before  any- 
thing can  be  done  upon  them :  and  he  agrees  to  receive  a  gross 
sum  of  4372.  10«.  for  the  perfect  and  entire  work.    For  that  sum 
he  engages  "  to  examine  the  site  of  the  proposed  lunatic  asylum,  and 
prepare  the  requisite  probationary  drawings  for  the  *approval  of       t  *^^*  1 
the  committee  of  visitors,  and  all  other  drawings  and  documents 
required  to  be  submitted  to  the  Commissioners  in  Lunacy,  and  after- 
wards to  the  Secretary  of  State,  and  subsequently  to  prepare  the 
whole  of  the  working-drawings,  estimates,    and   specifications :  " 
and  for  all  this  he  is  to  receive  4372.  10«.     The  very  nature  and 
terms  of  the  contract  suggest  what  we  all  know  must  be  the  course 
of  proceeding.     The  committee  of  visitors,  whose  duty  it  is  to  com- 
mence the  work,  require  a  general  outline  of  plans  and  elevation,  for 
their  guidance,  and  for  the  approval  of  the  magistrates  assembled 
in    Quarter   Sessions.     The   Commissioners  in  Lunacy  and  the 
Secretary  of  State  require  something  more  in  detail ;  they  require  to 
see  the  precise  amount  of  accommodation,  the  internal  arrangements 
as  to  ventilation,  &c.,  and  the  probable  amount  of  cost :  therefore  it 
is  that  the  contract,  after  providing  for  the  **  probationary  drawings" 
for  the  approval  of  the  committee  of  visitors,  goes  on  to  provide  for 
''  all  the  drawings  and  documents  required  to  be  submitted  to  the 
Commissioners  in  Lunacy,  and  afterwards  to  the  Secretary  of  State." 
And,  after  the  plans  have  been  ultimately  approved  of  and  agreed 
upon  and  adopted,  the  rest  of  the  work,  viz.  the  preparation  of  the 
working-drawings,  estimates,    and    specifications,  is  to  be  done. 
This  being  the  state  of  things,  what  do  the  parties  mean  when  they 
speak  of ''  probationary  drawings  for  the  approval  of  the  committee 
of  visitors  ?  "    Does  not  the  plaintiff  mean  this, — I,  relying  upon 
my  skill  and  experience  as  an  architect  and  draughtsman,  and 
upon  your  judgment  and  your  honour,  undertake  to  prepare  such 
plans  as  you  shall  approve  of,  and,  when  you  have  approved  of 
them,  and  they  stand  the  scrutiny  of  those  other  persons  to  whom 
the  law  requires  them  to  be  submitted,  with  such  further  details 
as   are  required,  I  will  then  complete  my  work  by  preparing  the 
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MoFFATT     working-drawings,  estimates,  and  specifications,  and  so  entitle  myself 
DioKsoK.      to  the  stiimlated  reward.     *It  is  contended,  on  the  part  of  the  plain- 
[  *676  ]       tiflf,  that  he  performed  his  undertaking  to  prepare  **  the  requisite 
probationary  drawings,"  when  he  furnished  plans  which  were, — 
as  we  must  now  assumiB  they  were, — reasonably  fit  for  approval. 
But,  where  one  submits  a  drawing  or  a  pattern  of  anything  for  the 
approbation  of  another,  does  he  not  make  him  the  sole  judge  of  its 
fitness?     The  plaintiff's  counsel  insist  that  that  cannot  be  so  here, 
because  those  whose  approval  is  required  are  parties  to  the  con- 
tract, and  it  would  be  making  them  Judges  in  their  own  cause. 
That  rule,  however,  cannot  apply  to  a,  case  of  this  sort.     The  com- 
mittee of  visitors  have  no  interest  in  the  matter  beyond  any  other 
inhabitant  of  the  county.     In  order  to  avoid  the  inconvenience  that 
would  result  from  a  matter  of  this  sort  being  discussed  and  con- 
sidered by  all  the  justices  of  the  county,  the  Act  of  Parliament 
provides  that  the  particular  duty  of  selecting  and  deteimining  upon 
plans  in  the  first  instance  shall  be  intrusted  to  a  limited  number  of 
that  body ;  and  with  this  view  certain  powers  are  given  to  them,  to 
be  exercised  in  a  particular  way.     If,  with  full  knowledge  of  their 
powers,  and  of  the  circumstances  under  which  they  were  to  act,  the 
plaintiff  chose  to  agree  with  them  that  he  should  not  be  paid  any- 
thing for  his  drawings  unless  they  should  be  approved  of  by  them, 
I  think  he  ought  to  be  concluded  by  their  judgment.     I  take  the 
fair  meaning  and  construction  of  the  contract  to  be  this, — I  will 
accept  a  certain  sum  for  the  entire  work,  running  the  chance  of  my 
plans  being  approved.     Should  they  not  be  approved,  I  agree  to  be 
estopped  from  demanding  any  payment.     If  the  plans  submitted  in 
the  first  instance  to  you,  the  committee  of  visitors,  receive  your 
approval,  then  I  will  prepare  all  the  other  drawings  and  documents 
which  will  be  required   to  be  submitted  to  the  Commissioners  in 
Lunacy  and  the  Secretary  of  State,  with  all  subsequent  working- 
L  *576  ]       drawings,  estimates,  and  specifications  which  the  nature  *of  the 
work  may  require.     If  the  committee  of  visitors  had  a  right  to 
reject  the  plans,  the  "  probationary  drawings  "  submitted  for  their 
approval,  the  plaintiff  clearly  had  no  right  of  action  upon  the  eon- 
tract.     Whether  this  arises  upon  the  declaration  or  upon  the  fifth 
plea,  is  quite  immaterial.     Possibly  it  was  necessary,  in  order  to 
give  the  plaintiff  a  cause  of  action,  that  the  declaration  should  aver 
that  the  requisite  probationary  drawings  were  submitted  to   the 
committee,  and  approved  of  by  them.     If  not,  that  is  supplietl  by 
the  plea,  which  avers  that  a  reasonable  time  for  the  preparation  of 
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the  reqnisite  probationary  drawings    had    elapsed,  and  that  the      Moffatt 
plaintiff  prepared  none  but  such  as  the  committee  rejected,  and,  in      diok'bok. 
my  opinion,  had  a  right  to  reject.     Upon  that  ground,  therefore,  I 
think  the  rule  to  enter  a  verdict  for  the  plaintiff  on  the  issue  joined 
upon  the  fifth  plea,  must  be  discharged. 

M AULE,  J. : 

I  entirely  agree  with  my  Lord  Chief  Justice  in  thinking  that 
this  rule  should  be  discharged,  and  on  the  ground  that  the  plaintiff 
in  his  declaration,  taken  in  conjunction  with  the  matter  found  on 
the  fifth  plea,  has  no  ground  of  action  at  all.  It  is  more  satisfactory 
to  rest  our  decision  upon  that  ground,  than  upon  the  questions 
raised  as  to  whether,  assuming  the  plaintiff  to  have  a  good  cause  of 
action,  he  has  adopted  the  proper  form  of  remedy,  or  charged  the 
right  person.  The  ground  upon  which  I  arrive  at  the  conclusion 
that  the  rule  to  enter  the  judgment  for  the  plaintiff  non  obstante 
veredicto  on  the  fifth  plea,  should  be  discharged,  is,  that,  in  my 
opinion,  he  has  not  shown  that  he  has  sustained  any  wrong ;  and, 
consequently,  that  he  is  entitled  to  no  remedy.  It  may  be  conceded, 
and  indeed  it  could  not  well  be  denied,  that  it  was  perfectly  com- 
petent to  the  committee  of  visitors  to  contract  to  employ  an  architect 
to  prepare  plans  for  them,  and  to  pay  for  them,  whether  *nseful  or  [  *577  ] 
not.  At  all  events,  I  do  not  feel  disposed  to  dispute  that  proposi- 
tion. But  the  question  upon  this  record  is,  whether,  in  point  of 
fact,  or  in  contemplation  of  law,  they  have  done  so, — whether  they 
have  bound  themselves  by  a  contract  with  the  plaintiff  to  continue 
to  employ  him  in  the  capacity  of  architect.  What  the  plaintiff 
complains  of  is  this, — that  the  committee  of  visitors  have  not  placed 
him  in  a  situation  \o  earn  the  sum  of  437/.  10«.  which  it  was 
stipulated  should  be  paid  to  him  in  a  given  event.  Looking  at  the 
terms  of  the  contract,  it  is  plain  that  what  the  committee  have  done 
is  this, — they  have  agreed  with  the  plaintiff,  that,  if  he  will  prepare 
certain  plans  which  shall  obtain  their  approval,  and  the  approval  of 
these  several  successive  tribunals  to  which  the  law  requires  them 
to  be  submitted,  and,  such  approval  being  obtained,  will  complete 
the  thing  by  preparing  the  necessary  working-drawings,  estimates, 
and  specifications,  he  shall  for  all  that  be  paid  the  sum  of  487Z.  10«. 
Unless  the  contract  binds  the  committee  to  continue  to  employ  the 
plaintiff,  whether  they  approve  of  his  plans  or  not,  the  plaintiff  has 
not  the  cause  of  action  which  is  stated  in  his  declaration.  If  there 
was  any  implied  contract  that  the  plaintiff  should   be  paid  for 
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MoFF^TT  rejected  plans,  the  declaration  does  not  complain  of  a  breach  of 
DioKBON.  theit.  No  answer  was  given  by  the  plainti£f 's  counsel  to  the  question 
put  by  the  Court,  as  to  what  was  to  be  done  in  the  event  of  the 
Quarter  Sessions,  or  the  Commissioners  in  Lunacy  or  Secretary  of 
State,  not  approving  of  his  plans, — whether  the  committee  of  visitors 
are  under  this  contract  liable  to  be  called  upon  to  pay  for  them. 
It  was  suggested  that  there  might  be  a  difference  in  that  case, 
inasmuch  as  the  plaintiff  would  then  be  prevented  from  carrying 
the  contract  into  effect,  by  a  thing  not  within  the  control  of  the 
committee.  That,  in  reality,  is  no  answer  at  all ;  for,  although  the 
[  *578  ]  committee  enter  into  *the  contract,  they  have  no  more  interest  in 
the  matter  than  have  the  Quarter  Sessions,  or  the  Commissioners 
in  Lunacy,  or  the  Secretary  of  State ;  and  it  is  quite  as  reasonable  to 
make  their  approval  a  condition  precedent  as  that  of  any  one  else. 
It  is  not  by  any  means  unusual  for  architects  to  send  in  plans  for 
public  buildings,  taking  the  chance  of  being  paid  for  their  labour  or 
not,  as  they  may  be  adopted  or  rejected.  The  question  is,  whether 
this  is  not  a  contract  of  that  description.  I  think  it  is  impossible 
to  give  a  sensible  construction  to  the  ^'requisite  probationary 
drawings  for  the  approval  of  the  committee  of  visitors,''  without 
taking  those  words  in  combination  with  the  provisions  of  the  statute 
and  the  rest  of  the  contract,  which  provides  for  the  payment  to  the 
plaintiff  of  4372.  10s.  upon  the  one  event  of  the  whole  of  the  work 
which  is  contemplated  being  completely  performed.  It  seems  to 
me,  that  the  true  construction  of  those  words, — "  probationary 
drawings  for  the  approval  of  the  committee  of  visitors," — is,  such 
drawings  as  the  committee  shall  approve  of;  and  that,  as  the 
plaintiff's  drawings  were  not  approved  of,  all  rights  which  he  other- 
wise might  have  had  against  somebody  under  the  contract  ceased. 

Crbsswell,  J. : 

I  am  of  the  same  opinion.  It  seems  to  me  that  the  committee  of 
visitors  were  not,  under  the  tei*ms  of  this  contract,  under  any 
obligation  to  allow  the  plaintiff  to  go  on  with  the  work,  he  having 
failed  to  supply  within  a  reasonable  time  the  requisite  probationary 
draw^ings  for  their  approval,  which  I  understand  to  mean,  drawings 
which  shall  be  approved  of  by  the  committee.  The  committee  could 
not  by  law  submit  the  drawings  to  the  Quarter  Sessions  or  to  the 
other  persons  whose  approval  the  statute  requires,  until  they  them- 
selves were  satisfied  with  the  efficiency  of  the  plans  submitted  to 
[•579]       their  judgment.     The  17th  section  of  the  *statute  enacts  that  the 
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committee  of  visitors  shall,  subject  as  thereinafter  mentioned,  pro-  Mofpatt 
core,  examine  and  determine  on  plans  and  estimates  of  and  contract  dickson. 
for  the  purchase  of  lands  and  buildings,  and  for  building,  &c.,  an 
asylum ;  "  provided  always,  that  the  said  visitors  shall  from  time 
to  time  make  their  report  to  the  General  or  Quarter  Sessions  of  the 
county,  &c.,  for  which  they  shall  be  elected,  of  the  several  plans, 
estimates,  contracts,  and  purchases  which  shall  have  been  agreed 
upon,  and  of  the  sum  or  sums  of  money  necessary  to  be  raised  and 
levied  for  defraying  the  purchase-moneys  and  expenses  thereof  on 
the  county,  &c., — which  plans,  estimates,  and  contracts,  and  pur- 
chases, shall  be  subject  to  the  approbation  of  the  Court  of  General 
or  Quarter  Sessions  of  the  county,  &c.,  before  the  same  shall  be 
carried  into  execution."  Then,  the  28th  section  enacts,  "  that  every 
committee  of  visitors  shall  submit  all  proposals  for  building  or  pro- 
viding asylums,  &c.,  and  all  contracts,  and  all  plans  which  may  be 
intended  to  be  adopted  for  such  asylums,  accommodation,  and 
premises,  to  the  Commissioners  in  Lunacy,  who  shall  make  such 
inquiries  in  reference  thereto  and  to  the  lunatics  to  be  provided  for, 
as  they  shall  deem  proper,  and  shall  report  thereon  in  writing  to 
one  of  her  Majesty's  principal  Secretaries  of  State;  and  the 
estimates  of  the  costs  and  expenses  of  carrying  into  execution  such 
contracts  for  any  of  the  purposes  of  this  Act,  in  reference  to 
the  purchase  of  land,  or  the  building  or  providing  any  asylum  or 
additional  asylum  or  accommodation  for  pauper  lunatics,  shall  be 
submitted  to  her  Majesty's  said  Secretary  of  State ;  and  no  such 
proposals,  agreements,  contracts,  estimates,  or  plans,  shall  be 
accepted,  executed,  or  carried  into  effect,  until  the  same  shall  be 
approved  of  by  the  said  Secretary  of  State,  by  writing  under  his 
hand  and  seal."  It  is  clear,  therefore,  that  the  committee  of  visitors 
had  no  right  to  submit  any  plans  to  the  Quarter  *  Sessions  or  to  the  [  *580  ] 
Commissioners  in  Lunacy  until  they  had  themselves  exercised  their 
own  judgment  in  their  examination,  and  had  approved  and  agreed 
upon  them.  I  cannot  entertain  a  doubt  that  the  parties  understood 
and  meant  by  this  contract,  that  the  plans  were  not  to  be  paid  for, 
unless  they  were  approved  of,  so  as  to  become  useful  and  available 
to  the  county.  The  plaintiff  evidently  had  perfect  confidence  in  his 
own  skill,  as  well  as  in  the  honour  and  integrity  of  the  persons  he 
was  contracting  with.     The  failure  of  the  contract  is  his  misfortune. 

Talfourd,  J.: 
I  have  not  had  the  advantage  of  hearing  the  whole  of  the 
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^ToFFATT     argument  in  this  case  :  but  I  must  say  that  what  I  have  heard  has 

DicKsoK.      failed  to  raise  in  my  mind  any  doubt  as  to  the  propriety  of  the 

decision  to  which  the  Court  have  come. 

Ride  discharged. 


[696] 


1863.        The  general  STEAM  NAYIGATION  COMPANY  v. 
^'—'  MOERISON. 

(13  0.  B.  581—595 ;  S.  C.  22  L.  J.  C.  P.  178 ;  17  Jur.  673.) 
[On  repealed  sections  of  14  &  15  Vict.  c.  79  (steam  navigation).] 


i»53.  BEOWN   V.  SMITH, 

April  18. 

(13  C.  B.  596—601 ;  S.  C.  1  0.  L.  E.  4 ;  22  L.  J.  C,  P.  151 ;  17  Jur.  807.) 


To  say  of  a  tradesman,  *'  If  he  does  not  come  and  make  terms  with  me.  I 
will  make  a  bankrupt  of  him,  and  ruin  him/'  is  actionable,  without  proof 
of  special  damage. 

This  was  an  action  of  slander.  The  declaration  stated  that  the 
plaintiff  was  a  coach-maker,  and  that  the  defendant  falsely  and 
maliciously,  intending,  Ac,  spoke  and  published  of  and  concerning 
the  plaintiff  in  his  said  trade  and  business  of  a  coach-maker,  the 
following  libellous  (1)  words,  "He,  Brown,  is  indebted  and  liable  tome 
in  a  considerable  amount,  in  connection  with  Pritchards,  and  I  will 
make  a  bankrupt  of  him  ;  *'  whereby  and  by  means  of  the  speaking, 
&c.,  the  plaintiff  was  greatly  injured  in  his  credit  and  reputation, 
and  divers  persons  by  reason  of  the  premises,  ceased  to  have  any 
dealings  with  the  plaintiff  in  his  said  trade ;  and  thereby  also,  by 
reason  of  the  premises,  one  Israel  Rogers,  to  whom  the  plaintiff 
was  indebted,  sued  the  plaintiff,  which  he  would  not  otherwise  have 
done,  and  the  plaintiff  was,  in  consequence  thereof,  forced  and 
obliged  to  dispose  of  his  said  business,  and  sell  off  his  stock  in  trade 
at  a  great  loss,  in  order  to  pay  off  and  satisfy  the  said  debt  of  the 
said  Isaac  Rogers  ;  and  also,  by  reason  of  the  premises,  one  Abra- 
ham Riddeford,  who,  before  the  speaking  of  the  words  aforesaid, 
had  been  in  the  habit  of  discounting  bills  and  other  securities  for 
the  plaintiff,  refused  any  longer  to  do  so ;  and  one  Stephen  Stringer, 
who  was  before  in  the  habit  of  dealing  with  the  plaintiff  in  his  said 
trade  on  credit,  refused  any  longer  so  to  do,  and  refused  to  deliver 
to  the  plaintiff  certain  goods  which  the  plaintiff  had  purchased  of 
the  said  Stephen  Stringer,  until  the  plaintiff  had  paid  for  them : 

(1)  A  manifest  lapsus  calami  for  "slanderous."— F.  P. 
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and  thereby  also  the  plaintiflf  was  greatly  prejudiced  in  his  said       Brown 
trade,  and  unable  to  execute  divers  orders  therein  ;  and  by  reason       smith. 
of  the  premises  the  plaintiff  was  greatly  injured  and  *8topped  in       I  '^^t  ] 
his  credit  and  business  and  otherwise :  to  the  damage,  &c. 

The  defendant  pleaded  Not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  at 
Westminster  after  the  last  Term,  when  the  following  facts  appeared 
in  evidence :  The  plaintiflf  was  a  coach-maker.  He  had  formerly 
been  clerk  to  certain  persons  of  the  name  of  Pritchard,  who  became 
bankrupit ;  and,  upon  that  event  happening,  the  plaintiflf  succeeded 
to  the  business,  and  carried  it  on  successfully.  The  defendant  had 
been  the  attorney  of  Pritchards.  At  the  end  of  1851,  or  the 
beginning  of  1852,  the  plaintiff  had  bought  the  business  and  stock 
in  trade  of  one  Grace,  against  whom  the  defendant  had  an  execution, 
which  was  thereby  defeated. 

Stringer,  who  was  called  as  a  witness,  said,  in  substance,  I  called 
on  the  defendant  in  February,  1852.  The  defendant  said:  "You 
know  Brown.  He  has  bought  Grace's  business :  and,  if  he  does  not 
come  and  make  terms  with  me,  I  will  make  a  bankrupt  of  him,  and 
ruin  him."  He  requested  me  to  go  to  Brown,  and  let  him  know  it. 
After  this,  I  withdrew  my  confidence  in  Brown ;  and  I  refused  to 
execute  a  large  order  (to  the  amount  of  about  60/.)  which  I  was 
about  to  do  for  him. 

The  plaintiflf  failed  to  prove  the  special  damage  alleged  with 
regard  to  Kogers  and  Kiddeford ;  but  he  proposed  to  prove  other 
special  damage  not  alleged.  This,  however,  the  Lord  Chief  Justice 
refused  to  permit. 

On  the  part  of  the  defendant,  it  was  submitted,  that  the  words 
proved  were  not  actionable  in  themselves,  and  that  there  was  no 
evidence  of  special  damage,  the  breach  of  Stringer's  contract  with 
the  plaintiflf,  for  which  the  latter  had  a  legal  remedy,  not  being  the 
natural  consequence  of  the  alleged  slander. 

No  objection  was  made  that  the  words  were  not  proved  as  laid  ;       t  ^-^^  3 
the  Lord  Chief  Justice  having  intimated,  that,  if  any  diflficulty 
were  raised  on  that  score,  he  would  allow  the  declaration  to  be 
amended. 

His  Lordship  then  left  it  to  the  jury  to  say,  whether  the  words 
were  spoken  by  the  defendant,  whether  they  resulted  in  the  damage 
alleged,  and  what  fair  amount  of  compensation  the  plaintiflf  was 
entitled  to ;  and  that  this  would  depend  upon  Stringer's  evidence. 
The  jury  returned  a  verdict  for  the  plaintiflf,  damages  150Z. 
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Bbown  BramweU  now  moved  for  a  new  trial,  on  the  grounds  of  nais- 

SiiiTir.  direction  and  excessive  damages,  or  to  arrest  the  judgment : 

The  words  spoken  were  not  in  themselves  a  ground  of  action ; 
they  were  not  spoken  of  the  plaintiff  in  the  way  of  his  trade :  the 
statement,  in  effect,  is,  before  Brown  commenced  business,  he  con- 
tracted a  debt  with  me,  and  I  will  enforce  the  law  against  him. 
Even  if  they  had  been  spoken  of  the  plaintiff  in  the  way  of  his 
trade,  they  are  not  actionable. 

(Cresswbll,  J. :  Is  it  not  actionable  to  impute  insolvency  to  a 
trader  ?  When  Smith  says,  ''  If  he  does  not  come  and  make  terms 
with  me,  I  will  make  a  bankrupt  of  him,  and  ruin  him,"  does  he 
not  mean  to  impute  that  he  is  insolvent  and  cannot  pay  his 
debts?) 

It  is  not  a  statement  of  general  insolvency.  No  special  damage  was 
proved.  The  allegation,  in  the  declaration  is,  that  "one  Stephen 
Stringer,  who  was  before  in  the  habit  of  dealing  with  the  plaintiff 
in  his  said  trade  on  credit,  refused  any  longer  so  to  do,  and  refused 
to  deliver  to  the  plaintiff  certain  goods  which  the  plaintiff  had  pur- 
chased of  the  said  Stephen  Stringer,  until  the  plaintiff  had  paid  for 
them.*'  That  is  no  legal  damage.  The  plaintiff  had  his  remedy 
against  Stringer  for  his  breach  of  contract 

[  *599  ]  (Jervis,  Ch.  J. :  Stringer  said,  that,  in  consequence  of  *the  state- 

ment made  by  Smith,  he  refused  to  execute  an  order  for  the  plain- 
tiff which  he  had  been  about  to  do.  No  contract  in  writing  was 
proved ;  no  payment,  or  part  delivery.  What  remedy,  then,  could 
the  plaintiff  have  had  against  Stringer?) 

At  all  events,  the  damages  should  have  been  expressly  limited  to 
the  injury  resulting  from  the  non-execution  of  Stringer's  order. 

(Cresswbll,  J. :  Why  is  general  damage  to  be  excluded,  because 
there  is  special  damage  ?) 

Without  special  damage,  there  is  no  general  damage. 

(Jervis,  Ch.  J. :  It  was  a  very  bad  case :  it  certainly  seemed  to 
me,  that,  if  general  damages  could  be  given,  150/.  was  by  no  means 
too  large  a  sum.) 

As  to  the  arrest  of  judgment, — the  declaration  merely  discloses  a 
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bond  fide  assertion  that  the  plaintiff  was  indebted  to  the  defendant,       Bkown 
and  that  he  would  enforce  his  legal  rights  against  him.  Smith. 

(Cresswell,  J.:    There  is  no  assertion  of  any  debt  upon  the 
record.) 

Crssswbll,  J.: 

I  think  there  ought  to  be  no  rule  in  this  case.  Whether  we  take 
the  words  as  they  are  alleged  upon  the  record,  or  the  words  proved, 
they  clearly  are  actionable  words  when  spoken  of  a  man  in  his  trade. 
That  they  were  spoken  of  him  in  his  trade,  cannot  be  disputed  :  for, 
to  speak  of  making  a  man  who  is  a  trader  a  bankrupt,  must  be 
speaking  with  reference  to  his  trade.  There  is  no  assertion  here  of 
any  debt  due  from  Brown  to  Smith.  And,  when  the  defendant  says 
to  the  witness,  "  You  know  Brown.  He  has  bought  Grace's  busi- 
ness ;  and,  if  he  does  not  come  and  make  terms  with  me,  I  will 
make  a  bankrupt  of  him,  and  ruin  him,"  I  think  there  can  be  no 
doubt  that  the  words  were  spoken  of  him  in  his  trade,  that  they 
were  defamatory,  and  sufficient  to  sustain  an  action.  It  is  quite 
unnecessary  to  consider  whether  any  special  damage  was  proved, 
or  whether  the  damages  ought  properly  to  have  been  limited  in  the 
way  suggested.  But  I  think  the  special  damage  was  *proved  as  C  *^^^  i 
alleged.  The  statement  is,  that  '*  one  Stephen  Stringer,  who  was 
before  in  the  habit  of  dealing  with  the  plaintiff  in  his  said  trade  on 
credit,  refused  any  longer  to  do  so,  and  refused  to  deliver  to  the 
plaintiff  certain  goods  which  the  plaintiff  had  purchased  of  the  said 
Stephen  Stringer,  until  the  plaintiff  had  paid  for  them.*'  Stringer 
said  he  was  about  to  execute  an  order  for  the  plaintiff,  but  that  he 
declined  to  do  so  in  consequence  of  the  statement  of  the  defendant. 
It  was  not  suggested  that  there  was  any  binding  contract,  which 
could  have  been  enforced  against  Stringer.  The  amount  of  damages 
was  for  the  consideration  of  the  jury ;  and  I  think  it  is  impossible 
to  say  that  these  words  spoken  of  a  man  in  trade  did  not  justify 
them  in  awarding  compensation  to  the  extent  of  160{.  I  think 
there  should  be  no  rule. 

Williams,  J. : 

I  also  think  there  should  be  no  rule;  although,  if  the  words 
proved  had  not  been  actionable  without  special  damage,  I  should 
have  thought  the  rule  ought  to  go,  because  the  question  of  damages 
was  left  at  large  to  the  jury,  without  telling  them  to  limit  it  to  the 
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BiMiwN       probable  loss  resulting  from  the  non-execution  of  Stringer's  order. 

8MITH.  ^1^6  question,  therefore,  resolves  itself  into  this, — ^whether  or  not  the 
words  proved  were  actionable  in  themselves,  without  special  damage. 
I  think  they  were.  To  say  of  a  tradesman,  "  if  he  does  not  come 
and  make  terms  with  me,  I  will  make  a  bankrupt  of  him,  and  ruin 
him,"  must  necessarily  be  highly  prejudicial  to  him  in  his  business. 
The  words  are  clearly  defamatory  in  their  nature :  and  there  is  no 
pretence  for  disturbing  the  verdict. 

Talfourd,  J. : 

I  am  of  the   same   opinion.     The  words  proved   were  clearly 

actionable  without  special  damage.     When  one  says  of  a  trader, 

[  •601  ]       **  If  he  does  not  settle  with  *me,  I  will  make  him  a  bankrupt," 

that  necessarily  implies  that  he  has  the  power  to  carry  his  threat 

into  execution. 

Jbrvis,  Ch.  J.  : 

I  think  I  was  wrong   in   this  case.     I  told  the  jury  that  the 

questions  for  their  consideration  were,  whether  the  words  were 

spoken,  whether  the  damage  alleged  resulted  from  the  speaking  of 

them,  and  what  damages  the  plaintiff  was  entitled  to, — and  that  this 

would  depend  upon  Stringer's  evidence.     I  think  I  was  wrong  in  so 

limiting  it.     The  jury,  however,  have  set  that  right :  and  I  agree 

with  the  rest  of  the  Court  in  thinking  that  there  is  no  ground  for 

disturbing  their  verdict. 

Ride  refused. 


1853.  EAM8DEN   v.   SKIPP. 

»^  '         (13  0.  B.  601—604  ;  S.  C.  nom.  Shipp  v.  Bamsden  ;  22  L.  J.  ( 
[Obsolete  practice.] 

1863.  CLULEE  V.  BRADLEY. 

(13  0.  B.  604—614 
Obsolete  practice.] 


^^"^^  (13  C.  B.  604—614 ;  S.  C.  2  C.  L.  E.  1 ;  23  L.  J.  0.  P.  38 ;  18  Jur.  177.) 


1854.  BEGG   V.  FORBES  and  Another. 

JnneU.  ^^^  ^  ^  614—617     S.  C.  2  C.  L.  R.  856 ;  23  L.  J.  C.  P.  223*) 

[Obsolete  practice.] 
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The  cork  and  BANDQN  RAILWAY  COMPANY   v.       mi. 

GOODE.  "'IL'- 

(13  0.  B.  618—623 ;  iJ.  C.  22  U  J.  C.  P.  147 ;  17  Jur»  odo,  1057.) 
[Obflolete  practice.] 


In  re  young  and  BULMAN.  1853. 

A/ay  6. 
(13  C.  B.  623—627  ;  S.  C.  22  L.  J.  C.  P.  160.)  

r  COQ  "1 

B}'  an  agreement  of  reference  between  A.,  B.,  und  C,  it  was  provided  that  ^  -' 
*'  the  costs  of  the  reference,  and  of  the  award  to  be  made  in  pursuance 
thereof,  including  a  reasonable  compensation  to  the  arbitrators  for  their 
trouble,  shall  be  in  the  discretion  of  the  siiid  arbitrators,  or  any  two  of 
them,  who  shall  by  their  award  order  and  direct  by  whom,  to  whom,  and  in 
what  proportions  and  manner  the  same  shall  be  paid."  The  arbitrator 
having  by  their  awai*d  disposed  of  the  matters  in  difference,  awarded  as  to 
the  costs  as  follows :  '*  that  the  said  A.,  B.,  and  C,  respectively  pay  for  the 
attendance  of  his  and  her  own  witnesses,  and  that  the  other  costs  of  the 
said  reference,  and  of  this  our  award,  and  also  the  compensation  of  the 
arbitrators,  be  paid  b}'  the  said  A.,  B.,  and  C,  in  equal  proportions :  "  Held, 
that  the  costs  were  sufficiently  disposed  of  by  this  direction. 

By  articles  of  agreement,  bearing  date  the  25  th  of  September, 
1852,  made  between  Mary  Young  of  the  first  part,  James  Bulman 
of  the  second  part,  and  John  Dennison  of  the  third  part, — reciting, 
that  disputes  and  differences  had  arisen  and  were  pending  between 
the  said  parties  thereto  touching  the  liability  of  the  said  John 
Dennison  and  of  the  said  James  Bulman,  or  one  of  them,  to  make 
compensation  to  the  said  Mary  Young,  *for  the  price  and  value  of  [  ♦624  ] 
a  horse  of  the  said  Mary  Young  which  had  been  hired  by  the  said 
James  Bulman,  and  which  died  in  April  last,  in  consequence,  as 
was  alleged  by  the  said  Mary  Young,  of  injuries  occasioned  to  the 
said  horse  whilst  being  driven  by  the  said  James  Bulman  between 
Wigton  and  Carlisle ;  and  that  the  said  James  Bulman  alleged  that 
the  said  injuries  were  occasioned  by  the  servant  of  the  said  John 
Dennison,  carelessly,  negligently,  and  unlawfully  driving  a  horse 
and  cart  of  the  said  John  Dennison  against  the  said  horse  of  the 
said  Mary  Young,  which  the  said  John  Dennison  denied  ;  and  also 
touching  and  concerning  the  payment  and  amount  of  the  loss  and 
expense  consequent  upon  or  arising  out  of  the  death  of  the  said 
horse,  part  of  which  were  claimed  by  the  said  Mary  Young,  and  part 
by  the  said  James  Bulman,  and  which  the  said  John  Dennison 
denied  his  liability  to  pay ;  and  that,  in  order  to  put  an  end  to  the 
said  differences  and  disputes,  and  to  obtain  an  amicable  adjustment 
thereof,  the  said  parties  thereto  had  respectively  agreed  to  refer  the 
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In  re  same  to  the  award,  arbitrament,  final  end,  and  determination  of 
Young.  j^g^p^  Hayton  and  Daniel  Sewell,  and  to  such  third  person  as 
should  be  chosen  or  agreed  upon  by  the  said  Joseph  Hayton  and 
Daniel  Sewell,  before  proceeding  on  the  said  reference,  to  arbitrate, 
adjudge,  and  determine  jointly  with  them  of  and  concerning  the 
said  matters  in  difference,  in  manner  thereinafter  mentioned, — ^the 
parties  agreed  to  obey,  abide  by,  and  perform  the  award  of  the  said 
Joseph  Hayton  and  Daniel  Sewell  and  of  such  third  person  as 
should  be  chosen  by  them  to  arbitrate,  adjudge,  and  determine, 
jointly  with  them  as  aforesaid,  or  any  two  of  them,  of  and  concern- 
ing all  the  said  matters  in  difference  between  the  said  parties 
thereto :  ''  the  costs  of  the  said  reference,  and  of  the  award  to  be 
made  in  pursuance  thereof,  including  a  reasonable  compensation 
[  •625  ]  to  the  said  arbitrators  *for  their  trouble,  should  be  in  the  discretion 
of  the  said  arbitrators  or  any  two  of  them ;  who  should  by  their 
award  order  and  direct  by  whom  and  to  whom,  and  in  what  pro- 
portions and  manner  the  same  should  be  paid." 

Sewell  and  Hayton,  by  indorsement  on  the  articles  of  agreement, 
appointed  one  John  Nicholson  to  be  the  third  arbitrator. 

The  award  was  made  by  Sewell  and  Nicholson  on  the  26th  of 
March,  1858.  It  began  by  reciting  '*  that  (he  parties  to  the  said 
recited  articles  of  agreement,  and  their  witnesses,  attended  before 
the  said  Daniel  Sewell,  Joseph  Hayton,  and  John  Nicholson,  and 
were  examined  of  and  concerning  the  said  disputes  and  differences 
between  them  the  said  parties."  It  then  proceeded  to  state  that 
they  **  the  said  Daniel  Sewell  and  John  Nicholson,  having  taken 
upon  them  the  burthen  of  the  said  reference,  and  having  examined 
all  such  witnesses  as  were  produced  before  them  by  the  said  parUes 
respectively,  and  having  fully  weighed  and  considered  all  the  allega- 
tions, proofs,  and  vouchers  made  and  produced  before  them,  and 
having  duly  weighed  the  matters  so  in  difference  referred  as  afore- 
said," did  order,  arbitrate,  adjudge,  and  determine  that  Mary 
Young  be  allowed  102.  as  the  price  and  value  of  the  horse,  to  be 
paid  in  equal  proportions  by  Bulman  and  Dennison  ;  that  the 
several  sums  of  42.  16«.  6d.,  12.  Os.  6d.,  and  18«.,  respectively  due 
to  Thomas  Brockbank,  William  Carlisle,  and  Elizabeth  Bell,  l>e 
also  paid  in  equal  proportions  by  Bulman  and  Dennison ;  that  the 
several  sums  of  102.,  42.  168.  6d.,  12.  Os.  6^2.,  and  13«.,  should  be 
taken  to  satisfy  the  price  and  value  of  the  said  horse,  and  all 
damages,  loss,  and  expenses  consequent  upon  or  arising  out  of  the 
death  of  the  said  horse ;  that  the  sum  of  32.  5«.  Id  due  to  Joseph 
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Simpson,  innkeeper,  at  whose  house  the  arbitrators  met,  be  also         in  re 
paid  in  equal  proportions  by  Bulman  and  Dennison  ;  that  the  said         ^^^o* 
♦Mary  Young,  James  Bulman,  and  John  Dennison,  respectively,  pay       [  ^626  ] 
for  the  attendance  of  his  and  her  own  witnesses ;  and  "  that  the 
other  costs  of  the  said  reference,  and  of  that  their  award,  and  also 
the  compensation  of  the  arbitrators,   be  paid  by  the  said  Mary 
Young,  James  Bulman,  and  John  Dennison,  in  equal  proportions." 

AtherUm  now  moved  to  set  aside  the  award,  on  the  ground  that 
the  arbitrators  had  failed  to  exercise  their  power  in  respect  of  the 
costs  of  the  reference  and  award,  and  consequently  that  the  award 
was  not  a  final  adjustment  of  the  differences  between  the  parties  ; 
there  being  no  direction  as  to  the  time,  the  place,  the  manner,  and 
the  person  to  whom  those  costs  were  to  be  paid. 

(Cresswbll,  J. :  The  costs  are  to  be  paid  down,  or  within  a  reason- 
able  time.) 

To  whom  ? 

(Cbbsswbll,  J. :  To  either  of  the  arbitrators  who  made  the 
award.) 

Is  each  party  to  pay  a  third  to  the  arbitrators  ?  Or  is  one  to  pay 
the  whole,  and  recover  a  third  from  each  of  the  other  two  ? 

(Jbrvis,  Ch.  J. :  Does  not  the  award  by  necessary  implication 
say  that  each  shall  pay  his  or  her  share  to  the  arbitrators  or  to 
either  of  them  ?) 

In  Morgan  v.  Smith  (i),  where  a  cause  was  referred  by  order  of 
Nisi  Prius,  "  the  costs  of  the  cause  to  abide  the  event,  the  costs  of 
the  reference  and  award  to  be  in  the  discretion  of  the  arbitrator, 
who  shall  ascertain  the  same,"  it  was  held  that  the  arbitrator  was 
bound  to  determine  the  amount  of  the  costs  of  the  reference  and 
award.  And  Aldbrson,  B.,  said :  "  The  submission  is,  that  he 
should  determine  all  matters  referred  to  him,  and  he  has  not 
done  so." 

Jbbvis,  Ch.  J. : 

The  arbitrators  have  sufficiently  explained  that  the  costs  are 
to  be  paid  by  the  three  parties  in  equal  proportions,  which  means 

(1)  1  Dowl.  N.  S.  617, 
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In  re        that  each  shall  pay  one  third  to  them  the  arbitrators,  or  either  of 
Young,       ,, 

them. 

[«27j  i^t/^erton  then  produced  an  affidavit  from  Hayton,  one  of  the 

arbitrators,  which  stated,  that  the  three  arbitrators  held  two 
meetings  in  January,  1853,  and  took  evidence ;  that,  on  the  24th 
of  February,  the  three  again  met,  and,  after  going  into  the 
evidence,  Nicholson  intimated  his  intention  to  consult  an  attorney 
as  to  a  point  of  law  which  had  arisen  out  of  the  evidence ;  that 
he  afterwards  received  two  letters  from  Nicholson  suggesting  a 
course  of  decision ;  and  that  Sewell  and  Nicholson  proceeded  to 
make  their  award,  without  the  concurrence  of  the  deponent. 

Jervis,  Ch.  J. : 

We  cannot  infer  that  Hayton  did  not  know  of  the  time  and 
place  of  the  intended  meeting.  And,  if  he  did  not  choose  to 
attend,  the  other  two  had  a  perfect  right  to  make  the  award 
without  him. 


The  rest  of  the  Court  concurring. 


Rtile  refused. 


1853.  EEID  V.  TEAKLK 

^^'  (13  C.  B.  627—629 ;  S.  C.  22  K  J.  C.  P.  161 ;  17  Jur.  ^41.) 

In  an  action  for  goods  supplied  to  a  married  woman,  the  proper  qnestioi 
to  leave  to  the  jury  is,  not  simply  whether  the  goods  were  neceesaries  suit- 
able to  the  station  in  life  of  the  party,  but  whetiier,  upon  the  facts  proved, 
the  iwife  had  authority,  express  or  implied,  to  bind  her  husband  by  her 

contracts. 

[Covered  by  later  authority :  see  Debenham  v.  Meiion  (1880)  6  App.  Gas.  2-1, 
60  K  J.  Q.  B.  155.] 


18BH.  BARTf.ETT  v.   HOLMES. 

Ajfrtl2S.  ^^^  ^  ^  630—639 ;  S.  C.  22  L.  J.  C.  P.  182 ;  17  Jur.  858.) 

[  63^  J  A.  contracted  to  sell  1,000  tons  of  iron  to  B.,  and  indorsed  and  deliv^^ 

to  him  a  document  in  the  following  form,  addressed  to  A.,  and  signed  by 
certain  ironmastei-s :  **  We  hold  at  your  disposal  1,000  tons  of  grey  foi^e  pig- 
iron,  of  2,240  lbs.  to  th^  ton,  which  we  engage  to  deliver  to  your  orderyfree 
of  all  charge,  into  boats,  on  the  presentation  of  this  document,  duly  indorsed 
by  you : " 

Held,  that  ^'presentation*'  meant  "delivering  up"  the  document  to  the 
ironmasters ;  apd,  consequently,  that  a  pleft  thi^t  the  defendant  could  not 
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and  did  not  procure  the  iron  according  to  the  tenor  and  effect  thereof,  was  BabtIiBTT 
not  sustained  by  proof  that  the  document  had  been  shown  to  the  iron-  i?* 

madtei-s,  and  that  they  refused  to  deliver  the  iron  unless  the  document  was  Holmks, 
previously  left  with  them. 

This  was  an  action  of  assumpsit  to  recover  a  portion  of  the  price 
of  certain  iron  sold  by  the  plaintiff  to  the  defendant. 

The  declaration  stated,  that,  before  and  at  the  time  of  the  makuig 
of  the  contract  by  and  between  the  defendant  and  the  plaintiff  next 
mentioned,  the  plaintiff  had  purchased  of  Messrs.  Hall,  Holcroft, 
and  Pearson,  a  certain  quantity,  to  wit,  1,000  tone  of  grey  forge  pig- 
iron  of  2,240  lbs.  to  the  ton,  which  the  said  Messrs.  Hall,  Holcroft, 
and  Pearson  then  held  at  the  disposal  of  the  plaintiff,  and  which  they 
were  then  under  engagement  to  deliver  to  the  order  of  the  plaintiff, 
free  of  all  charge,  into  boats,  on  presentation  of  a  certain  warrantor 
document  in  writing  which  they  had  theretofore  given  and  handed 
over  to  the  plaintiff,  stating  the  facts  thereinbefore  mentioned,  to 
wit,  that  the  said  Messrs.  Hall,  Holcroft,  and  Pearson  then  held  the 
said  pig-iron  at  the  disposal  in  manner  and  form  aforesaid  of  the 
plaintiff,  to  be  delivered  to  his  order  as  aforesaid  on  presentation  of 
that  document  duly  indorsed  by  the  plaintiff, — all  which  said  several 
facts  were  then  well  known  to  the  defendant :  that  thereupon,  there- 
tofore, in  consideration  that  the  plaintiff,  at  the  defendant's  request, 
would  sell  to  the  defendant  the  said  one  thousand  tons  of  pig-iron,  at 
2,240  lbs.  to  the  ton,  so  held  as  aforesaid  by  the  said  Messrs.  Hall,  Hol- 
croft, and  Pearson,  at  the  disposal  of  the  plaintiff  as  aforesaid,  and  would 
indorse  over  to  the  defendant  the  said  warrantor  document  in  writing, 
so  as  to  enable  the  defendant  to  receive  *the  said  one  thousand  tons  of      l*^^^] 
iron  as  aforesaid  from  the  said  Messrs.  Hall,  Holcroft,  and  Pearson, 
instead  of  the  plaintiff,  he  the  said  defendant  then  promised  the  plain- 
tiff to  pay  him  for  the  same  the  sum  of  5,0001.,  in  manner  following, 
that  is  to  say,  2,0002.,  part  thereof,  in  cash  on  the  14th  of  February, 
1858,  and  the  residue  in  certain  bills  of  exchange  to  be  handed  over 
in  that  behalf  by  the  defendant  to  the  plaintiff:  that  the  plaintiff 
did  then  sell  to  the  defendant  the  said  one  thousand  tons  of  grey 
forge  pig-iron,  of  2,240  lbs.  to  the  ton,  so  held  as  aforesaid  by  the 
said  Messrs.  Hall,  Holcroft,  and  Pearson  at  the  disposal  of  the  plain- 
tiff as  aforesaid,  on  the  terms  aforesaid,  and  did  then  indorse  over 
to  the  defendant  the  said  warrant  or  document  in  writing,  so  as  to 
enable  the  defendant  to  receive  the  said  one  thousand  tons  of  iron 
from  the  said  Messrs.  Hall,  Holcroft,  and  Pearson  as  aforesaid  instead 
of  the  plaintiff;  and  the  defendant  did  accordingly  then  become 
^ach  purchaser,  and  did  then  take  the  said  bargain,  and  benefit 
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thereof,  and  could  and  might  have  duly  obtained  the  delivery  to 
him  the  defendant  of  the  said  one  thousand  tons  of  iron  from  the 
said  Messrs.  Hall,  Holcroft,  and  Pearson,  according  to  the  tenor  and 
efifect  of  the  said  document  so  indorsed  to  him  by  the  plaintiff  as 
aforesaid :  Breach,  that,  although  the  defendant  then,  in  part- 
performance  of  his  said  contract,  handed  over  to  the  plaintiff 
certain  bills  of  exchange  as  and  for  and  in  discharge  of  the  said 
residue  of  the  said  sum  of  5,000Z.,  which  the  plaintiff  then  accepted 
from  the  defendant  accordingly ;  yet  the  defendant  did  not  nor 
would  on  the  said  14th  of  February,  1853,  or  at  any  time,  pay  the 
plaintiff  the  said  sum  of  2,000Z,  in  cash,  &c.  &c. 

The  defendant  pleaded  several  pleas,  of  which,  in  the  result,  the 
sixth  only  became  material.  That  plea  stated,  that  the  defendant 
could  not,  nor  might  he,  have  obtained,  duly  or  otherwise,  nor  did 
he  at  any  time  obtain,  *the  delivery  to  him  the  defendant,  or  to 
any  one  on  his  behalf,  of  the  said  one  thousand  tons  of  iron,  or 
any  part  thereof,  from  the  said  Messrs.  Hall,  Holcroft,  and  Pearson, 
according  to  the  tenor  and  effect  of  the  said  document,  as  alleged. 

The  cause  was  tried  bidfore  Williams,  J.,  at  the  last  Spring 
Assizes  at  Gloucester. 

The  plaintiff  stated,  that,  in  January,  1853,  he  purchased  from 

one  Kennedy   a   delivery   order   on   Messrs.  Hall,  Holcroft,   and 

Pearson,  for  one  thousand  tons  of  pig-iron,  which  he  presented  to 

those  persons,  and  received  from  them  in   exchange  a  document 

in  the  following  form-: 

"  January  28rd,  1853. 

"  We  hold  at  your  disposal  one  thousand  tons  of  grey  forge  pig- 
iron,  of  2,240  lbs.  to  the  ton,  which  we  engage  to  deliver  to  your 
order,  free  of  all  charge,  into  boats,  on  the  presentation  of  this 
document,  duly  indorsed  by  you. 

**  Hall,  Holcroft,  and  Pearson." 

"  Thomas  Bartlbtt,  Esq." 

The  plaintiff  further  stated,  that  he,  on  the  27  th  of  January, 
agreed  to  sell  the  iron  to  the  defendant  at  the  price  of  52.  per 
-ton,  to  be  delivered  at  any  time  within  two  months,  the  defendant 
giving  him  a  cheque  for  2,OO0Z.  dated  the  14th  of  February,  1853, 
and  bills  for  the  remaining  3,000/. ;  that  he  at  the  same  time 
indorsed  and  handed  over  the  warrant  to  the  defendant ;  and  that 
the  cheque,  on  presentation  at  the  bankers',  was  dishonoured, 
the  defendant  having  countermanded  it.    * 

It  was  proved,  on  the  part  of  the  defendant,  that  ihe  delivery. 
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order  for  the  iron  was  twice  (about  the  middle  of  February)  pte-     Babtlett: 
sented  to  Messrs.  Hall,  Holcroft,  and  Pearson,  who  were  iron-masters      h.olmk8. 
in  Staffordshire  ;  but  that  they  refused  to  deliver  it  unless  the  order 
was  first  *handed  over  to  them.     This,  for  some  reason  which  was       [  •ess  ] 
not  explained,  the  defendant  refused  to  do. 

Mr.  Hall,  who  was  called  as  a  witness  on  the  part  of  the  plain- 
tiff, stated  that  his  firm  would  have  delivered  the  iron  pursuant  to- 
the  order,  at  any  time  before  the  14th  of  February,  upon  the  docu- 
ment being  handed  over  to  them. 

The  learned  Judge  intimated  an  opinion  that  the  plaintiff  had  a: 
complete  cause  of  action  on  the  dishonour  of  the  cheque ;  and 
that  the  refusal  of  Messrs.  Hall  &  Co.  to  deliver  the  iron  upon 
the  mere  presentment  or  showing  them  the  order,  even  supposing 
it  might  afford  the  defendants  a  remedy  by  a  cross-action, 
clearly  was  no  defence  on  the  present  occasion :  and  he  accord- 
ingly directed  the  jury  to  find  for  the  plaintiff;  reserving  leave 
io  the  defendant  to  move  to  enter  a  verdict  for  him  on  the 
sixth  issue,  or  a  nonsuit. 

The  jury  accordingly  returned  a  verdict  for  the  plaintiff,  damages 
2,O0OZ. 

Keating,  on  a  former  day  in  this  Term,  accordingly  obtained  a 
rule  nisi  to  enter  a  verdict  for  the  defendant  on  the  sixth  issue,  or> 
nonsuit,  or  to  reduce  the  damages,  the  Court  reserving  leave  to  the 
plaintiff  to  enter  judgment  non  obstante  veredicto  on  the  sixth  issue, 
if  necessary. 

Alexander  and  Gray  showed  cause  : 
The  learned  Judge  correctly  told   the  jury  that  the  plaintiff's 
cause  of  action  was  complete  upon  the  dishonour  of  the  cheque^ 
The  sixth  plea  is  clearly  a  bad  one ;  it  tenders  an  issue  which  is 
altogether  insensible  and  immaterial. 

(Jervib,  Ch.  J. :  The  first  question  is,  what  does  that  plea 
mean  ?  Then,  is  it  proved  ?  And,  if  proved,  is  it  an  answer  to 
the  action  ?) 

The  plea  was  not  proved ;  and  it  clearly  is  no  answer.     The  declara- 
tion states  correctly  the  legal  effect  of  the  contract, — that,  in  con- 
sideration that   the  plaintiff,  at  the    request    of  the    defendant, 
would  ♦sell  to  the  defendant  the  said  1,000  tons  of  pig-iron  so  held       [  ♦684  ] 
as  aforesaid  by  the  said  Messrs.  Hall  &  Co.  at  the  disposal  of  the 
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Babtlrt  plaintiff  as  aforesaid,  and  would  indorse  over  to  the  defendant  the 
HoLM».  Bftid  warrant  or  document  in  writing,  so  as  to  enable  the  defendant 
to  receive  the  said  1,000  tons  of  iron  as  aforesaid  from  the  said 
Messrs.  Hall  &  Co.  instead  of  the  plaintiff,  he  the  defendant  then 
promised  the  plaintiff  to  pay  him  a  certain  sum.  The  plea  was  not 
proved.  The  warrant  was  duly  indorsed,  and  it  was  by  the 
defendant's  own  laches  that  he  failed  to  obtain  the  iron. 

(Jbbvis,  Ch.  J. :  The  question,  in  truth,  turns  upon  the  meaning 
of  the  words, ''  on  the  presentation.") 

The  presentment  of  the  order  is  a  thing  wholly  within  the  defen- 
dant's control. 

(Cbbsswbll,  J. :  If  the  defendant  can  make  out  that  Hall  &  Co. 
required  him,  as  a  condition  precedent  to  the  delivery  of  the  iron, 
to  do  something  which  he  was  not  bound  to  do  to  entitle  him  to 
obtain  it,  he  makes  out  his  plea.) 

No  doubt.  The  evidence  of  Mr.  Hall  showed  that  his  firm  were 
ready  to  deliver  the  whole  of  the  iron  at  any  time  before  the  14th 
of  February,  if  the  order  had  been  duly  presented.  The  case 
clearly  falls  within  the  rule  laid  down  in  the  notes  to  Pordofje  v. 
Cole  (1),  that,  "  if  a  day  be  appointed  for  the  payment  of  money,  or 
part  of  it,  or  for  doing  any  other  act,  and  the  day  is  to  happen, 
or  may  happen,  before  the  thing  which  is  the  consideration  of 
the  money,  or  other  act,  is  to  be  performed,  an  action  may  be 
brought  for  the  money,  or  for  not  doing  such  other  act,  before 
performance  ;  for,  it  appears  that  the  party  relied  on  his  remedy, 
and  did  not  intend  to  make  the  performance  a  condition  precedent.'* 
And  that  rule  was  acted  upon  in  a  recent  case  in  this  Court, — 
Dickei'  v.  Jcu-kson  (2), — which  is  very  similar  to  the  present  case.  On 
the  morning  of  the  15th  of  February,  the  plaintiff  had  a  perfectly 
good  right  of  action  against  the  defendant  for  the  2,000/. ;  and 
[  *(>35  ]  ^nothing  that  has  occurred  since  can  operate  to  defeat  that  right. 
The  refusal  of  Hall  &  Co.  to  deliver  the  iron  clearly  makes  no 
difference.  It  may  be  that  the  defendant  might  have  a  remedy  by 
cross-action  against  the  plaintiff;  but  in  such  an  action,  the 
damages  would  depend  upon  a  variety  of  circumstances, — the  state 
of  the  market,  amongst  others.    Besides,  the  defendant  has  his 

(1)  1  Wms.  Saund.  320  b.  (2)  77  E,  E.  289  (6  C.  B,  108) 
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remedy  in  equity  against  Hall  &  Co.,  upon  the  principle  laid  down  Bartlbtt 
in  Pooley  v.  Budd  (l).  There,  A.,  who  sold  500  tons  of  iron  stacked  HorjliBB. 
on  his  wharf  to  B.,  in  consideration  of  a  bill  accepted  by  a  third 
party,  gave  an  acknowledgment,  engaging  to  deliver  it  to  the 
hearer,  he  (A.)  ''  having  been  paid  for  the  same."  B.  mortgaged  the 
iron,  and,  the  bill  having  been  dishonoured,  A.  refused  to  deliver 
the  iron.  The  mortgagee  proceeded  in  equity  to  make  A.  respon- 
sible for  the  iron :  and  it  was  held,  that  A.  had  no  ownership  or 
property  in  the  iron  so  stacked,  and  was  a  trustee ;  and  therefore  a 
demurrer  for  want  of  equity  was  overruled.  So,  here,  Messrs. 
Hall  &  Co.  having  notice  of  the  claim  of  Holmes,  a  court  of  equity 
would  declare  them  trustees  of  the  iron  for  him,  as  in  that  case. 

(WiLLUMS,  J. :  It  was  urged  at  the  trial,  that,  assuming  the  sixth 
plea  not  to  be  a  valid  plea,  the  non-delivery  of  the  iron  might,  in 
order  to  avoid  circuity  of  action,  be  given  in  evidence  in  reduction 
of  the  damages, — upon  the  principle  laid  down  by  the  Court  of 
Exchequer,  in  Mondel  v.  Steel  (2).) 

Here  is  an  express  contract  to  pay  2,0002.  on  a  certain  day :  how 
can  that  be  satisfied  by  payment  of  a  less  sum  ? 

Keating  and  Phip$on^  in  support  of  the  rule : 

The  sixth  plea  was  proved.  Hall  &  Co.  had  no  right  to  require 
the  warrant  to  be  delivered  up  to  them  before  the  delivery  of  the 
iron.  The  presentation  of  the  warrant  was  not  like  the  present* 
ment  of  a  bill  or  a  cheque  for  payment,  where  the  deUvery  up  of 
the  document  and  *the  receipt  of  the  money  take  place  at  one  and  [  *6S6  j 
the  same  instant.  Was  the  defendant  to  part  with  his  document  of 
title  before  he  received  the  iron  ? 

(Cbe8bw£Ll,  J.:  Were  Messrs.  Hall  &  Co.  not  to  have  the 
voucher  until  the  last  boat-load  was  delivered  ? 

Jebvis,  Ch.  J. :  It  was  proved  that  Hall  &  Co.  were  prepared  to 
deliver  the  1,000  tons  of  iron,  if  the  order  had  been  given  to 
them.) 

They  were  not  entitled  to  demand  it  before  a  single  ton  was 
delivered.  If  that  were  so,  what  security  would  the  defendant 
have  had  ? 

(1)  92  R.  R.  9  (14  Beav.  84,  48).  (2)  68  R.  R.  890  (8  M.  &  W.  858). 
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Babtlktt         (Williams,  J. :  The  delivery  of  the  order  to  Hall  &  Co.  would  not 
HoucxB.      have  been  an  absolute  parting  with  it,  whilst  any  portion  of  the 
iron  remained  undelivered.) 

The  word  "presentation"  is  to  receive  its  ordinary  construction, 
unless  there  is  something  in  the  nature  of  the  transaction  to  show 
that  it  was  intended  to  bear  a  dififerent  sense.  The  meaning  of  the 
word  varies,  of  course,  according  to  the  subject-matter. 

(Cbbsswbll,  J. :  For  instance,  to  present  a  petition,  means  one 
thing ;  to  present  a  gun  to  or  at  a  man,  means  something  very 
dififerent.) 

In  Johnson's  Dictionary,  to  present,  is  defined  to  mean,  **  to  place 
in  the  presence  of,"  "  to  offer,"  "  to  exhibit ;"  in  Bichardsou,  "  to 
bring  or  place  before ;"  and,  in  Webster,  "  to  offer,"  "  to  exhibit," 
"  to  lay  before,"  "  to  point  a  weapon."  Its  primary  meaning,  it  is 
submitted,  is,  to  place  or  bring  before,  to  show,  so  that  the  party  to 
whom  the  document  is  presented  may  know  what  it  is  his  duty 
to  do. 

(Cbbsswbll,  J. :  In  that  case,  you  would  have  the  whole  of  the 
iron  delivered  before  you  parted  with  the  order :  surely  that  could 
never  have  been  intended.) 

If  delivering  up  had  been  meant,  the  document  would  have  so 
expressed  it.  At  all  events,  the  non-delivery  of  the  iron  would  go 
in  mitigation  of  damages :  Poulion  v.  Lottitnore  (1) ;  Street  v. 
Blay  (2) ;  AUen  v.  Cameron  (3) ;  Mondel  v.  Steel  (4).  It  was  admitted 
[  •637  ]  by  Hall,  that,  in  March,  he  did  absolutely  *refuse  to  deliver  the 
iron. 

(Williams,  J. :  That  was  after  the  breach,  and  after  the 
commencement  of  the  action.) 

Jbbvis,  Ch.  J. : 

I  think  this  rule  must  be  discharged,  being  of  opinion  that  the 
allegation  in  the  declaration  which  is  substantially  traversed  by  the 
sixth  plea,  is  proved :  it  is  unnecessary,   therefore,  to  consider  some 

(1)  32  R.  R  673  (9  B.  &  C.  259).  (3)  1  Cr.  &  M.  832. 

(2)  36  R.  R.  626  (2  B.  &  Ad.  456).  (4)  58  B.  R.  890  (8  M.  4  W.  8^). 
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of  the  points  discussed.  The  main  point  depends  upon  the  sense  babtlbtt 
which  is  to  be  given  to  the  word  "presentation"  in  the  document  holmes. 
which  bears  date  the  28rd  of  January,  1858.  I  am  of  opinion  that 
the  word  "  presentation  "  in  that  document  means,  that,  before  the 
iron,  or  any  part  of  it,  is  to  be  delivered  to  the  person  by  whom  it  is 
presented,  it  must  be  handed  over  into  the  keeping  and  control  of 
the  persons  who  are  to  deliver  the  iron.  No  doubt  the  word  "  pre- 
sentation "  has  many  different  significations ;  and,  amongst  others, 
the  showing  or  delivering  up,  as  the  context  or  the  circumstances  in 
which  the  expression  is  used  may  require.  In  the  present  case,  I 
think  it  can  only  mean  the  latter.  I  see  no  hardship  that  can 
result  from  this  construction.  Confidence  must  be  placed  some^ 
where  with  regard  to  the  custody  of  the  document  whilst  it  is  being 
acted  upon ;  and  it  seems  to  me  to  be  manifestly  more  reasonable 
and  convenient  that  it  should  in  this  case  be  placed  in  the  party 
who  is  called  upon  to  act  on  the  order.  Upon  another  ground,  this 
occurs  to  me  to  be  the  proper  construction.  It  was  conceded,  on 
the  part  of  the  defendant,  that  Messrs.  Hall  &  Go.  would  be  entitled 
to  have  the  warrant  handed  over  to  them  when  the  delivery  of  the 
1,000  tons  was  completed.  Upon  what  word  in  the  warrant,  or  in 
the  contract  which  it  evidences,  would  they  be  entitled  to  it  at  that 
period  ?  Clearly,  upon  the  construction  which  fairly  belongs  to  the 
word  "  presentation."  If  so,  I  see  no  reason  why  a  different  sense 
should  be  put  upon  the^  *word  before  complete  deHvery.  There  [  *638  ] 
can  be  no  reason  why  the  word  should  be  construed  to  mean 
"  showing  "  before  or  during  the  delivery  of  the  iron,  and  "  deliver- 
ing up"  after  the  whole  of  the  iron  has  been  parted  with.  If 
presentation  involves  a  parting  with  the  possession  of  the  document 
at  the  one  period,  the  same  sense  must  be  given  to  it  at  the  other. 

As  to  the  second  point,  it  seems  to  me  that  we  should  be  carry- 
ing the  doctrine  respecting  the  avoiding  of  circuity  of  action  very 
much  further  than  any  case  has  yet  carried  it,  if  we  were  to  hold 
that  the  damages  may  be  reduced  by  showing  a  breach  of  contract 
on  the  plaintiff's  part  subsequently  to  the  commencement  of  the 
action.  There  are  many  cases  where  circumstances  existing  before 
action  brought  have  been  allowed  to  be  given  in  evidence  to  miti- 
gate or  reduce  the  damages ;  but  none  that  I  am  aware  of,  where 
matters  arising  after  action  brought  have  been  so  received. 

For  these  reasons,  I  am  of  opinion  that  the  grounds  upon  which 
the  rule  rested  have  failed,  and  consequently  that  it  must  be 
discharged. 
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B^BTLETT       CrESSWBLL,  J.  1 

HoLMBs.  I  am  entirely  of  the  same  opinion.    Where  a  party  has  undertaken 

to  pay  money  or  to  deliver  goods  pursuant  to  a  written  order,  upon 
its  being  duly  indorsed  and  presented  to  him,  I  think  he  is  entitled 
to  the  absolute  possession  of  the  document  before  he  can  be  caUed 
upon  to  pari;  with  the  money  or  the  goods, — ^just  as  if  it  had  been 
an  order  delivered  by  word  of  mouth. 

Williams,  J. : 

I  am  of  the  same  opinion,  and  upon  the  same  grounds  as  those 
stated  by  my  Lord  and  my  brother  Cbesswell.  It  has  been  arged 
that  it  would  be  a  great  hardship  on  the  holder  of  the  warrant  to 
compel  him  to  part  with  it  to  the  persons  to  whom  it  is  addressed, 
[  •639  ]i  ♦before  he  receives  the  goods  of  which  it  is  the  symbol,  seeing  that 
the  trust  might  be  betrayed.  But,  it  would  be  equally  hard,  on  the 
other  hand,  to  compel  the  merchants  to  part  with  their  goods, 
leaving  the  document  in  the  hands  of  a  stranger,  who  might,  after 
receiving  the  greater  portion  of  the  goods,  assign  it  to  a  third 
person.  Besides,  as  it  is  conceded  that  Messrs.  Hall  were  at  all 
events  entitled  to  have  possession  of  the  warrant  for  the  purpose  of 
inspecting  it,  they  would  have  as  much  opportunity  of  acting  dis- 
honestly with  regard  to  it,  as  if  it  worn  left  in  their  hands  altogether. 
Possibly,  if  delivered  to  them,  it  would  be  a  mere  escrow  in  their 
hands  until  complete  delivery  of  the  iron. 

Rule  discharged. 


1853.  BIED   V.   PEAGEUM. 

Mayi. 
-—  (13  C.  B.  639-651 ;  S.  C.  22  L.  J.  C.  P.  166;  17  Jur.  577.) 

A  married  woman  deposited  with  the  defendant  the  savings  of  certain 
rents  of  leasehold  property  which  had,  on  her  marriage,  been  conveyed  by 
her,  with  the  consent  of  tiie  intended  husband,  to  trustees,  upon  trust  to 
pay  or  pennit  her  to  receive  the  rents,  &c.,  to  her  sole  and  separate  use : 
Held,  that,  the  trust  being  discharged  on  the  rents  coming  to  the  wife^s 
hands,  the  trustees  ceased  to  have  any  interest  in  or  control  over  them  : 
and  that,  upon  the  wife's  death,  her  husband  was  entitled  to  bring  an  action. 
in  his  own  right,  to  recover  the  money  so  deposited. 

[Of  no  practical  value  since  the  Married  Women's  Property  Act,  1882.] 
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BOTES  V.  BLTJCK.  isbs. 

BLUCK  V.  BOYES.  ^'• 

CL08SMAN  AND  BOYES  v.  BLUCK.  '^^^^J 
BLUCK  V.  BOYES. 

(13  C.  B.  652—673 ;  S.  C.  22  L.  J.  C.  P.  173.) 

(General  words  in  a  release  are  to  be  limited  and  restrained  by  the 
particular  words  in  the  recitals. 

Where,  therefore,  an  arbitrator  to  whom  certain  causes  and  matters  in 
difference  between  the  paiiies  were  referred, — with  power  to  him  to  direct 
the  re-conveyance  by  one  of  them  to  the  other  of  certain  property  which  had 
been  purchased  and  held  by  the  former  in  trust  for  the  latter,  and  to  direct 
an  indemnity  and  release  of  the  former  by  the  latter, — by  his  award  directed 
an  indemnity  with  particular  recitals  of  the  transactions  between  them,  and 
concluding  with  these  general  words,  **  or  for  or  in  consequence  of  any  other 
act,  deed,  matter,  or  thing  whatsoever,  in  anywise  relating  or  referring  to 
or  arising  out  of  the  premises,  whether  hereinbefore  recited  or  mentioned  or 
not : "  Held,  that  he  had  not  exceeded  his  authority. 

The  award  directed  that  A.  and  B.  should  forthwith  execute  certain  re-con- 
veyances to  C,  and  that  C.  should  forthwith  execute  indemnities  and 
releases  to  A.  and  B. :  Held,  that  **  forthwith,"  in  the  latter  case,  meant,  as 
soon  as  A.  and  B.  had,  by  their  execution  of  the  re-conveyances,  put  them- 
selves in  a  position  to  call  for  the  execution  of  the  indemnities ;  and  that 
the  award  was  good,  although  B.  was  no  party  to  the  submission. 

Bt  a  Judge's  order,  bearing  date  the  20th  of  June,  1851,  the 
above  causes,  and  all  matters  in  difference  therein  respectively, 
and  also  all  matters  in  difference  between  the  several  parties,  were 
referred  to  a  barrister, — the  costs  of  the  said  four  several  causes  to 
abide  the  event  of  the  award,  and  the  costs  of  the  reference  and 
award  to  be  in  the  discretion  of  the  arbitrator :  and  it  was  further 
(amongst  other  things)  ordered,  that  the  said  several  parties  should, 
within  a  fortnight  after  the  date  of  the  order,  deliver  to  the  arbi- 
trator full  particulars  of  the  claims  in  the  said  actions,  and  in  respect 
of  all  matters  in  dispute  on  which  they  intended  to  rely ;  and  that 
no  claim  not  included  in  such  particulars  should  be  entertained  by 
the  arbitrator :  and,  further,  that,  in  the  event  of  either  of  the 
parties  disputing  the  validity  of  the  award,  or  moving  to  set  it 
aside,  the  Court  should  have  power  to  remit  the  matters  thereby 
referred,  or  any  or  either  of  them,  to  the  reconsideration  of  the  arbi- 
trator :  and,  further,  that  ''  notwithstanding  Clossman  had  been 
joined,  and  was  with  respect  to  that  reference  to  be  treated  as 
a  plaintiff  in  one  of  the  actions  brought  ^against  John  Bluck,  and  [  ^^3  ] 
as  a  defendant  in  one  of  the  actions  brought  by  John  Bluck,  the 
arbitrator  should  make  his  award  respecting  the  said  two  last- 
mentioned  actions  in  all  respects  as  if  the  same  had  been  brought 
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BoYEs  by  and  against  John  Boyes  only,  and  as  if  Clossman  had  not  been 
Bluck.       a  party  to  the  same  "  (»)• 

The  action  of  Boyea  v.  Bluck  was  assumpsit  for  money  lent, 
money  paid,  money  had  and  received,  interest,  and  money  due  upon 
an  account  stated ;  to  >¥hich  the  defendant  pleaded  non  aasumpnt, 
payment,  set-ofiF,  and  the  Statute  of  Limitations. 

The  action  of  Bluck  v.  Boyes  was  assumpsit  for  money  lent, 
money  paid,  money  had  and  received,  and  money  due  upon  an  account 
stated ;  to  which  the  pleas  Vfeve,  non  assumpsit,  payment,  and  set-off. 

The  action  of  Clossman  and  Boyes  v.  Bluck  was  assumpsit  for 
money  lent,  money  paid,  money  had  and  received,  interest,  and 
money  due  upon  an  account  stated ;  to  which  the  pleas  were,  non 
assumpsit,  payment,  set-off,  and  the  Statute  of  Limitations. 

The  action  of  Bluck  v.  Clossman  and  Boyes  was  assumpsit  for 
money  lent,  money  paid,  money  had  and  received,  interest,  and 
money  due  upon  an  account  stated ;  to  which  the  pleas  were,  non 
assumpsit^  payment,  set-off,  and,  as  to  1,644Z.  9«.  4^.,  the  Statute  of 
Limitations. 

The  particulars  of  the  claims  of  Boyes  and  Clossman  respectively 
against  Bluck,  delivered  to  the  arbitrator,  contained  various  sums 
alleged  to  have  been  lent  to  or  paid  for  Bluck,  between  the  23rd  of 
January,  1843,  and  the  24th  of  June,  1850;  and  concluded  as 
follows :  '*  the  above-named  John  Boyes  also  claims  from  the  above- 
named  John  Bluck  a  full  and  complete  indemnity,  by  such  deed  or 
L  *^^^  ]  deeds,  instrument  or  instruments,  to  be  ^executed  by  the  said  John 
Bluck,  as  the  arbitrator  shall  think  fit  and  determine,  or  in  snch 
other  manner  as  the  arbitrator  shall  direct,  for  indemnifying  and 
holding  harmless  the  said  John  Boyes,  his  heirs,  executors,  adminis- 
trators, and  assigns,  and  his  and  their  estates  and  effects,  from  the 
payment  of  the  stipends  or  annual  payments  or  other  sum  and 
sums  of  money  to  the  ministers,  priests,  or  curates  for  the  time 
being  of  the  churches  of  Publow  and  Durleigh,  or  either  of  them,  or 
from  any  existing  or  future  liability  to  pay  the  same  or  either  of 
them ;  and  also  for  indemnifying  the  said  John  Boyes,  his  heirs, 
executors,  administrators,  and  assigns,  and  his  and  their  estate  and 
effects,  from  and  against  all  the  losses,  damages,  costs,  charges  and 
expenses,  sum  and  sums  of  money  which  he  or  they  may  incur, 
sustain,  or  be  put  unto,  by  reason  or  on  account  of  any  of  the 
covenants,  agreements,  or  engagements  entered  into  by  the  said 

(1)  This  last  clause  was  by  a  second  order  substituted  for  a  clause  in  the 
fii-st  order. 
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John  Boyes  in  and  by  certain  indentures  bearing  date  respectively  boybb 
on  or  about  the  9th  of  April,  1846  (being  the  conveyance  of  a  Bluck. 
certain  rent-charge,  tithes,  and  hereditaments  to  William  Tiley),  the 
9th  of  April,  1846  (being  a  covenant  for  the  production  of  deeds  ko 
the  said  William  Tiley,  his  heirs,  appointees,  executors,  adminis- 
trators, or  assigns),  the  11th  of  April,  1846  (being  the  conveyance 
of  a  piece  of  land,  hereditaments,  and  premises  to  James  Flower, 
and  covenant  for  the  production  of  title-deeds),  the  11th  of  April, 
1846  (being  the  conveyance  of  certain  pieces  of  land  and  heredita- 
ments to  Lewis  Bryant),  the  said  11th  of  April,  1846  (being  a  cove- 
nant for  production  of  title-deeds  to  the  said  Lewis  Bryant),  the 
15th  of  August,  1846  (being  the  conveyance  of  certain  lands  and 
hereditaments  to  F.  L.  Popham),  the  said  16th  of  August,  1846 
(being  a  covenant  for  the  production  of  title-deeds  to  the  said 
F.  L.  Popham),  and  the  6th  of  March,  1847  (being  the  conveyance 
of  a  messuage,  lands,  and  hereditaments  to  *E.  Naish),  or  by  [*655] 
reason  or  on  account  of  the  agreement  or  engagement  dated  on  or 
about  the  11th  of  April,  1846,  made  and  given  by  the  said  John 
Boyes  to  the  said  W.  Tiley  for  the  production  to  the  said  W.  Tiley, 
his  heirs,  .appointees,  or  assigns,  of  an  indenture  of  lease  dated  on 
or  about  the  11th  of  December,  1790,  from  Andrew  Daubeny,  Esq., 
to  Peter  Cox,  of  the  rectory  and  parsonage  of  Publow,  and  the 
tithes  and  glebe  lands  thereto  belonging  ;  and  also  by  reason  or  on 
account  of  all  the  covenants,  agreements,  or  engagements  made  or 
entered  into  with  any  person  or  persons  relating  to  the  purchase  or 
sale  of  the  rectory,  tithes,  lands,  and  hereditaments  of  Publow  afore- 
said, and  the  purchase  of  the  right  of  patronage  and  presentation 
to  the  church  of  Durleigh,' — the  said  John  Boyes  hereby  consenting, 
upon  having  such  full  and  complete  indemnity  as  before  mentioned, 
to  execute  to  the  said  John  Bluck,  his  heirs,  executors,  or  adminis- 
trators, at  such  time  or  times,  and  in  such  manner,  and  at  the 
expense  of  such  person  or  persons,  as  the  arbitrator  shall  direct, 
such  deeds  or  instruments  as  the  arbitrator  shall  think  proper  for 
conveying  to  the  said  John  Boyes,  his  heits  and  assigns,  all  the 
estate  and  interest  of  him  the  said  John  Boyes  in  the  said  rectories 
of  Publow  and  Durleigh.  The  said  John  Boyes  also  claims  the 
right  to  include  the  paymiBnt  of  any  and  all  sum  and  sums  of 
money  made  by  him  to  or  for  or  on  behalf  of  Mr.  J.  J.  Harrison, 
or  otherwise  in  relation  to  the  living  or  rectory  of  Durleigh,  and 
the  payment  of  any  and  all  sum  and  sums  of  money  by  Messrs. 
-Paul  Clossman  and  Boyes  to,  for,  or  on  account  of  the  said  John 
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BoYEfl        right  of  presentation  of  Publow  and  appurtenances  and  premises 
Bluck.       °^^  so  disposed  of  as  aforesaid,  and  should  cause  and  procure  the 
said  J.  J.  Harrison  to  transfer  all  his  estate  and  interest  in  Durleigh 
to  him  the  said  John  Bluck,  and  that  the  title-deeds  should  be  given 
up  to  him  the  said  John  Bluck :  And  whereas  the  said  John  Bojes 
on  his  part  claims  that  the  said  John  Bluck  should  give  him  and 
the  said  J.  J.  Harrison  a  valid  release  and  indemnity  in  respect  of 
all  such  property,  purchases,  sales,  and  conveyances,  and  it  was  a 
matter  in  difference  between  the  said  John  Bluck  and  the  said 
John  Boyes  when  and  in  what  manner   and  on  what  terms  as 
regards  such  release  and  indemnity  as  aforesaid,  and  the  expense  of 
the  several  conveyances  and  other  deeds,  such  transfer  should  be 
carried  out :  And  whereas  it  was  arranged  and  agreed  before  me  by 
the  said  John  Boyes  and  the  said  John  Bluck,  and  their  respective 
[  *653  ]       ^counsel,  at  a  meeting  on  the  said  arbitration  held  at  my  chambers 
on  the  1st  of  November  in  this  present  year,  that  the  necessary 
conveyances  and  instruments  of  indemnity  should  be  drawn  up  by 
the  parties  themselves  if  they  could  agree  upon  them,  and  if  they 
could  not  agree  within  ten  days,  that  the  deeds  should  be  prepared 
by  the  solicitor  of  the  said  John  Boyes,  and  forwarded  to  me  the 
said  arbitrator  to  settle  as  arbitrator;    and  that  the    title>deeds 
should  be  handed  over  to  the  said  John  Bluck :  And  whereas  the 
said  ten  days  has  long  since  expired,  and  the  said  parties  have  not 
been  able  to  agree  amongst  themselves  upon  such  conveyances  and 
indemnities,  and  the  solicitor  of  the  said  John  Boyes  has  sent  to  me 
certain  drafts  of  forms  of  indemnities,  and  the  solicitor  of  the  said 
John  Bluck  has  also  sent  me  two  several  draft  forms  of  conveyance, 
to  be  settled  by  me  as  arbitrator  on  behalf  of  both  the  said  parties, 
and  I  have  duly  settled  the  same  as  such  arbitrator :  Now,  I  the 
said  arbitrator  do  hereby  award  and  direct  that  the  said  John  Boyes 
do  forthwith  duly  sign,  seal,    and   deliver   an   indenture  in  form 
and  words  according  to  the  draft  settled  by  me  and  marked  (!.)• 
and  signed  in  every  page  thereof  with  my  initials ;   such  inden- 
ture to  be  duly  stamped,  and  dated  the  day  of  the  execution  and 
delivery  thereof;  and   that   the   said   John   Boyes   do   forthwith 
deliver  to  the  said  John  Bluck  all  the  title-deeds  relating  to  the 
same :  And  I  further  award  and  direct  that  the  said  John  Boyes 
do  also  forthwith  cause  and  procure  the  said  J.  J.  Harrison  to  duly 
sign,  seal,  and  deliver  an  indenture  in  form  and  words  according  to 
the  draft  settled  by  me,  and  marked  (2.),  and  signed  in  every  page 
thereof  with  my  initials,  such  indenture  to  be  duly  stamped,  and 
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dated  the  day  of  the  execution  and  delivery  thereof,  and  do  cause  to        Botss 
be  delivered  up  to  the  said  John  Bluck  the  title-deeds  relating  to       bluck. 
the  same  :  and  I  further  award  and  direct  that  the  said  John  Bluck 
do  also  forthwith  duly  *sign,  seal,  and  deliver  an  indenture  in  form       [  •660  ] 
and  words  according  to  the  draft  settled  by  me,  and  marked  (8.)> 
and  signed  in  every  page  thereof  with  my  initials ;  such  indenture 
to   be   duly  stamped,  and  dated  the  day   of   the  execution  and 
delivery  thereof :  And  I  further  award  and  direct  that  the  said  John 
Bluck  do  also  forthwith  duly  sign,  seal,  and  deliver  an  indenture  in 
form  and  words  according  to  the  draft  settled  by  me,  and  marked 
(4.),  and  signed  in  every  page  thereof  with  my  initials ;  such  inden- 
ture to  be  duly  stamped,  and  dated  the  day  of  the  execution  and 
delivery  thereof :  And  I  further  award  and  direct  that  the  said  John 
Bluck  do  also  forthwith  duly  sign,  seal,  and  deliver  an  indenture  in 
form  and  words  according  to  the  draft  settled  by  me,  and  marked  (5.)> 
and  signed  in  every  page  thereof  with  my  initials ;  such  indenture  to 
be  duly  stamped,  and  dated  the  day  of  the  execution  and  delivery 
thereof, — which  several  draft  forms  so  signed  by  me  are  delivered  with 
this  my  award :  And  I  further  award  and  direct  that  the  said  John 
Bluck  do  bear  and  pay  the  costs  of  the  said  reference  and  of  this  my 
award,  and  also  of  the  several  conveyances,  indemnities,  and  deeds 
above  mentioned  :  And  I  further  declare  that  I  have  made  this  my 
award  of  and  concerning  all  the  matters  in  difference  referred  to 
me,   and  that  there  was  no  matter  in  difference  between  any  of 
the  said  parties,  other  than   those   in    respect   of  which  I  have 
made  this  my  award." 

The  deeds  referred  to  in  the  award  were  as  follows : 
1.  An  indenture  between  Boyes  of  the  one  part  and  Bluck  of  the 
other  part,  reciting  that  Boyes  was  seised  of  or  entitled  to,  or 
considered  to  be  seised  of  or  entitled  to,  in  fee-simple,  or  had 
absolute  power  of  appointment  Wer  the  hereditaments  and  premises 
thereinafter  appointed  or  assured,  &c.,  in  trust  for  Bluck,  and  that 
the  latter  has  applied  unto  and  requested  him  to  convey  and  assure 
the  same  in  manner  thereinafter  mentioned,  and  *purporting,  [  *66i  J 
pursuant  to  the  4  &  5  Vict.  c.  21,  to  grant,  bargain,  sell,  alien, 
and  release  unto  Bluck  and  his  heirs,  ''all  that  the  rectory  or 
parsonage  of  Publow,  in  the  county  of  Somerset,  and,  as 
part  thereof  or  attached  thereto,  all  that  donation  and  right  of 
patronage  in  perpetuity  of  and  to  the  church  of  Publow  aforesaid, 
with  the  church  and  churchyard  thereof,  and  all  other  rights, 
Ac.  (save  and  except  all  tithes,  or  rent-charge  in  lieu  of  tithes,  glebe 
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Botes       or  other  land,  thereto  belonging,  which  had  been  sold  or  disposed 
Bluck.       ^0 ;  ^^^  ^b®  reversion,"  &c.,  habendum  to  Bluck,  his  heirs  and 
assigns. 

2.  An  indenture,  in  similar  terms,  between  Harrison  of  the  one 
part,  and  Bluck  of  the  other  part,  whereby  Harrison  purported  to 
grant,  bargain,  sell,  alien,  and  release  unto  Bluck  and  his  heirs, 
**  all  that  the  donation  and  right  of  patronage  or  presentation  in 
perpetuity  of  or  to  the  church  or  chapel  of  Durleigh,  in  the  county 
of  Somerset,  and  together  also  with  the  churchyard  thereto 
belonging,  containing  2r.  83p.  (more  or  less),  and  all  other  rights, 
members,  and  appurtenances  whatsoever  thereunto  belonging;" 
and  the  reversion,  &c. ;  habendum  to  Bluck,  his  heirs  and  assigns. 

3.  An  indenture  between  Bluck  of  the  one  part  and  Boyes  of  the 
other  part,  reciting  a  statutory  indenture  of  release,  dated  the  10th 
of  June,  1845,  whereby  the  rectory  and  parsonage  of  Publow,  in 
the  county  of  Somerset,  with  all  and  singular  the  rights,  members, 
and  appurtenances  whatsoever,  and  all  tithes,  &c.,  and  several 
parcels  of  land  were,  in  consideration  of  4,200Z.  paid  by  Boyes  to 
the  Kev.  J.  Daubeny,  party  thereto  of  the  first  part,  conveyed  and 
assured  to  the  use  of  such  person  or  persons,  &c.,  and  for  such 
trusts,  intents,  and  purposes,  and  with,  under,  and  subject  to  such 
powers,  &c.,  as  Boyes  should  by  deed  direct,  limit,  or  appoint ;  and 
further  reciting,  that,  by  a  declaration  of  trust  bearing  date  the 

[  *662  ]  10th  of  September,  1845,  Boyes  did  admit  and  declare  *that  the 
said  purchase  was  so  made  by  him  as  aforesaid  for  and  on  behalf  of 
Bluck,  and  that  the  said  parsonage  and  other  hereditaments  and 
premises  were  so  conveyed  to  him  to  the  uses  thereinbefore  men- 
tioned in  trust  for  Bluck,  his  heirs  and  assigns,  and  that  the  said 
purchase  sum  or  consideration  money  so  paid  to  the  Rev.  J.  Dau- 
beny by  Boyes  was  so  paid  by  him  for  and  on  behalf  of  Bluck, 
subject,  nevertheless,  to  the  payment  to  Boyes,  his  executors,  &c., 
by  Bluck,  his  heirs,  &c.,  of  the  said  principal  sum  of  4,200/.  and 
interest  at  4/.  per  cent.,  and  the  expenses  of  and  relating  to  the 
said  purchase ;  and  further  reciting  an  indenture  of  the  10th  of 
September,  1845,  between  Bluck  of  the  one  part  and  Boyes  of  the 
other  part,  whereby  Bluck  covenanted  to  pay  the  4,200/.,  with 
interest  and  expenses,  on  or  before  the  27th  of  December  then  next, 
so  as  fully  and  effectually  to  indemnify  Boyes,  his  heirs,  &c.,  from 
all  loss,  costs,  &c.,  on  account  of  the  said  rectory  and  parsonage, 
&c.,  or  in  any  manner  relating  thereto,  with  a  power  of  sale  in 
case  of  default;    and  further  reciting  a  statutory  indenture  of 
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appointment  and  release,  of  the  9th  of  April,  1846,  whereby  Boyes,  Boybs 
in  consideration  of  3,865Z.  paid  to  him  by  William  Tiley,  conveyed  to  Bluck. 
Tiley  the  yearly  rent-charge  or  annual  sum  of  252/.  16«.  Id. 
apportioned  in  lieu  of  tithes  of  Publow,  subject  to  the  yearly  pay- 
ment of  16L  to  the  parson  or  minister  of  Publow  Church,  for  the 
performance  of  the  duty  thereof,  and  also  a  covenant  by  Boyes 
with  Tiley,  for  the  production  of  the  deeds  and  documents  relating 
to  the  title,  &c. ;  and  further  reciting  several  conveyances  by  Boyes 
of  various  portions  of  the  hereditaments  so  purchased  by  him  as 
before  mentioned  on  behalf  of  Bluck;  and  further  reciting  that 
''  all  the  hereditaments  and  premises  so  purchased  by  and  conveyed 
to  Boyes  as  aforesaid  (except  only  the  said  rectory,  with  the 
donation  or  right  of  patronage,  and  church  and  churchyard  *there-  [  ♦ees  ] 
unto  belonging,  which  were  considered  as  included  in  such 
hereditaments  and  premises,)  had  by  the  several  thereinbefore- 
recited  conveyances,  been  sold  and  conveyed  by  Boyes  in  manner 
aforesaid, — which  several  sales  and  conveyances  were  made  by  and 
with  the  consent  of  Bluck,  as  he  did  thereby  acknowledge, — and 
the  purchase-moneys  for  the  same,  and  the  rents  and  profits  thereof 
in  the  meantime,  had  been  respectively  received  by  Boyes,  and 
applied  by  him  in  liquidation  and  payment  of  the  said  sum  of 
4,200{.  and  all  interest  thereon,  and  all  expenses  incurred  by  him 
in  and  about  such  purchase,  and  in  the  subsequent  sales  of  the 
said  property  so  sold,  and  the  said  Boyes  had  fully  repaid  himself 
all  such  moneys  and  expenses  as  last  aforesaid,  as  he,  Boyes,  did 
thereby  admit  and  acknowledge ;  that  Bluck  had  requested  Boyes 
to  convey  and  assure  the  said  rectory,  donation,  or  right  of  patron- 
age, together  with  the  church  and  churchyard  thereunto  belonging, 
unto  him  Bluck,  which  Boyes  had  consented  and  agreed  to  do ; 
that  Boyes  had  made  out  and  stated  a  full  and  just  account  of  all 
his  receipts,  payments,  and  disbursements  on  account  of  or  in 
relation  to  the  purchase  and  sale  of  the  said  rectory  or  parsonage 
of  Publow,  together  with  the  tithes,  glebe  lands,  hereditaments, 
and  premises  thereto  belonging,  and  the  said  account  had  been 
produced  to  and  examined  by  Bluck,  and  he  was  satisfied  with  the 
same,  as  he  did  thereby  acknowledge,  and  Boyes  had  paid  to  Bluck, 
as  he  did  also  thereby  acknowledge,  the  balance  or  sum  of 
1,5482.  15s.  8d.  appearing  due  to  him  on  such  account;  and  that 
Bluck  was  desirous  of  having  the  said  rectory,  parsonage,  and 
premises  remaining  unsold,  conveyed  to  him,  Bluck,  which  had 
accordingly    been    so    conveyed," — It    was  witnessed,   "  that,   in 
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Bom       consideration  of  all  and  singular  the  premises,  he,  Bluck,  did  by  those 
Blvck,       presents  remise,  release,  and  for  ever  discharge  Boyes,  his  heirs, 
[  *^*  ]      executors,  and  administrators,  and  estate  *and  efiFects  whatsoever, 
of  and  from  all  and  every  the  receipts,  payments,  and  on  account 
of  disbursements  or  in  relation  to  the  said  purchase  and  sale  or 
conveyance  of  the  said  rectory  or  parsonage  of  Publow,  together 
with  the  tithes,  glebe  lands,  hereditaments,  and  premises  thereto 
belonging,  or  other  the  hereditaments  so  purchased,  conveyed,  and 
assured  as  aforesaid,  or  any  part  thereof,  and  all  the  rents  and 
profits,  produce,  and  income  of  the  same,  and  of  and  from  the  same 
and  every  part  thereof,  and  of  and  from  all  and  all  manner  of 
action  and  actions,  suit  and  suits,  cause  and  causes  of  action  and 
suit,  proceedings,  accounts,  reckonings,  payments,  balances,  moneys, 
costs,  losses,  charges,  expenses,  claims,  and  demands  whatsoever, 
at  law  or  in  equity,  or  otherwise  howsoever,  for  or  on  account  or 
in  respect  of  the  said  hereditaments  and  premises,  or  any  part 
thereof,  or  the  purchase  and  sale,  conveyance,  or  assurance  thereof 
as  aforesaid,  or  the  rents,  profits,  produce,  or  income  of  the  same, 
or  any  part  thereof,  or  for  or  on  account  of  the  application  or 
disposition  of  the  same,  or  for  or  on  account  or  in  respect  or  in 
consequence  of  the  trusts,  powers,  and  authorities  reposed  or  vested 
in  Boyes  by  the  said  recited  indentures  of  the  10th  of  June,  1846, 
any  or  either  of  them,  or  of  any  act,  deed,  matter,  or  thing  what- 
soever made,  done,  committed,  or  suffered  or  omitted  to  be  done, 
under  and  according  to,  or  in  breach  or  non-performance  of,  the 
same  trusts,  powers,  and  authorities,  or  any  of  them,  or  for  or  in 
consequence  of  any  other  act,  deed,  matter  or  thing  whatsoever  in 
any  wise  relating  or  referring  to,  or  arising  oat  of  the  premises, 
whether  hereinbefore  recited  or  mentioned  or  not:    And  Bluek, 
for  himself,  his  heirs,  executors,  and  administrators,  did  thereby 
covenant,  promise,  and  agree  with  and  to  Boyes,  his  heirs,  execu- 
tors, administrators,  and  assigns,  that  he,  Bluck,  his  heirs,  Ac, 
should  and  would,  from  time  to  time,  and  at  all  times  for  ever  there- 
[  *665  ]      after,  *save  harmless  and  keep  indemnified  the  said  Boyes,  his 
heirs,  &c.,  of,  from,  and  against  all  and  all  manner  of  action  and 
actions,  suit  and  suits,  and  cause  and  causes  of  action  and  suit, 
payments,  claims  and  demands,  loss,  damages,  costs,  charges,  and 
expenses,  which  should  or  might,  or  otherwise  could  or  mighty  at 
any  time  or  times  thereafter,  be  brought,  commenced,  or  prosecuted 
by  any  person  or  persons  whomsoever  against  him,  Boyes,  his 
heirs,  &c.,  or  which  he  or  they  should  or  might,  or  otherwise  oould 
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or  might,  pay,  sustain,  incur,  or  be  put  unto,  by  reason  or  on  Boticb 
account  of  the  rectory  and  parsonage,  lands,  tithes,  and  heredita-  uluok. 
ments  of  or  at  Publow  aforesaid,  or  any  part  or  parts  thereof,  or 
the  purchase  or  sale,  conveyance,  or  assurance  thereof,  as  therein- 
before was  mentioned,  or  any  other  act,  deed,  or  thing  in  any  wise 
relating  thereto,  and  of  and  from  the  payment  of  any  and  every 
stipend,  charge,  sum  of  money,  or  payment  then  subsisting,  or 
which  might  at  any  time  and  from  time  to  time  thereafter  subsist, 
or  which  should  at  any  time  or  times  thereafter  be  recovered  or 
enforced  from  or  against  the  said  Boyes,  his  heirs,  &c.,  for  or  in 
respect  of  the  services  of  any  parson,  minister,  priest,  or  curate, 
appointed,  or  thereafter  to  be  appointed,  to,  or  who  might  serve, 
the  said  church  of  Publow ;  and  of,  from,  and  against  all  losses, 
costs,  charges,  damages,  and  expenses  which  he,  Boyes,  his  heirs, 
i^c,  or  any  or  either  of  them,  should  or  might  pay,  sustain,  incur, 
or  be  put  unto,  by  reason  or  on  account  of  the  non-payment  of  such 
stipend,  charge,  sum  of  money,  or  payment,  or  any  part  thereof ; 
and  also,  and  particularly,  of,  from,  and  against  all  losses,  damages, 
costs,  charges,  and  expenses  which  he,  Boyes,  his  heirs,  &c.,  should 
or  might,  or  otherwise  could  or  might,  sustain,  incur,  or  be  put 
unto  by  reason  or  on  account  of  any  of  the  covenants  entered  into 
by  *him  in  the  several  conveyances  made  by  him  as  thereinafter  [  *666  ] 
recited  or  mentioned,  and  particularly  the  covenant  entered  into  by 
him,  Boyes,  with  the  said  William  Tiley  as  thereinbefore  was  recited, 
for  the  purpose  of  indemnifying  him  the  said  William  Tiley,  his 
heirs,  appointees,  executors,  administrators,  and  assigns,  from  the 
pajrment  of  any  stipend  which  was  then  subsisting,  or  which  should 
at  any  time  thereafter  be  enforced  against  the  said  William  Tiley, 
his  heirs,  &c.,  (as  the  owners  of  the  said  rent-charge),  in  respect  of 
the  service  of  any  minister  of  the  said  church  of  Publow,  or  other- 
wise as  aforesaid ;  and  also  of,  from,  and  against  all  losses,  costs, 
charges,  damages,  and  expenses  which  the  said  William  Tiley,  his 
heirs,  Sec,,  or  the  owner  or  owners  for  the  time  being  of  the  said 
rent-charge  and  premises,  should  be  put  to  by  reason  of  the  non- 
payment of  such  stipend,  or  of  any  part  thereof,  or  otherwise  by 
reason  or  on  account  of  any  other  covenant,  warrant,  matter,  cause, 
or  thing  whatsoever,  made,  done,  or  suffered  by  him,  Boyes,  in  the 
execution  of  the  aforesaid  trust,  purchase  and  sale,  conveyance,  or 
assurance,  or  otherwise  howsoever  in  relation  to  the  premises." 

4.  An  indenture  between  Bluck  of  the  one  part  and  Boyes  of  the 
other  part,  reciting,  that,  by  indenture  dated  the  18th  of  March, 
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BoYEs       1845,  the  right  of  patronage  and  presentation  of  and  to  the  chnrcb 
Bluck.       or  chapel  of  Durleigh,  with  the  rights  and  appurtenances  thereonto 
belonging,  were,  for  the  consideration  in  the  said  indenture  men- 
tioned, granted  and  assured  unto  and  to  the  use  of  J.  J.  Harrison, 
his  heirs  and  assigns,  for  ever;  that  the  purchase  thereof  was 
made  by  Boyes  in  his  own  name,  but  for  and  on  behalf  of  Bluck,  at 
his  request,  and  the  same  was  granted  and  assured  to  Harrison  as 
aforesaid,  by  the  before-recited  indenture,  at  the  request  of  Boyes, 
for  the  benefit  of  and  in  trust  for  Bluck;  and  that  Bluck  was 
[  *M7  ]      desirous  of  having  the  same  conveyed  to  ^him,  Bluck,  and  the  same 
had  accordingly  been  so  conveyed  to  him,  it  was  witnessed,  that  in 
consideration  of  the  premises,  he,  Bluck,  did  thereby,  for  himself,  bis 
heirs,  executors,  and  administrators,  covenant,  promise,  and  agree, 
with  and  to  Boyes,  his  heirs,  executors,  administrators,  and  assigns, 
that  he,  Bluck,  his  heirs,  &c.,  should  and  would  from  time  to  time 
and  at  all  times  for  ever  thereafter,  save  harmless  and  keep  indem- 
nified the  said  Boyes,  his  heirs,  &c.,  of,  from,  and  against  all  and 
all  manner  of  action  and  actions,  suit  and  suits,  cause  and  causes 
of  action  and  suit,  payments,  claims  and  demands,  loss,  damages, 
costs,  charges,  and  expenses  whatsoever,  which  should  or  might,  or 
otherwise  could  or  might,  at  any  time  or  times   thereafter,   be 
brought,  commenced,  or  prosecuted  by  any  person  or  persons  whom- 
soever against  him,  Boyes,  his  heirs,  &c.,  or  which  he  or  they  should 
or  might,  or  otherwise  could  or  might,  pay,  sustain,  incur,  or  be  put 
unto  by  reason  or  on  account  of  the  purchase  or  conveyance  of  the 
said  right  of  patronage  or  presentation  to  the  said  church  or  chapel 
of  Durleigh  aforesaid,  as  thereinbefore  mentioned ;  and  also  of  and 
from  the  payment  of  any  and  every  stipend,  charge,  sum  of  money, 
or  payment  then  subsisting,  or  which  might  at  any  time  and  from 
■time  to  time  thereafter  subsist,  or  which  should  at  any  time  or 
times  thereafter  be  recovered  or  enforced  from  or  against  the  said 
Boyes,  his  heirs,  &c.,  for  or  in  respect  of  the  services  of  any  parson, 
minister,  priest,  or  curate  appointed,  or  thereafter  to  be  appointed 
to,  or  who  might  serve,  the  said  church  or  chapel  of  Durleigh ;  and 
of,   from,   and  against  all  losses,   costs,  charges,   damages,   and 
expenses  which  he,  Boyes,  his  heirs,  &c.,  should  or  might  sustain, 
incur,  or  be  put  to,  by  reason  or  on  account  of  the  non-payment  of 
such  stipend,  charge,  sum  of  money,  or  payment,  or  of  any  part  thereof. 
[  '668  ]  6.  An  indenture  between  Bluck  of  the  first  part,  *Boye3  of  the 

second  part,  and  Harrison  of  the  third  part,  similar  in  terms  to  the 
last,  whereby  Bluck  indemnified  Harrison  from  and   against    all 
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aefeionsy  losses,  &c.,  in  respect  of  the  conveyance  to  him  of  the       botibs 
church  of  Dorleigh.  Bluck. 

Watson,  in  Hilary   Term  last,  on   behalf   of    John    Bluck, 
obtained  a  rule  calling  upon  John  Boyes  to  show  cause  why  the 
award  should  not  be  set  aside,  on  the  grounds :  first,  that  the  arbi- 
trator had  exceeded  his  authority  in   directing   John  Bluck  to 
execute  an  indenture  according  to  the  draft  marked  No.  3  in  the 
said  award  mentioned  and  referred  to ;  secondly,  that  the  arbitrator 
had  exceeded  his  authority  in  directing  John  Bluck  to  execute  an 
indenture  according  to  the  draft  marked  No.  4  in  the  said  award 
mentioned  and  referred  to ;  thirdly,  that  the  arbitrator,  in  direct- 
ing John  Bluck  forthwith   to  execute  and   deliver  an  indenture 
according  to  the  said  draft  No.  8  had  made  an  order  which  was 
contrary  to  both  law  and  equity ;  fourthly,  that  the  arbitrator,  in 
directing  Mr.  Bluck  forthwith  to  execute  and  deliver  an  indenture 
according  to  the  said  draft  No.  4,  had  made  an  order  which  was 
contrary  to  both  law  and  equity ;  fifthly,  that  the  arbitrator  had 
exceeded  his    authority    in   directing  Mr.   Bluck  to  execute  an 
indenture  according  to  the  draft  marked  No.  5  in  the  said  award 
mentioned  and  referred  to ;  sixthly,  that  the  arbitrator,  in  directing 
Mr.  Bluck  forthwith  to  execute  and  deliver  an  indenture  according 
to  the  said  draft  No.  5,  had  made  an  order  which  was  contrary  to 
both  law  and  equity;   seventhly,   that,   assuming  the  arbitrator 
to  have  had  power  to  order  deeds  to  be  executed  by  Mr.  Bluck 
in  the  forms  and  according  to  the  said  drafts  numbered  4  and  5, 
still  the  execution  and  delivery  of  such  deeds  by  Mr.  Bluck,  should 
have  been  made  conditional  on  the  execution  and  delivery  by  Mr. 
*Boyes  and  Mr.  Harrison  respectively  of  the  deed  numbered  2,  and       [  ^669  ] 
on  the  delivery  up  by  them  respectively  to  Mr.  Bluck  of  the  title- 
deeds  relating  to  Durleigh,  ordered  by  the  said  award  to  be  given 
up  by  them  respectively ;  eighthly,  that,  assuming  the  arbitrator  to 
have  had  the  power  to  order  Mr.  Bluck  to  execute  and  deliver 
an  indenture  according  to  the  said  draft  No.  8,  the  execution  and 
delivery  thereof  should  have  been  made  conditional  on  the  delivery 
by  Mr.  Boyes  of  the  said  indenture  No.  1,  and  on  the  delivery  up 
by  Mr.  Boyes  of  the  title-deeds  relating  to  Publow. 

The  affidavit  in  support  of  the  motion,  stated,  that  Bluck,  by  his 
counsel,  when  before  the  arbitrator,  signified  his  readiness  to  accept 
a  conveyance  of  the  livings  of  Publow  and  Durleigh,  and  to 
indemnify  Boyes  and  Harrison  against  all  such  liabilities  as  he, 
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BoTVB       Black,  would  by  law  have  been  subject  to  if  his  name  had  been 
Bluck«       inserted  in  the  purchase-deeds  of  the  said  livings  instead  of  the 
names  of  Boyes  and  Harrison  respectively ;  but  that  he  protested 
against  being  held  liable  further  or  otherwise. 

The  learned  counsel  submitted,  that  the  indemnities  directed  by 
the  arbitrator  to  be  executed  by  Bluck  were  more  extensive  than 
the  particulars  of  claim  required,  or  the  power  vested  in  the  arbi- 
trator justified ;  and  that  the  award  was  further  bad,  inasmuch  as 
it  ordered  that  Bluck  should  execute  the  releases,  and  indemnities, 
not  upon  the  execution  of  the  conveyances  to  him  of  the  respective 
livings  of  Publow  and  Durleigh  by  Boyes  and  Harrison,  but  forth- 
with,— whereas,  there  were  no  means  of  compelling  Harrison  to 
execute  a  conveyance  of  the  living  of  Durleigh  at  all.  He  further 
submitted  that  the  arbitrator  had  exceeded  his  authority,  as  to  the 
costs,  in  ordering  Bluck  to  pay  the  costs  of  the  several  conveyances 
and  indemnities:  but  the  rule  was  not  granted  upon  this  point, 
[  *€70  ]  the  CouBT  saying  that  these  costs  came  ^within  the  description  of 
"  costs  of  the  reference  and  award,"  over  which  the  arbitrator  had 
a  discretionary  power. 

Bylet^  Serjt.,  and  WkitmorCy  showed  cause,  upon  affidavits 
detailing  the  circumstances  under  which  the  livings  of  Publow  and 
of  Durleigh  respectively  were  purchased,  and  statmg  that  it  was 
agreed  by  the  parties  when  before  the  arbitrator,  that  the  deeds  of 
conveyance  and  indemnity  should  be  prepared  by  both  parties,  and, 
if  not  agreed  to  within  ten  days,  that  Boyes's  solicitors  should  pre- 
pare drafts  and  hand  them  to  the  arbitrator  to  settle  ;  and  that,  the 
parties  having  failed  to  agree  within  the  time  specified,  the  deeds 
had  accordingly  been  settled  by  the  arbitrator.  If  it  be  open  to 
the  Court  to  question  the  decision  of  the  arbitrator,  it  is  submitted 
that  he  has  properly  disposed  of  all  the  matters  in  difference  referred 
to  him.  The  indemnities  to  Boyes  and  Harrison  necessarily 
resulted  from  the  conveyance  of  the  two  Uvings  by  them  to  Bluck. 
The  objection  urged  to  the  deeds  of  indemnity,  is,  that  they  are  in 
such  general  and  comprehensive  terms  that  they  would  extend  to 
indemnify  the  parties  even  in  respect  of  wrongful  acts.  That, 
however,  is  not  so ;  for,  the  general  words  would  necessarily  be 
restrained  by  the  recitals, — as  in  Payler  v.  Hoiner$ham  (1).  ♦  * 
[  671  ]  Then,  it  is  said  that  the  arbitrator  has  directed  that  Bluck  shall 
execute  the  indemnities  forthwith,  and  that  there  are  no  means  of 
(1)  16  B.  B.  516  (4  M.  &  S.  433). 
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compellmg  Harrison  to  execate  the  conveyance  of  Durleigh.    Bat       Botes 
it  is  manifest  that  the  whole  was  intended  to  be  done  together ;       bluck. 
the  indemnity  deed  recites  that  the  conveyance  has  already  been 
executed.    In  truth,  the  general  words  have  nothing  at  all  upon 
which  they  can  operate. 

Watson  and  Manisty^  in  support  of  the  rule: 

The  principal  objections  apply  to  deeds  No.  3  and  No.  5  ;  and 
these  are  exceptionable  in  two  respects, — first,  as  regards  the  extent 
of  the  indemnity  and  release  awarded, — secondly  with  reference  to 
the  time  of  their  execution.  It  was  clearly  part  of  the  arbitrator's 
duty  to  determine  the  several  actions  and  matters  in  difference,  and 
to  determine  also  the  nature  and  extent  of  the  indemnities  to  be  given  : 
if  they  are  larger  than  authorised  by  law,  the  Court  will  set  aside 
the  award.  The  arrangement  as  to  ^the  mode  of  settling  the  deeds,  [  *672  j 
was  not  in  the  nature  of  a  supplemental  reference,  but  only  a  mode 
of  working  out  the  reference  more  conveniently.  If  the  arbitrator 
had  directed  the  indemnity  to  be  executed  at  the  same  time  as  the 
conveyance,  it  would  have  been  well  enough. 

(Grbsswell,  J. :  Both  are  to  be  executed  forthwith.) 

Suppose  Bluck  were  to  execute  the  releases  and  indemnities,  and 
Harrison  should  refuse  to  execute  the  conveyance  of  Durleigh  to 
Black,  what  remedy  would  the  latter  have  ?  The  indemnity  extends 
far  beyond  the  necessity  of  the  case :  it  applies  to  future  acts,  as 
well  as  to  things  that  are  by-gone :  Augero  v.  Keen  (l) ;  and  also  to 
all  things  done  whether  by  right  or  by  wrong. 

Jebvis,  Ch.  J.  : 

I  am  of  opinion  that  this  rule  should  be  discharged.  The 
objections  urged  against  this  award  are  of  the  most  technical 
description.  The  first  objection  is,  that  the  indemnities  awarded 
by  the  arbitrator  are  larger  than  the  particulars  claimed,  and  con- 
sequently larger  than  the  submission  warranted.  But  I  think  the 
proper  answer  to  that  is,  that,  however  large  the  general  words 
may  be,  they  are  modified  and  controlled  by  the  language  of  the 
recital.  Here  I  think  the  recitals  do  control  the  general  words  of 
indemnity,  and  consequently  that  the  first  objection  fails.  The 
second  objection  is,  that  the  arbitrator  has  exceeded  his  authority, 
in  requiring  Bluck  to  execate  the  deeds  of  indemnity,  without  first 

(1)  1  M.  &  W.  390. 
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BoTia  providing  for  the  execution  of  the  conveyances  upon  which  the 
Bluok.  indemnity  was  to  depend.  But  I  do  not  think  the  argument  gives 
the  fair  meaning  to  the  word  "  forthwith."  The  true  meaning  is, 
that  Bluck  is  to  execute  the  indemnities  forthwith  upon  Boyes 
putting  himself  in  a  condition  to  ask  for  them,  that  is,  when  the 
contemplated  conveyances  have  been  made  of  the  two  livings  of 
t  *673  ]  Publow  and  Durleigh.  Upon  the  whole,  I  think  tlie  *arbitrator 
has  done  nothing  which  is  not  authorised  by  the  submission,  and 
therefore  that  the  rule  must  be  discharged. 

Grbsswell,  J. : 

I  am  entirely  of  the  same  opinion.  The  general  words  of  release 
are  clearly  controlled  by  the  recitals.  With  regard  to  the  term 
'*  forthwith,"  I  think  it  is  the  same  as  if  the  arbitrator  had  fixed  a 
certain  day  and  place  for  the  execution  of  the  deeds  respectively  by 
each  of  the  parties, — or  as  if  he  had  said  that  the  two  acts  should 
be  done  at  the  same  time,  or  contemporaneously.  It  would  be 
impossible  for  any  person  to  misunderstand  that. 

Williams,  J.: 

I  am  of  the  same  opinion.  ''  Forthwith  "  means,  as  soon  as  the 
right  time  for  executing  the  deed  has  arrived ;  and  the  right  time 
for  Bluck  to  execute  the  releases  and  indemnities  would  be,  when 
Boyes  and  Harrison  respectively  had  executed  the  conveyances  of 
the  two  livings.  The  meaning  of  the  word  must  depend  upon  the 
surrounding  circumstances. 

Talfourd,  J.,  concurred. 

^  Rule  discharged. 

1863.  BERRY  V.  ALDERMAN. 

April  27. 
. (13  C.  B.  674—680 ;  S.  C.  1  C.  L.  R.  566.) 

L  ^ '  *  J  In  au  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  exdiaiige,  in 

order  to  raise  a  presumption  that  the  plaintiff  had  received  the  bill  fraudu- 
lently and  without  value,  evidence  was  offered  to  show  that  the  defendant 
had  been  defrauded  of  it^  that  one  H.,  the  person  from  whom  the  plainiiff 
received  it,  had,  in  the  year  1847,  stood  in  the  dock  at  the  Old  Bailey,  that 
he  retii'ed  thence,  and  was  seen  no  more  at  large  for  eighteen  months,  and 
that  the  plaintiff  had  admitted  that  he  '*had  known  H.  for  a  considerable 
time  :  "  Held,  no  evidence  to  go  to  the  jury,  that  the  plaintiff  was  avare  of 
H.'s  conviction  or  disreputable  character. 

Assumpsit  on  a  bill  of  exchange,  by  indorsee  against  acceptor. 
The  declaration  stated  that  one  John  Adrian  Meyer,  on  the  7lh  o! 
September,  1852,  by  his  bill  of  exchange,  now  overdue,  directed  to 
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the  defendant,  required  the  defendant  to  pay  to  the  order  of  the       Bkbby 
said  John  Adrian  Meyer,  801.,  three  months  after  date,  and  the    aldsbman. 
defendant  accepted  the  said  bill,  and  the  said  John  Adrian  Meyer 
indorsed  the  same  to  Thomas  Halliday,  who  indorsed  the  same  to 
the  plaintifif ;  and  the  defendant  did  not  pay  the  said  bill ;  and  the 
plaintiff  claims  50L 

Pleas:  first,  that  there  never  was  any  value  or  consideration 
whatever  for  the  said  acceptance  of  the  said  bill  of  exchange  by  him 
the  defendant,  or  for  the  drawing  or  indorsement  of  the  said  bill  of 
exchange  by  John  Adrian  Meyer ;  that  the  said  indorsement  of  the 
said  bill  by  the  said  John  Adrian  Meyer  was  an  indorsement  in 
blank  ;  that,  after  the  said  bill  was  drawn  and  accepted  by  him  the 
defendant,  he  gave  the  same  to  one  Thomas  B.  Edwards  for  the 
special  purpose  of  getting  the  same  discounted  for  him  the  defen- 
dant, and  paying  over  the  money  to  be  received  for  such  discounting 
to  him  the  defendant,  and  for  no  other  purpose  whatsoever ;  that  the 
said  T.  B.  Edwards  did  not  get  the  said  bill  of  exchange  discounted 
as  aforesaid,  or  pay  over  any  such  money  to  him  the  defendant, 
but,  in  fraud  of  the  defendant,  and  contrary  to  the  said  special 
purpose,  and  without  the  consent  of  the  defendant  or  the  said  John 
Adrian  Meyer,  delivered  the  said  bill  of  exchange  to  some  person  to 
the  defendant  unknown ;  that  he  the  said  Thomas  Halliday  never 
gave,  and  always  held  the  *said  bill  of  exchange  without,  any  value  r  *676  j 
or  consideration  for  the  said  indorsement  of  the  said  bill  of  exchange 
to  him ;  and  that  there  never  was  any  value  or  consideration  what- 
ever for  the  said  indorsement  of  the  said  bill  of  exchange  to  the 
plaintiff,  who  always  held,  and  now  holds,  the  said  bill  of  exchange, 
without  any  value  or  consideration  whatsoever. 

Secondly,  that  there  never  was  any  value  or  consideration 
whatsoever  for  the  said  acceptance  of  the  said  bill  of  exchange  by 
him  the  defendant,  or  for  the  drawing  or  indorsement  of  the  said 
bill  of  exchange  by  the  said  John  Adrian  Meyer;  that  the  said 
indorsement  of  the  said  bill  by  the  said  John  Adrian  Meyer  was  an 
indorsement  in  blank,  and  that,  after  the  said  bill  of  exchange  was 
drawn  and  accepted  as  aforesaid,  he  gave  the  same  to  one  Thomas 
B.  Edwards,  for  the  special  purpose  of  getting  the  same  discounted 
for  him  the  defendant,  and  paying  over  the  money  to  be  received 
for  such  discounting  to  him  the  defendant,  and  for  no  other  pur- 
ix)se  whatever ;  that  the  said  Thomas  B.  Edwards  did  not  get  the 
said  bill  discounted  as  aforesaid,  or  pay  over  any  such  money  to 
bim  the  defendant,  but,  in  fraud  of  the  defendant,  and  contrary  to 
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Bbrrt  the  said  special  purpose,  and  without  the  consent  of  the  defendani 
Aldkrm AN.  01*  ^he  said  John  Adrian  Meyer,  delivered  the  said  bill  of  exchange 
to  some  person  to  the  defendant  unknown. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  second  sitting  in 
London  in  Hilary  Term  last.  It  appeared  that  the  bill  had  been 
intrusted  by  the  defendant  to  one  Edwards  for  the  purpose  of  pro- 
curing it  to  be  discounted  ;  but  that  it  afterwards  got  into  the  hands 
of  one  Halliday ;  for  whom  the  plaintiff  alleged  that  he  had  dis- 
counted it  about  a  month  before  it  arrived  at  maturity.  Evidence 
was  then  given,  on  the  part  of  the  defendant,  to  show,  that,  in  the 
year  1847,  Halliday  had  been  seen  in  the  dock  at  the  Old  Bailey, 
[  *676  J  and  that,  when  *he  went  from  that  place,  he  did  not  go  in  the 
direction  that  persons  who  are  at  large  usually  go,  and  that  he  was 
not  seen  abroad  for  some  eighteen  months  afterwards. 

On  the  part  of  the  plaintiff  it  was  objected  that  this  was  an 
irregular  way  of  proving  Halliday *s  conviction,  which  itself  would 
be  no  evidence  against  the  plaintiff. 

It  was  insisted  for  the  defendant  that  the  evidence  was  admissible  ; 
and  the  defendant's  attorney  was  called,  and  proved  that  the  plain- 
tiff had  admitted  to  him  that  he  knew  Halliday,  and  had  known 
him  for  a  considerable  time. 

The  counsel  for  the  defendant  then  asked  leave  to  amend  the 
second  plea  by  stating  ''  that  the  said  Thomas  Halliday,  before 
and  at  the  time  of  the  said  indorsement  of  the  said  bill  of  exchange 
to  him,  had  notice  of  the  facts  and  premises  in  the  plea  aforesaid ; 
and  that  the  plaintiff,  before  and  at  the  time  of  the  said  indorse- 
ment of  the  said  bill  of  exchange  to  him,  had  notice  of  all  the  facte 
and  premises  in  this  plea  aforesaid." 

The  learned  Judge  received  the  evidence,  and  allowed  the 
amendment,  giving  the  plaintiff's  counsel  leave  to  move,  if  the 
Court  should  think  the  amendment  improper,  and  the  evidence  did 
not  support  the  plea  as  originally  framed.  A  verdict  having  been 
found  for  the  defendant. 

Collier,  in   the   last   Term,   obtained  a  rule  nisi  for   a    new 
trial. 

Byles,  Serjt.,  and  Prentice,  now  showed  cause: 

That  the  defendant  was  swindled  out  of  the  bill  by  somebody,  is 
clear.  To  sustain  his  second  plea,  he  had  to  affect  Berry  with 
notice  of  the  fraud, — to  give  reasonable  evidence  that  he  received 
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the  bill  with  notice  that  it  had  been  obtained  by  fraud,  or  with       Bbbrt 

Vm 

knowledge  of  such  circamstances  as  would  satisfy  the  jury  that  he    aldkbman. 
must  have  *known  that  the  bill  had  been  fraudulently  obtained.  [  *<'77  ] 

(Jervis,  Ch.  J. :  Circumstances  amounting  to  suspicion  only 
would  not  do.) 

The  person  from  whom  the  plaintiff  took  the  bill  was  a  man  of 
notoriously  bad  character.  It  was  part  of  the  defendant's  case  to 
show  that.  It  may  be  that  his  conviction  would  have  been 
inadmissible,  being  res  intei'  alios  acta:  therefore,  to  shpw  that 
Halliday  was  a  disreputable  person,  evidence  was  given  that  he 
was  seen  in  the  dock  at  the  Old  Bailey,  a  place  where  honest  men 
are  seldom  seen,  and  that  he  went  back  from  that  place,  and  was 
not  seen  at  large  for  some  eighteen  months  afterwards. 

(Crbsswell,  J. :  What  does  all  that  amount  to  ?) 

To  evidence  that  the  party  was  not  one  from  whom  a  man  would 
be  likely  in  the  fair  and  ordinary  course  of  business  to  take  a  bill 
for  discount. 

(Cresswell,  J. :  If  he  knew  it,  perhaps.) 

The  plaintiff  had,  by  his  own  admission,  known  Halliday  for  a 
long  time.  It  was,  at  all  events,  an  incident  in  the  man's  life,  and 
some  evidence  to  go  to  the  jury,  to  show  that  he  was  a  person  of 
such  a  description  as  to  be  unlikely  fairly  to  have  become  possessed 
of  the  bill. 

(Jbrvis,  Ch.  J. :  Could  you  prove  that  the  plaintiff  had  been 
convicted  of  felony,  to  raise  a  presumption  that  he  was  a  likely 
man  to  take  a  bill  fraudulently  ?) 

No. 

(Jbbvis,  Ch.  J. :  Suppose  the  plaintiff  knew  that  Halliday  was  a 
convicted  felon,  all  you  could  say,  is,  that  it  would  call  upon  the 
jury  to  look  a  little  more  narrowly  into  the  circumstances  under 
^rhich  the  plaintiff  took  the  bill.) 

In  cases  of  this  sort,  gross  negligence  was  formerly  considered  to 
be  a  badge  of  fraud.  The  evidence  was  at  all  events  fit  to  be  laid 
before  the  jury. 
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Bkrrt  (Jeryis,  Ch.  J.:  Not  till  the  Judge  had   decided    that   it  was 

ALDKRM  AN.    admiBflible.) 

[  ^678  ]       The  Judge  ♦has  admitted  it. 

(Jeryis,  Ch.  J. :  Subject  to  the  opinion  of  the  Court.) 

Suppose  we  hcul  proved  that  Halliday  was  a  notorious  bill-stealer, 
and  known  to  be  so  to  the  plaintiff  and  to  everybody  else, — ^would 
not  that  have  been  good  evidence  ?  And,  is  it  less  so  because  we 
show  the  facts  upon  which  that  reputation  is  founded  ?  [They  cited 
Taylor  on  Evidence,  Vol.  I.,  p.  246,  and  Gerish  v.  Chartier  (l).] 

[  679  ]  Collier  was  not  called  upon  to  support  his  rule. 

Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  made  absolute.  My 
brother  Byles  contended,  that,  even  if  it  were  not  shown  that  the 
plaintiff  knew  anything  about  the  character  of  Halliday,  yet  it  was 
competent  to  the  defendant  to  give  evidence  such  as  was  offered 
here,  to  show  that  he  was  a  convicted  felon.  I  do  not  think  the 
learned  Serjeant  seriously  meant  to  insist  on  that.  It  clearly  would 
not  be  evidence.  The  only  ground  upon  which  it  could  be  urged  for 
a  moment,  is,  that  the  fact  was  known  to  the  plaintiff-  Now,  there 
was  no  evidence  whatever  that  the  plaintiff  knew  that  Halliday  had 
appeared  at  the  Old  Bailey,  or  that  he  knew  anything  that  happened 
to  him  in  consequence.  It  seems  that  Halliday  was  tried  in  1847  : 
and  all  the  evidence  to  affect  the  plaintiff,  was,  an  admission  made 
by  him,  that  he  had  known  Halliday  for  a  considerable  time.  I  am 
utterly  at  a  loss  to  see  that  that  is  any  evidence  at  all  to  show  that; 
the  plaintiff  knew  Halliday  to  be  a  person  of  such  disreputable 
character  as  to  disqualify  him  from  being  the  lawful  possessor  of  sl 
bill  of  exchange.  The  foundation,  therefore,  for  the  admissibility  of 
the  evidence  completely  fails. 

Cresswbll,  J. : 

I  am  entirely  of  the  same  opinion.  My  brother  Talfourd  did  &s 
I  always  do,  viz.  incline  to  receive  rather  than  to  reject  evidenc^e, 
where  its  reception  is  pressed.  The  party  who  improperly  presses 
it  generally  suffers  in  the  end. 

(1)  1  C.  B.  13. 
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Williams,  J. :  Bkbry 

I  am  of  the  same  opinion.  The  Court  must  not  be  understood  as  aldbbman. 
laying  it  down  that  it  was  not  competent  to  the  defendant  to  show  C  ^^  3 
that  Halliday  was  a  convicted  felon,  and  that  the  plaintifif  knew  it 
at  the  time  he  took  the  bill  in  question.  But,  at  all  events,  such 
knowledge  must  be  shown.  At  the  time  this  evidence  was  offered 
and  received,  there  was  nothing  at  all  to  show  that  the  fact  had  ever 
arrived  at  the  knowledge  of  the  plaintiff. 

Rule  absolute  (i). 

Ex  PARTE   DIEDEICH  WITTE.  1853. 

(13  C.  B.  680—682.)  ^^^  ^' 

The  CoTTRT  granted  a  writ  of  habeas  corpus,  at  the  instance  of  the  father         I  680  ] 
of  an  infant  between  seven  and  eight  years  of  age,  commanding  the  mother 
(from  whom  the  applicant  was  divorced)  and  her  father  to  bring  the  infant 
into  Court,  without  any  previous  demand. 

WiLLESy  on  a  former  day  in  this  Term,  moved  for  a  writ  of 
hal)eas  corpus  directed  to  Mary  Witte  and  John  Lienan,  command- 
ing them  to  bring  into  Court  the  body  of  Diedrich  Johann  Witte. 
The  affidavit  upon  which   the   application    was  founded,  that  of 
Diedrich   Witte,   of   Stettin,   in   Prussia,  the    father  of  Diedrich 
Johann  Witte,  stated,  that  the  deponent  was  married  to  Marie 
Lienan,  at  Stettin,  on  the  17th  of  October,  1844  ;  that  there  was  issue 
of  the  marriage,  Diedrich  Johann  Witte,  born  on  the  6th  of  August, 
1845,  and  Selina  Witte,  born  on  the  16th  of  August,  1847  ;  that 
proceedings  were  instituted  early  in  August,  1849,  by  Marie  Witte, 
in  the  Court  of  Kreis  Gericht,  at  Stettin,  to  obtain  a  divorce,  on  the 
ground  of  the  deponent*s  refusal  to  live  with  her  in  consequence  of 
domestic  disagreements ;  that,  pending  the  suit,  viz.  on  the  80th  of 
August,  1849,  an  agreement  was  made  between  the  parties,  and 
sanctioned  by  the  Court,  to  the  effect,  amongst  other  things,  that 
the  proceedings  to  a  divorce  should  be  continued,  that  a  certain 
annuity  should  be  paid  to  Marie  Witte  during  ♦her  life,  that  the  child       [  *6S1  ] 
Diedrich  Johann  Witte  should  remain  under  her  care  until  the  1st 
of  April,  1863  (the  girl  remaining  with  her  father),  when  he  should 
be  placed  in  a  school  at  Lubeck,  Hamburgh,  or  Altona,  for  education, 
and  that  neither  the  deponent  nor  the  said  Marie  Witte  should 
demand  that  either  of  the  children  should  be  sent  to  any  place  out 
of  Germany ;  that,  on  the  28th  of  November,  1849,  the  said  Court 

(1)  Upon  the  second  trial,  the  defendant  obtained  a  verdict  upon  both  the 
issues.    See  8.  C.  14  C.  B.  95. 
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Kx  pftrtc  pronounced  judgment  dissolving  the  marriage  between  the  deponent 
and  Marie  Witte,  but  confirming  the  agreement  of  the  30ih  of 
August,  1849 ;  that  he,  the  deponent,  had  always  fulfilled  the 
agreement  on  his  part ;  that  Diedrich  Jol)ann  Witte  resided  with 
the  said  Marie  Witte  at  Hamburgh  until  the  8th  of  March  last, 
when  she  clandestinely  left  Hamburgh  for  England,  taking  him  with 
her ;  that  the  said  Marie  Witte  is  now  residing  in  Manchester,  at 
the  house  of  her  father,  John  Lienan ;  that  the  said  Diedrich 
Johann  Witte  is  detained  and  kept  in  the  said  house  by  Marie  Witte 
and  the  said  John  Lienan ;  that  it  was  absolutely  necessary  to  the 
due  support  and  education  of  the  child  that  he  be  re-delivered  into 
the  possession  of  the  deponent,  and  placed  at  school  at  Lubeck  ;  and 
that  the  deponent  verily  believed,  that,  if  any  notice  of  this  applica- 
tion were  given  to  the  said  Marie  Witte,  or  her  said  father,  the  child 
would  be  removed  beyond  the  jurisdiction  of  the  Court. 

(Jbrvis,  Ch.  J. :  Has  the  father  demanded  the  child  ?) 

He  has  not :  but  it  is  not  necessary  that  he  should  do  so.  The  case 
of  Ex  parte  APClellan  (i)  shows  that  this  Court  has  authority  to 
interfere  in  such  a  case  as  this. 

Jbrvis,  Ch.  J. : 

No  doubt  we  exercise  jurisdiction  to  remove  undue  restraints. 
Let  the  writ  go. 

[  682  ]  The  writ  was  handed  up  to  the  Lord  Chief  Justice,  and  signed  by 

him  in  Court. 

John  Lienan  only  was  served,  Marie  Witte  having  fled  with  the 
child  :  and,  the  former  having  returned,  that  he  had  not,  and  never 
had,  the  custody,  possession,  or  control  of  Diedrich  Johann  Witte, 
the  matter  stood  over,  and  was  heard  of  no  more. 


1863.  DAELEY   V.  MAKTIN(«). 

'^^J^^'  (13  0.  B.  683—691 ;  8.  C.  22  L.  J.  C.  P.  249 ;  17  Jur.  1125.) 

[  683  ]  ^  testator,  by  his  will,  made  in  the  year  IS'iO,  gave  and  bequeathed  to  his 

daughter  Maiy,  her  executors,  administrators,  and  assigns,  certain  lease- 
holds, for  life ;  and,  from  and  after  her  decease,  he  gave  and  bequeathed 
the  same  **  unto  and  amongst  the  lawful  issue  of  his  said  daughter  Mary, 

(1)  1  Dowl.  P.  C.  81.    In  that  case,  (2)  Followed  in  Coahy  t.  MtWn^^t* 

a  rule  to  show  cause  why  the  writ  (1869)38  L.  J.  C.  P.  376;  In  r*  Vrmi,^ 

should  not  issue,  only  was  granted.  Lindon  v.  Ingram  [1904]  2  Cb.  52,  7:5 

And  such  is  the  modern  practice.  L.  J.  Ch.  507. — J.  G.  P. 
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equally,  share  and  share  alike,  wifch  benefit  of  survivorship ;  and,  in  default       Dablby 
of  such  issue,  he  gave  and  bequeathed  the  same  unto  his  son  George,  for  «• 

his  natural  life,  and,  after  his  decease,  to  his  children  equally,  share  and      Mabtin, 
share  alike,  with  the  benefit  of  survivorship.** 

He  afterwards  made  a  codicil,  which  contained  a  recital  that  he  had  by 
his  will  given  and  bequeathed  the  leaseholds  to  his  son  George  ' '  after  the 
decease  of  his  daughter  Mary,  and  in  default  of  her  leaving  lawful  issue," 
and  then  went  on  to  provide,  tliat,  in  the  event  of  his  son  not  indemnifying 
his  estate  from  a  liability  he  the  testator  had  incurred  on  his  account,  all 
the  bequests  to  his  son  (but  no  far  as  concerned  the  son  only)  should  be 
revoked : 

Held,  that,  interpreting  the  will  by  the  codicil,  the  gift  over  in  the 
former,  **in  default  of  such  issue,"  being  capable  of  importing  a  bequest 
over  on  failure  of  issue  living  at  the  death,  it  must  be  inferred  from  the 
latter  that  the  testator  employed  it  in  that  sense,  inasmuch  as  in  the  codicil 
he  referred  to  it  as  if  it  were  a  gift  over  in  default  of  his  daughter's  leaving 
issue,  which,  as  regards  personalty,  is  tantamount  to  a  gift  over  on  failura 
of  issue  living  at  the  death  ;  and,  consequently,  that,  assuming  the  li  mi  tac- 
tion in  the  will,  if  it  stood  alone,  would  have  conferred  an  absolute  interest 
on  the  daughter,  upon  the  true  construction  of  the  will  and  codicil  taken 
together,  such  gift  was  subject  to  a  good  executory  bequest  over  in  favour 
of  the  children  of  the  testator's  son. 

This  was  an  action  of  ejectment  commenced  by  writ  ^issued  on  [  «6S4  ] 
the  12th  of  April,  1858,  in  which  the  plaintiffs,  some  or  one  of 
them,  claimed  to  be  entitled  to  a  leasehold  messuage  and  premises 
known  as  No.  48,  Dorset  Street,  in  the  parish  of  St.  Marylebone, 
in  the  county  of  Middlesex,  and  to  another  leasehold  messuage 
and  premises  known  as  No.  42,  Beaumont  Street,  in  the  same 
parish  and  county.  The  defendants  appeared  and  defended  for 
the  whole  of  the  premises ;  and  this  case  was  stated  in  pursuance 
of  an  order  of  Grbsswell,  J.,  dated  the  15th  of  April,  1858. 

Before  and  at  the  time  of  making  his  will  hereinafter  mentioned, 
and  from  thence  until  and  at  the  time  of  his  death,  George  Darley 
was  possessed  of  certain  personal  property,  and,  amongst  it, 
of  certain  leasehold  messuages,  with  the  appurtenances,  held  by 
him  for  certain  long  terms  of  years,  that  is  to  say,  two  leasehold 
messuages,  with  the  appurtenances,  known  as  Nos.  7  and  8,  Holly 
Place,  Hampstead,  and  the  leasehold  messuage,  with  the  appur- 
tenances, known  as  No.  88,  Duke  Street,  Manchester  Square, 
another  leasehold  messuage,  with  the  appurtenances,  known  as 
No.  2,  Charles  Street,  Manchester  Square,  and  the  said  messuages, 
with  the  appurtenances,  No.  48,  Duke  Street,  and  No.  42,  Beaumont 
Street,  for  which  this  ejectment  was  brought. 

On  the  12th  of  June,  1820,  the  said  George  Darley  made  his  will, 
which,  so  far  as  it  relates  to  the  question  in  this  case,  was  in  the 
words  and  figures  following,  that  is  to  say,  "  I  give  and  bequeath 
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Darlkt      unto    my   beloved   son   George   Darley,   all  those  my    leasehold 

Martik.  messuages,  with  the  appurtenances,  being  Nos.  7  and  8,  Holly 
Place,  Hampstead,  in  the  county  aforesaid,  for  the  term  of  his 
natural  life,  and,  from  and  after  his  decease,  I  give  the  same  to  and 
amongst  his  children  living  at  the  decease  of  my  said  son  George, 
share  and  share  alike,  and,  if  but  one,  the  whole  to  such  only  child ; 
and,  in  respect  to  the  said  messuage  No.  8,  with  the  appurtenances, 

[  *6S5  J      I  ^direct  that  he  shall  not  assign,  transfer,  or  incumber  the  same  in 
any  way  whatsoever,  on  pain  of  forfeiting  his  interest  therein,  to  fall 
into  the  residue  of  my  estate :  I  give  and  bequeath  unto  my  beloved 
daughter  Mary  Darley,  her  executors,  administrators,  and  assigns, 
all  that  my  leasehold  messuage,  with  the   appurtenances,  being 
No.  88,  Duke  Street,  Manchester  Square  aforesaid :  I  also  give  and 
bequeath  unto  my  said  daughter    Mary   Darley,   her   executors, 
administrators,  and  assigns,  all  that  my  leasehold  messuage,  with 
the  appurtenances,  being  No.  2,  Charles  Street  aforesaid :  I  also  give 
and  bequeath  unto  my  said  daughter  Mary  Darley,  all  that  my 
leasehold  messuage,  with  the  appurtenances,  being  No.  48,  Dorset 
Street,  near  Manchester  Square  aforesaid,  for  the  term  of  her  natural 
life;  and,  from  and  after  her  decease,  I  give  and  bequeath  the  same 
last-mentioned  premises  unto  and  amongst  the  lawful  issue  of  my 
said  daughter  Mary  Darley  equally,  share  and  share  alike,  with 
benefit  of  survivorship ;  and,  in  default  of  such  issue,  I  give  and 
bequeath  the  same  unto  my  said  son  George,  for  his  natural  life, 
and,  after  his  decease,  to  his  children  equally,  share  and  share 
alike,  with  benefit  of  survivorship :  I  also  give  and  bequeath  unto 
my  said  daughter  Mary  Darley  all  that  my  leasehold  messuage,  with 
the  appurtenances,  being  No.  42,  Beaumont  Street,  Marylebone,  for 
the  term  of  her  natural  life ;  and,  from  and  after  her  decease,  I 
give  and  bequeath  the  same  last-mentioned  premises  unto  and 
amongst  the  lawful  issue  of  my  said  daughter  Mary  Darley,  equally, 
share  and  share  alike,  with  benefit  of  survivorship  ;  and,  in  default 
of  such  issue,  I  give  the  same  unto  my  said  son  George  Darley  for 
his  natural  life,  and,  after  his  decease,  to  his  children  equally,  share 
and  share  alike,  with  benefit  of  survivorship." 
By  his  said  will,  the  testator,  after  giving  certain  specific  and 

[*686j  pecuniary  legacies  to  his  said  son  and  daughter  *and  other 
persons,  made  his  said  daughter  Mary  Darley  residuary  legatee, 
and  appointed  her  his  sole  executrix  of  his  said  will. 

On  the  20th  of  September,  1820,  the  said  George  Darley  made  a 
codicil  to  his  said  will,  which  was  in  the  words  and  figures  following. 
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that  is  to  say,  **  Whereas,  in  and  by  my  within-written  will  and  DARLisyf 
testament,  I,  the  said  George  Darley,  gave  and  bequeathed  to  my  martin. 
son  George  Darley  all  those  my  messuages  Nos.  7  and  8,  Holly 
Place,  Hampstead,  for  life,  and,  after  his  decease,  I  gave  the  same 
to  his  children  equally,  if  more  than  one,  and,  if  but  one,  then  I 
give  the  same  to  such  only  child ;  and  I  also  gave  and  bequeathed 
to  my  said  son  George,  after  the  decease  of  my  daughter,  Mary 
Darley,  and  in  default  of  her  leaving  lawful  issue,  all  that  my 
messuage  No.  48,  Dorset  Street,  near  Manchester  Square ;  and, 
after  tlie  decease  of  my  said  son  George,  I  gave  the  same  last- 
mentioned  premises  to  his  children  equally ;  I  also  gave  and 
bequeathed  to  my  said  son  George,  in  like  manner,  all  that  my 
messuage  No.  42,  Beaumont  Street,  Marylebone:  And  whereas  I 
have  made  myself  liable  to  the  payment  of  500/.  under  and  by 
virtue  of  a  certain  note  of  hand  or  bill  of  exchange  given  by  me  to 
Mr.  Moore,  for  the  use  and  accommodation  of  my  said  son  George, 
which  will  become  due  on  the  30th  of  November  next ;  Now,  in  case  [ 
my  said  son  George  should  not  pay  the  said  last-mentioned  sum  of 
money,  and  indemnify  my  estate  therefrom,  but,  on  the  contrary, 
my  executrix  should  be  called  on  and  be  obliged  to  pay  the  said 
note  or  bill  by  the  default  of  my  said  son,  who  has  promised  to 
make  provision  for  the  same,  it  is  my  will,  and  I  do  hereby  direct, 
that,  in  such  case,  all  the  aforesaid  bequests  contained  in  my  said 
will  in  favour  of  my  said  son  George  (except  in  wearing  apparel) 
shall  be  revoked  and  of  no  effect,  and  I  revoke  the  same  accordingly : 
but  it  is  my  express  will,  that  such  revocation  shall  extend  to  my 
*said  son  George  only,  and  shall  by  no  means  tend  to  defeat  or  [♦687] 
revoke  the  bequests  therein  made  to  his  children,  in  any  manner 
whatsoever." 

On  the  4th  of  October,  1820,  the  testator,  George  Darley,  died, 
without  having  altered  his  will,  except  by  the  said  codicil ;  and  the 
said  will  and  codicil  were  duly  proved  by  the  said  Mary  Darley,  the 
executrix,  and  she  assented  to  the  said  several  legacies  and  bequests 
contained  in  the  said  will,  and  among  the  rest,  to  the  said  bequest 
of  the  said  leasehold  premises,  with  the  appurtenances,  the  subject 
of  this  action  of  ejectment. 

The  said  testator  George  Darley  had  two  children  only  who 
Burvived  him,  that  is  to  say,  the  daid  George  Darley  the  son,  and 
Mary  Darley  mentioned  in  his  said  will. 

George  Darley  the  son  married  in  his  father''s  lifetime ;  the 
plaintiffs,    George    Darley,     Mary  Jane  Evans,   Frances  Darley, 
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Darlbt      Peter  James  Darley,  and  Matthew  Thomas  Darley,  were  the  only 

Mabtik,      issue  of  his  marriage  who   survived  him.      He  had  four  other 

children,  who  died  in  early  infancy.     The  last-mentioned  plaintiffs 

were  bom  in  the  life-time  of  the  said  testator  George  Darley,  and 

were  well  known  to  him. 

George  Darley  the  son  died  on  the  22nd  of  August,  1845. 

Mary  Darley  was  not  married  in  the  life-time  of  the  said 
testator:  but,  after  his  death,  she  married  John  Ibbinson;  and 
she  died  on  the  14th  of  February,  1853,  without  having  had  any 
children. 

The  defendants  were  trustees  of  a  settlement  made  on  the 
marriage  of  the  said  John  Ibbinson  and  Mary  Darley ;  and  they 
were  in  possession  of  the  said  leasehold  messuages,  with  the  appur- 
tenances, the  subject  of  this  action  of  ejectment.  The  said  John 
Ibbinson  is  alive. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under 
[  *688  ]  the  said  will  and  codicil,  the  said  Mary  *Darley  took  absolutely  the 
whole  interest  in  the  said  leasehold  messuages  No.  48,  Dorset 
Street,  and  No.  42,  Beaumont  Street,  or  whether,  after  her  death, 
without  leaving  children  or  issue,  the  same,  or  any  and  what 
interest  therein,  passed  by  the  said  will  and  codicil  to  the  last- 
mentioned  plaintiffs,  as  the  only  surviving  children  and  issue  of 
George  Darley  the  son. 

If  the  said  Mary  Darley  took  the  whole  interest  in  the  said 
leasehold  messuages,  then  judgment  was  to  be  entered  for  the 
defendants ;  but,  if,  on  the  death  of  the  said  Mary  Darley  without 
leaving  children  or  issue,  the  plaintiffs  took  any  interest  in  the 
said  messuages  under  the  said  will  and  codicil,  then  judgment  was 
to  be  entered  for  the  plaintiffs  without  costs,  to  recover  possession 
of  the  said  messuages,  or  such  part  or  interest  therein  as  the  Court 
might  direct.  The  will  and  codicil  were  to  be  referred  to,  if 
necessary,  as  part  of  the  case. 

Unthanky  for  the  plaintiffs,  submitted,  that,  under  the  will,  or 
under  the  will  and  codicil  together,  the  testator's  daughter  Mary 
took  only  an  estate  for  life.  He  referred  to  TiUy  v.  CoUyer  {})  ; 
Bihin  v.  Walker  {2)  \  Lyati  v.  Mitchell  (3);  Forth  v.  Chapman  {4)  ; 
Doe  d.  Cannon  v.  Rucastle  (6) ;    Jesson  v.  Wright  (6) ;   Knight  v. 

(1)3  Keb.  689.  (4)  1  P.  Wma,  663. 

(2)  Amb.  661.  (5)  79  K.  B.  795  (8  C.  B.  876). 

(3)  16  B.  R  248  (1  Madd.  467).  (6)  21  B.  E.  1  (2  Bligh,  1). 
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Ellis  (1) ;  Lees  v.  Mosley  (2) ;  Slater  v.  Danger  field  (3) ;  Evans  v.  Darlky 
Jones  (4) ;  Pearson  v.  Stephen  (5)  ;  Williams  v.  Evans  (6) ;  1  Jarman  Martin. 
on  Wills,  460  ;  2  Jarman,  862. 

Dowdes welly  contra,  submitted  that  it  was  the  manifest  intention 
of  the  testator  that  the  whole  of  the  issue  of  his  daughter  Mary 
should  be  exhausted  before  the  gift  over  to  the  son  was  to  take 
eflFect.  He  cited  Shelley's  case  (7) ;  Att.-Oen.  v.  Bright  (s) ;  *Jo7'dan  [  •6^9  ] 
V.  Lowe  {9);  Simmons  v.  Simmons  (\o);  Skerratt  v.  Oakley  {li); 
2  Powell  on  Devises,  631 ;  1  Jarman  on  Wills,  464 ;  2  Jarman  on 
Wills,  496. 

Cur.  adv.  vvlU 

Jebvis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  case  turns  on  the  construction  of  the  will  and  codicil  of 
George  Darley,  made  in  the  year  1820.  The  will,— after  giving 
the  testator's  son  George  two  houses  in  Hampstead,  for  life,  and, 
after  his  death,  to  and  amongst  his  children  living  at  his  death, — 
bequeaths  to  his  daughter  Mary  the  leasehold  houses  in  question 
for  her  life,  and,  after  her  death,  to  and  amongst  her  lawful  issue 
equally,  share  and  share  alike,  with  benefit  of  survivorship;  and, 
in  default  of  such  issue,  to  the  son  for  life,  and,  after  his  death,  to 
his  children.  By  a  codicil  made  shortly  afterwards,  the  testator, 
after  reciting,  that,  by  his  will,  he  had  given  the  two  houses  in 
Hampstead  to  his  son  for  life,  &c.,  and  also  that  he  had  given  to 
his  son  the  houses  in  question  '^  after  the  decease  of  my  said 
daughter,  and  in  default  of  her  leaving  lawful  issue,"  goes  on  to 
provide,  that,  in  case  his  son  does  not  indemnify  his  estate  from  a 
certain  debt  of  the  son's  for  which  he,  the  testator,  had  made 
himself  liable,  the  bequest  to  the  son  shall  be  revoked. 

On  the  part  of  the  plaintiffs,  it  was  admitted  to  be  a  settled  rule, 
that,  if  the  bequest  would  have  created  an  estate-tail  in  real  estate, 
it  would  confer  the  absolute  interest  in  personal  estate,  such  as  the 
leaseholds  in  question.  But  it  was  argued  that  the  language 
employed  in  the  will  gave  only  an  estate  for  life  to  the  daughter, 
for,  that, — first,  according  to  Lord  Thurlow's  decision  in  Knight  v. 
Ellis  (12),  a  bequest  of  personal  estate  to  A.  for  life,  and,  after  his 

(1)  2  Br.  C.  0.  570.  (7)  1  Co.  Eep.  93  b. 

(2)  41  B.  B.  348  (1 Y.  &  C.  (Ex.)  589).  (8)  2  Keen,  57. 

(3)  71  B.  B.  659  (15  M.  &  W.  263).  (9)  63  B.  B.  105  (6  Beav.  350). 

(4)  70  B.  B.  307  (2  Coll.  C  C.  516).  (10)  42  B.  B.  82  (8  Sim.  22). 

(5)  35  B.  B.  49  (5  Bligh,  N.  S.  203).  (11)  4  B.  B.  504  (7  T.  B.  492). 

(6)  1  E.  &  B.  727.  (12)  2  Br.  P.  C.  570. 
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Darlbt      death,  to  his  issue,  *give8  the  legatee  an  estate  for  life  only, — and, 
Mabthv.      secondly,  that  at  all  events,  a  bequest  like  the  present,  of  personal 

[*690]  estate  to  A.  for  life,  and,  after  his  death,  to  his  issae  as  joint- 
tenants,  or  tenants  in  comncion,  being  a  course  of  enjoyment  incon- 
sistent with  the  devolution  of  an  estate- tail,  is  only  a  gift  to  A.  for 
life, — and,  thirdly,  it  was  contended,  on  the  authority  of  Tilli/  v. 
Colly er{\)  and  Bihin  v.  Walker  (i),  that,  as  the  codicil  recites  that 
the  testator  had  by  his  will  ^iven  the  houses  in  question  to  his  son 
after  the  decease  of  his  daughter,  and  in  default  of  her  leaving 
issue,  this  was  sufficient  to  constitute  a  bequest  over  in  accordance 
with  the  recital ;  and,  if  so,  that  it  was  clear  that  such  a  bequest 
over  was  not  bad  for  remoteness,  because  the  expression,  in  default 
of  leaving  issue,  as  applied  to  personal  estate,  means  issue  living  at 
her  death.  The  contention,  therefore,  was,  that,  even  if  the  gift 
to  the  daughter  for  life,  and,  after  her  death,  to  her  issue,  was  to 
be  construed  as  an  absolute  bequest  to  her,  yet  she  took  it,  according 
to  Lyon  v.  Mitchell  (3),  subject  to  an  executory  bequest  over,  in  the 
event  of  her  leaving  no  issue  surviving  her. 

On  the  part  of  the  defendants,  it  was  argued,  that  the  case  of 
Knight  v.  Kllis  has  been  in  effect  overruled  by  The  Attorney  ^General 
V.  Bright  (4)  and  Jordan  v.  luotce  (5)  ;  and  that  it  is  now  established, 
that  a  bequest  of  personal  estate  to  A.  for  life,  and,  after  his  death, 
to  his  issue,  gives  him  the  absolute  interest.  And,  with  respect  to 
the  bequest  to  the  issue  being  to  them  as  joint-tenants,  or  tenants 
in  common,  it  was  contended  that  this  is  immaterial ;  for,  that  the 
same  rule  must  prevail,  in  this  respect,  with  regard  to  bequests  of 
personalty,  as  has  been  established  with  regard  to  devises  of  real 
estates  since  the  decision  of  Jesson  v.  Wright  (6).  And,  as  to  the 
effect  of  the  codicil,  it  was  argued,  that  an  erroneous  reference  in  a 

[  •6t>i  ]  codicil  to  the  *di8po8itions  of  the  will,  cannot  constitute  a  new  l>eque?t 
in  opposition  to  the  will :  and  Skerratt  v.  Oakley  (7)  was  relied  on. 

But  it  appears  to  us  that  the  argument  with  respect  to  the  effect 
of  the  codicil,  when  rightly  considered,  is  not  that  the  will  is  at  all 
revoked  or  varied  by  the  codicil ;  but,  rather,  that,  the  will  and 
codicil  being  all  one  testament,  the  language  of  the  will  may  be 
interpreted  by  that  of  the  codicil;  and  that,  accordingly,  the  gift 
over  in   the  will,    *'  in  default  of    such  issue,"  being  capable  of 

(1)  3  Keb.  589.  (5)  63  R.  B.  105  (<i  Beav.  350). 

(2)  Amb.  661.  (6)  21  B.  B.  1  (2  Bligh,  1). 

(3)  16  B.  B.  248  (1  Madd.  467).  .   (7)  4  R  B.  604  (7  T.  B,  492). 

(4)  2  KeeD,  67. 
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importing  a  bequest  over  on  failure  of  issue  living  at  the  death,  it 
ought  to  be  inferred  that  the  testator  employed  it  in  that  sense, 
because,  in  the  codicil,  he  refers  to  it  as  if  it  were  a  gift  over  in 
default  of  his  daughter's  leaving  no  issue,  which,  as  regards  per- 
sonalty, is  tantamount  to  a  gift  on  failure  of  issue  living  at  her  death. 
The  argument,  thus  viewed,  appears  to  us  to  be  well  founded ; 
and  we  are  therefore  of  opinion,  that,  even  if  the  preceding  limita- 
tion conferred  an  absolute  interest  on  the  daughter,  such  gift  was 
subject  to  a  good  executory  bequest  over  in  favour  of  the  plaintiffs, 
who  are  consequently  entitled  to  our  judgment. 

Judgment  for  the  plaintiffs. 


Babley 
Martik. 


EEID   V.   FAIEBANK8  (1). 

(13  C.  R  692—732  ;  S.  C.  1  C.  L.  B.  787;  22  L.  J.  C.  P.  206;  17  Jur.  918.) 

A.  contracted  with  B.,  a  Bhipbuilder  in  Nova  Scotia,  for  the  building  of  a 
vessel.  B.  was  already  largely  indebted  to  A.  upon  a  general  consignment 
account,  and  A.  from  time  to  time  made  considerable  advances  on  account 
of  the  ship  whilst  in  progress,  and  also  supplied  anchors,  cables,  and  other 
stores  for  her.  On  the  20th  of  June,  1848,  B.,  by  a  bill  of  sale,  reciting 
that  A.  had  made  advances  to  B.,  and  had  agreed  to  make  such  further 
advances  as  he  might  require  to  build,  launch,  rig,  and  fully  equip  the 
vessel  for  sea,  **  for  the  security  and  repayment  of  all  such  sum  or  sums  of 
money  as  A.  had  already  advanced  or  might  thereafter  advance,  to  aid  and 
assist  him  to  complete  and  finish  the  said  vessel,'*  bargained,  sold,  assigned, 
and  transferred  to  A.  **  a  certain  ship  or  vessel  now  in  course  and  progress 
of  building  "  by  him,  at  &c.,  particularly  describing  it,  together  with  certain 
timber  in  B.'s  possession, — *'  to  have  and  to  hold  the  said  ship  or  vessel,  &c., 
goods  and  chattels,  &c.,  to  A.,  his  executors,  &c.,  to  their  absolute  use  and 
benefit  and  behoof  for  ever,  when  the  said  ship  or  vessel  shall  be  complete 
and  finished,  in  as  full,  ample,  and  perfect  a  manner  as  if  the  said  ship  or 
vessel  were  ready  for  sea,  and  ready  to  be  delivered  to  the  said  A.  at  the 
time  of  executing  these  presents.'* 

On  the  30th  of  January,  1849,  B.  signed  a  builder's  certificate  and  declara- 
tion of  ownership  stating  A.  to  be  the  sole  owner  of  the  vessel,  and  there- 
upon obtained  a  certificate  of  registry  in  A.'s  name,  pui'suant  to  the  8  &  9 
Vict.  c.  89,  s.  11  (2).    This  certificate  B.  retained  in  his  own  possession. 

On  the  29th  of  March,  1849,  B.  induced  the  comptroller  of  the  Customs 
at  Pictou,  in  Nova  Scotia,  to  cancel  the  above  certificate,  and  to  grant  him 
a  fresh  one  in  his  own  name  as  owner,  and  on  the  same  day  executed 
an  assignment  of  the  ship,  then  in  an  unfinished  state,  to  C,  who  took 
possession  of  her,  finished  her,  and  sent  her  to  Livetpool  with  a  cargo  on 
his  own  account : 

Held,  that  the  property  in  the  ship  passed  to  A.  by  the  bill  of  sale  of  the 
20th  of  June,  1848,  and  that  his  right  was  in  no  degree  limited  by  the 
habendum  ;  and,  consequently,  that  C.  was  liable  in  trover. 

The  parties  having  agreed  that  the  amount  of  damages  should  be  assessed 
by  an  average  stater, — the  OouRT  suggested,  and  the  parties  assented,  that 

(1)  Compare  Seath  v.  Moore  (1887)  (2)  See  now  Part  I.  of  the  MerchaAt 

1 1  App.  Ca«.  3oO,  55  L.  J.  P.  0,  54.  Shipping  Act,  1894, 


1863. 
[692] 
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Reid  the  proper  principle  on  which  to  eBtimate  such  damages,  would  be,  the 

V.  value  of  the  ship  and  all  her  stores,  ftc.,  on  the  29th  of  March,  1849,  when 

Fairbakkb.  q  .j^j^,^  possession  of  her ;  and  that,  as  a  mode  of  ascertaining  snch  value, 

the  referee  should  consider  what  would  have  been  the  value  of  the  ship  at 
Pictou,  if  she  had  been  completed  by  B.  acoording  to  his  contract  with  A., 
and  deduct  therefrom  the  money  that  would  necessarily  have  been  laid  out 
by  B.  after  that  date,  in  order  to  complete  her  according  to  the  contract. 

Qucere,  as  to  the  effect  of  the  registry  of  the  ship  in  A.'s  name,  if  there 
had  been  no  bill  of  sale  P 

Thtb  was  an  action  of  trover  to  recover  the  value  of  a  ship,  with 
her  boats,  tackle,  sails,  furniture,  stores,  and  appurtenances,  and  a 
compensation  in  damages  by  reason  of  the  loss  of  the  freight  on  a 
certain  voyage.  The  defendants  pleaded.  Not  guilty,  and  a  traverse 
of  the  plaintiffs*  property. 
[693]  The  cause  came  on  for  trial  at  the  sittings  at  Guildhall  after 

Michaelmas  Term,  18S2,  when  a  verdict  was  taken  for  the  plaintiffs, 
by  consent,  subject  to  the  opinion  of  the  Court  upon  the  following 
case  (i) : 

The  plaintiffs,  from  the  beginning  of  the  year  1845,  were,  and  are, 
merchants  residing  and  established  at  Glasgow,  using  the  style  or 
firm  of  John  Stewart  &  Co.  The  defendants  during  the  same  time 
were,  and  are,  merchants  residing  and  established  at  Halifax,  in 
Nova  Scotia,  using  the  style  and  firm  of  Fairbanks  and  Allisons. 
Alexander  Bussell,  hereinafter  mentioned,  was,  and  is,  a  ship- 
builder, master  blacksmith,  and  store-seller  at  Pictou,  in  Nova 
Scotia.    All  are  British  subjects. 

Alexander  Bussell  was  from  the  year  1845  in  correspondence 
with  the  plaintiffs,  and  had  occasionally,  from  time  to  time, 
advances  from  ■  them,  and  occasionally  had  received  from  them 
shipments  of  goods  suitable  to  a  dry  goods  store,  and  to  the  outfit 
of  vessels,  by  which  he  had  been  enabled,  with  the  aid  of  bis  own 
resources,  to  build  bis  ships ;  and  he  had  built  at  Pictou,  and  had 
consigned  several  ships  when  bmlt  and  complete,  to  the  plaintiffs 
at  Glasgow,  as  his  agents,  for  sale. 

Five  ships   had   been   thus  built,   consigned    to,   and   sold   in 
Glasgow  by,  the  plaintiffs,  acting  as  agents  and  on  behalf  of  Bussell, 
previously  to  1847.      *     *     * 
[  694  ]  The  net  proceeds  of  each  ship,     *    *    as  well  as  the  net  freight 

earned  by  each,  were  due  in  course  credited  to  Alexander  Bussell 
by  the  plaintiffs,  in  the  accounts  between  them.  On  the  result  of 
these  transactions,  Alexander  Bussell  was  indebted  to  the  plaintiffs 
at  the  end  of  1846. 

(1)  The  statement  of  the  case  has  been  abridged. — J,  G.  P. 
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In  1847,  Russell  made  known  to  the  plaintiffs  his  desire  to  build        Heto 
another  vessel.    *     *     *  Fairbanks. 

At  the  end  of  the  year  1847,  Russell  was  indebted  to  the  plaintiffs,        [  695  ] 
upon  balance  of  account,  in  the  sum  of  1,8852.  10a.     The  plaintiffs 
sent  him  an  account  showing  this  balance,  on  the  26th  of  February, 
1848,  and  he  received  the  account  in  due  course  of  post, 

[On  the  26th  of  June,  1848,  Russell  sent  to  the  plaintiffs  a 
bill  of  sale  for  the  vessel  then  building.  The  bill  of  sale  was  duly 
executed.     The  following  is  a  copy  of  it :] 

"  To  all  to  whom  these  presents  shall  come,  I,  Alexander  Russell,  [  698  ] 
of  Pictou,  &c.,  greeting  :  Whereas,  James  Reid  and  James  Stewart, 
of  Glasgow,  merchants  carrying  on  business  under  the  firm  and 
style  of  John  Stewart  &  Co.,  have  made  some  advances  to  me  the 
said  Alexander  Russell,  and  have  agreed  to  make  such  further 
advances  as  I  may  require,  to  build,  launch,  fully  rig,  and  equip  for 
sea  a  certain  ship  or  vessel  of  the  size  and  dimensions  hereinafter 
mentioned :  Now,  therefore,  these  presents  witness,  that,  for  and 
in  consideration  of  the  premises,  and  of  the  further  sum  of  Ss.  of 
lawful  money  of  Nova  Scotia  to  me  in  hand  well  and  truly  paid  by 
the  said  James  Reid  and  James  Stewart,  of  the  firm  of  John  Stewart 
&  Go.  as  aforesaid,  at  or  before  the  sealing  and  delivery  of  these 
presents  (the  recei[)t  whereof  I  do  hereby  acknowledge),  and  for  the 
security  and  re- payment  of  all  such  sum  or  sums  of  money  as  they 
the  said  James  Reid  and  James  Stewart  have  already  *advanced  or  [  '699  ] 
may  hereafter  advance  to  aid  and  assist  me  to  complete  and  finish 
the  said  vessel,  I,  the  said  Alexander  Russell,  have  granted, 
bargained,  sold,  assigned,  transferred,  and  set  over,  and  by  these 
presents  do  grant,  bargain,  sell,  assign,  transfer,  and  set  over  unto 
the  said  James  Reid  and  James  Stewart,  a  certain  ship  or  vessel  now 
in  course  of  progress  of  building  by  me  the  said  Alexander  Russell 
in  the  ship-yard  at  present  used  and  occupied  by  me,  adjoining  the 
wharf  and  property  of  D.  Crichton  &  Son,  in  the  town  of  Pictou, 
and  said  to  belong  to  the  firm  of  Cannon  and  Miller,  in  Liverpool, 
to  be  of  the  burthen  of  700  UmB,  or  thereabouts :  her  length  of  keel 
being  117  feet,  breadth  of  beam  35  feet,  and  depth  of  hold  20  feet : 
And  all  and  singular  the  masts,  sails,  and  sail-yards,  anchors,  cables, 
ropes,  cords,  tackle,  apparel,  and  fittings  of  every  description 
whatever  which  may  belong  to  or  appertain  to  the  said  ship  or 
vessel  when  completed  and  ready  for  sea ;  together  with  one  long- 
boat of  24  feet  keel,  one  skiff- boat  of  20  feet  keel,  and  one  gig-boat 
of  19  feet  keel,  belonging  to,  and  to  be  used  in  connection  with,  the 
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Rbid  said  ship  or  vessel  when  completed :  And  also  600  tons  of  timber 
Fairbanks,  i^ow  in  my  possession  :  To  have  and  to  hold  the  said  ship  or  vessel, 
with  the  appurtenances,  together  with  the  said  boats  and  timber, 
and  the  said  other  goods  and  chattels,  to  the  said  James  Beid  and 
James  Stewart,  their  executors,  administrators,  and  assigns,  t-o 
their  absolute  use  and  benefit  and  behoof  for  ever,  when  the  said 
ship  or  vessel  shall  be  complete  and  finished,  in  as  full,  ample,  and 
perfect  a  manner  as  if  the  said  ship  or  vessel  were  ready  for  sea,  and 
ready  to  be  delivered  to  the  said  James  Beid  and  James  Stewart, 
at  the  time  of  executing  these  presents  :  And  I  the  said  Alexander 
Bussell  do  hereby,  for  myself,  my  heirs,  executors,  and  adminis- 
trators, covenant,  promise,  and  agree  to  and  with  the  said  James 

[  *7oo  ]  j^y  an(j  James  Stewart  in  manner  and  form  *following,  that  is  to 
say,  that,  when  and  so  soon  as  the  said  ship  or  vessel  shall  be 
sufficiently  advanced  to  be  measured  and  her  burthen  ascertained, 
I  the  said  Alexander  Bussell  shall  and  will  cause  her  to  be 
registered,  and  an  indorsement  made  on  the  certificate  of  registry, 
as  by  law  required,  in  the  name,  and  for  the  sole  use  and  benefit, 
of  the  said  James  Beid  and  James  Stewart :  And,  further,  that,  at 
the  time  of  the  sealing  and  delivery  hereof,  I  the  said  Alexander 
Bussell  have  good  right,  full  power,  and  lawful  authority  to  grant, 
bargain,  sell,  transfer,  assign,  and  set  over  the  said  hereby- 
bargained  premises  unto  the  said  James  Beid  and  James  Stewart, 
their  executors,  administrators,  and  assigns,  in  manner  and  form 
aforesaid  :  In  witness,  &c." 

The  said  Alexander  Bussell  began  building  the  said  ship  about 
the  1st  of  April,  1848 ;  and,  on  the  20th  of  June,  1848,  the  ship 
had  her  stem  and  stern-frame  made  and  bolted  to  the  keel ;  the 
floor-timbers  were  fastened  to  the  keel ;  two  planks  were  fastened 
outside  on  the  heads  of  the  floor  on  each  side ;  parts  of  her  frames 
were  ready  for  setting  up ;  and  a  considerable  quantity  of  timbers 
and  planks  were  then  in  the  ship-yard,  ready  for  the  said  ship. 

[  701 J  At  or  about  the  [20th  of  August,  1848],  the  plaintiffs  shipped  to 

[  '702  ]       Bussell   by   the  barque  Ltdan,  a  quantity  of  stores  and  *goods 
suitable  for  this  new  ship,    *     *     the  amount  of  which    was 
6082.  9«.  Sd.,  and  for  which  they  debited  Bussell  in  account. 
»  «  *  *  « 

[  705  ]  On  the  16th  of  December,  1848,  the  ship  was  all  planked,  the 

kelson  on,  four  streaks  [of  bilge  logs  on  each  side  of  the  inside  of 
the  ship,  and  the  upper  deck  frame  laid.  In  the  month  of 
December,    1848,    and  before  the  22nd  of  that  month,  Bus^41 
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signed  and  delivered  in  to  William  Robertson,  the  comptroller  of        R«i> 
Castoms  at  Pictou,  a  builder's  certificate,  [and,  on  the  80th  of   fairbaiyks. 
January,  1849,  he  made  a  declaration  before  the  comptroller,  **  that 
the  vessel  mentioned  in  the  certificate  is  called  the  Lavinia,'* 

On  the  same  day  he  made  a  declaration  of  ownership  at  the 
Custom-house  before  the  comptroller  (and  deposited  the  same  with 
the  comptroller),  by  which  he  declared  "  that  I  the  said  Alexander  [  707  J 
Bussell  am  agent  for  James  Beid  and  James  Stewart,  of  Glasgow 
aforesaid,  who  are  the  sole  owners  of  the  said  vessel,  and  that  no 
other  person  or  persons  whatsoever  hath  or  have  any  right,  title, 
interest,  share,  or  property  therein  or  thereto."] 

On  the  30th  of  January,  1849,  Russell  applied  for  and  obtained        [  708  ] 
from  the  comptroller  at  Pictou,  a  document  of  which  the  following 
is  a  copy : 

"Comptroller's  Certificate  or  Licence  (i). 

"Whereas,  Alexander  Ruisell,  of  dtc,  merchant,  the  agent  foi' 
James  Stewart  and  James  Reid,  trading  under  the  name  and  firm  of 
John  Stewart  dt  Co.,  of  Glasgow,  owners  of  the  ship  or  vessel  called 
the  Lavinia,  has  produced  to  me,  William  Robertson,  comptroller  of 
the  Customs  at  the  port  of  Pictou,  Nova  Scotia,  the  certificate  of  the 
builder,  required  by  an  Act  passed  in  the  8th  and  9th  years  of  her 
Majesty,  Queen  Victoria,  intituled,  '  An  Act  for  the  better  register- 
ing of  British  vessels ; '  and  has  made  declaration  before  me,  that 
James  StewaH  and  James  Reid,  of  the  firm  of  John  Stewart  d  Co. 
aforesaid,  are  owners  of  the  said  ship  or  vessel,  and  that  she  is  the 
identical  ship  or  vessel  mentioned  in  such  certificate  of  the  builder, 
and  that  no  foreigner,  to  the  best  of  his  knowledge  and  belief,  has 
any  interest  therein.  I,  the  said  William  Robertson,  do  hereby 
certify,  under  the  authority  of  the  aforesaid  Act,  that  the  said  ship  or 
vessel  was  built  at  Pictou,  in  the  province  of  Nova  Scotia,  by  Alexander 
Russell,  in  1849,  and  that  she  is  ship-rigged,  lias  one  deck  and  three 
masts  ;  that  her  length  from  the  innei'  part  of  the  main  stem  to  the  fore 
part  of  the  stern-post  aloft  is  184^  feet,  her  breadth  in  midships  is 
2i\^feet ;  her  depth  in  hold  at  midships  is  20^  feet ;  with  a  standing 
Inncsprit ;  is  square  rigged,  carvel-built,  has  no  galleries,  and  a  female 
figure-head,  and  admeasures  652 J|g^  tons  ;  and  that  this  certificate 
is  granted  for  the  said  ship  or  *vessel  Lavinia,  whereof  Alexander       [  *709  ] 

(1)  In  the  margin  was  the  following  letter  from  comptroller  Halifax,  dated 

Tnemorandom :  23rd  March,  1849,  and  a  certificate  of 

**  Custom  house,  Pictou,  31st  registry  granted  to  Alexander  Eussell. 
Mardi,  1849.  "  W.  M.  Robertson, 

"  The  within  licence  cancelled,  per  **  Comptroller." 
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Ubtd        Russell  is  master,  to  proceed  to  Olasgow,  to  be  registered  as  required 
Faibbakks.    ^y  t^®  above  mentioned  Act.     Dated  &c. 

"  W.  BoBBRTSON,  CompirolUr.'' 
''Certificate    required    of    the 
collector  and  comptroller,  under  ■ 
the  Act  of  8  &  9  Vict.  c.  89." 

The  above  document  was  in  a  printed  form,  the  parts  in  italics 
only  being  in  writing.  It  is  the  course  and  practice  of  business  in 
the  British  North  American  colonies,  to  issue  certificates  or  licences 
for  ships  built  there  for  owners  resident  in  Great  Britain,  in  a 
printed  form  similar  to  the  above,  and  which  certificates  or  licences 
are  never  sealed. 

This  document  was  handed  by  the  comptroller  to  Bussell,  and 
was  retained  by  him  in  his  possession  until  it  was  given  back  to  the 
said  comptroller  at  Pictou,  and  dealt  with  as  after  mentioned.  All 
the  said  documents  dated  the  80th  of  January,  1849,  were  entered  and 
recorded  in  the  Custom-house  books  at  Pictou. 

The  defendants,  on  the  22nd  of  December,  1848,  wrote  and  sent 
a  letter  to  the  plaintiffs,  from  which  the  following  are  extracts : 
**  Mr.  Alexander  Bussell,  of  Pictou,  in  this  province,  has  handed  to 
us  a  letter  from  you,  dated  in  September,  in  which  you  refer  to 
communications  you  have  received  from  other  correspondents  in 
Pictou,  conveying  a  different  report  of  the  state  of  forwardness  of 
his  new  vessel  from  what  you  have  received  from  Mr.  Bussell  him- 
self. Of  course,  building  a  large  ship  is  a  heavy  undertaking  for  a 
person  of  limited  means ;  but,  if  his  vessel  proves  to  be  well-built, 
as  we  believe  she  is,  we  doubt  not  she  will  place  his  account  in  a 
satisfactory  position.  We  have  seen  a  certificate  from  the  collector 
[  *no  1  of  Customs  at  Pictou,  of  the  builder's  certificate  for  the  ^Larinia 
having  been  deposited  in  his  office  for  registry  in  your  nama 

''  P.S.    We  inclose  the  certificate  from  the  collector  at  Pictou.** 

The  following  is  the  paper  referred  to,  and  which  was  inclosed  in 
the  above  letter  :  it  was  written  and  signed  by  William  Bobert»m, 
the  comptroller  of  Customs  at  Pictou  : 

"  Custom-house,  Pictou,  Dec.  18,  1848. 
"  Gentlemen, — At  the  request  of  Mr.  Alexander  Bussell,  of  this 
place,  I  hereby  certify  that  the  builder's  certificate  for  a  certificated 
copy  of  registry,  in  virtue  of  the  Act  of  8  &  9  Vict.  c.  89,  has  been 
lodged  in  this  office,  declaring  that  the  ship  Larmfa,  of  652j^|p»f) 
tons,  was  built  by  him  for  James  Stewart  and  James  Beid,  trading 
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under  the  firra  of  John  Stewart  «&  Co.,  merchants,  Glasgow ;  and        ^"^^ 
that  the  said  document  is  lodged  in  this  office.  Faikbakkb. 

(Signed)      "W.  Robertson." 
"  Messrs.  John  Stewart  &  Co.,  Glasgow." 

The  above  letter  and  inclosure  were  received  by  the  plaintiffs  in 
January,  1849. 

On  the  30th  of  January,  1849,  the  vessel  had  no  masts  or  bow- 
sprit or  rigging  up,  but  was  wholly  planked  outside,  and  had  part 
of  her  ceiling  or  inward  planking  laid,  and  the  decks  partly  laid, 
the  kelson,  and  four  streaks  of  the  bilge  planks  placed  on  each  side 
of  the  kelson,  and  a  measurement  was  made  by  the  proper  officers 
in  the  usual  way  that  ships  are  measured  at  Fictou,  and  she  was 
never  measured  afterwards.     *     *     * 

On  the  29th  of  March,  1849,  Bussell  attended  at  the  Custom-  [  7ii  ] 
house,  and  produced  the  comptroller's  certificate  of  the  30th 
January,  1849,  to  William  Robertson,  ♦the  comptroller ;  and,  at  [  *7*2  ] 
the  request  of  Russell,  the  comptroller  wrote  upon  the  face  of  it  the 
memorandum  of  cancellation,  antef  p.  699  (^),  and  he  shortly 
afterwards  sent  the  same  to  the  Commissioners  of  Customs  in 
London. 

On  the  same  day,  Russell  delivered  to  the  comptroller  a  fresh 
builder's  certificate  and  declaration  of  ownership,  having  declared 
the  same  before  Robertson  :  these  documents  respectively  bore  date 
the  29th  of  March,  1849,  and  were  in  the  form  of  the  documents 
[referred  to  above],  save  that,  in  the  substituted  builder's  certificate, 
Russell  stated  that  he  built  the  Lavinia  for  himself,  and  in  the 
declaration  of  ownership,  that  **  he  himself  was  the  sole  owner  of 
the  vessel,  and  that  no  other  person  or  persons  whatever  had  any 
right,  title,  interest,  share,  or  property  therein  or  thereto." 

On  the  same  29th  of  March,  1849,  Russell  obtained  from  William 
Robertson,  the  comptroller  of  Customs  at  Pictou,  a  certificate  of 
British  registry  for  the  Laviniuy  in  the  form  prescribed  by  the  8  &  9 
Vict  c.  89. 

On  the  same  29th  of  March,  1849,  Russell  executed  to  the  defen- 
dants [a  bill  of  sale  of  the  said  ship  by  way  of  mortgage  to 
secure  the  repayment  of  5,0002.  and  interest]. 

This  bill  was    recorded   at  the  Custom-house  at  Pictou,   and       [  714  ] 
indorsed  on  the  certificate  of  registry. 

William  Robertson,  whose  name  appears  on  the  several  docu- 
ments mentioned  in  the  case,  was  the  proper  officer  to  issue  them, 
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Bkid         subject  to  the  questions  in  the  case  as  to  the  rights  of  the  different 

FA1BBAKK8.      pftrtioS. 

On  the  same  29th  of  March,  1849,  Bussell  executed  to  Fairbanks 
and  Allisons  a  lease  for  one  year  of  the  building-yard  in  which  the 
frame  of  the  vessel  was  then  lying ;  and  on  the  same  day  possession 
of  the  building-yard  and  of  the  vessel  was  given  to  the  defendants. 

At  this  time,  and  before  any  of  the  acts  aforesaid,  the  ship  was  in 
the  following  condition:  She  was  all  planked  outside,  and  all 
ceiled  inside  except  part  of  the  lower  hold,  that  is  to  say,  a  breadth 
of  five  or  six  feet  between  the  floorheads  and  second  foothook  heads, 
to  finish  which  the  material  was  all  in  the  ship-yard,  sawn  and 
nearly  ready  for  going  on.  Her  bulwarks  were  completed,  except 
the  part  round  the  bows.  Her  decks  were  all  laid,  and  her  lower 
deck  beams  were  all  in,  and  kneed,  but  the  fastening  was  not  all 
completed,  for  want  of  iron.  She  was  squared  o£f  and  primed  ready 
for  caulking ;  and  every  material  requisite  to  finish  the  hull  was  in 
the  ship-yard,  prepared  to  go  on  the  ship ;  and  the  work  would 
have  been  done,  but  for  want  of  iron.  The  caulking,  iron 
fastenings  of  beams,  and  completing  bow  bulwarks,  were  the 
principal  things  which  required  to  be  done  to  finish  the  hull  of  the 
Larinia,  Any  other  work  for  the  hull  was  trifling;  and  the 
[  *7ib  ]  materials  for  the  *rigging  had  been  provided.  The  lower  masts 
and  spars  were  not  procured  till  after  the  1st  of  April,  1849.  The 
vessel  was  launched  without  masts.  It  is  not  the  practice  at  Pictou 
to  launch  such  large  vessels  with  masts. 

A  correspondence  then  ensued  between  the  plaintiffs  and  the 
defendants,  each  claiming  property  in  the  ship. 

On  the  1st  of  June,  1849,  the  defendants  wrote  to  the  plaintiffs, 
as  follows : 

"  Having  received  notice  of  your  application  to  the  Lieutenant- 
Governor  of  this  province,  to  have  the  register  of  the  ship  Lavinia 
cancelled,  on  the  plea  that  she  was  previously  your  sole  property, 
we  now  withdraw  the  terms  of  settlement  offered  to  you  in  our 
letters  of  the  5th  of  April  and  18th  of  May.  We  shall  probably  be 
enabled  to  realize  our  claim  on  this  side,  when  the  ship  is  finished, 
as  we  now  hold  ourselves  at  liberty  to  dispose  of  her  in  any  way 
which  may  appear  to  b€t  most  conducive  to  Mr.  Russell's  interests." 

The  defendants  completed  the  ship,  and,  in  the  event  of  the 
plaintiffs'  title  to  the  ship  being  established,  it  was  agreed  that  it 
should  be  left  to  Mr,  Kichards,  the  average  stater,  to  ascertain  the 
amount  necessarily  expended  by  them  for  that  purpose. 
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The  ship  was  launched  on  the  17th  of  July;  and  before  the  7th        Rkid 
of  August,  she  was  loaded  by  the  defendants  with  a  full  cargo,  their    Fairbanks. 
property ;  and  on  that  day  the  defendants  caused  her  to  be  removed 
out  of  the  harbour  of  Pictou. 

On  the  first  of  October,  1849,  Russell  executed  to  the  defendants 
a  bill  of  sale  of  the  ship,  expressed  to  be  in  consideration  of  3,000i. 
in  which  he  stood  indebted  to  them.  This  deed  having  been 
recorded  in  the  Custom-house  books  at  Pictou,  the  defendant 
Fairbanks  made  the  usual  declaration  of  ownership  pursuant  to  the 
8  &  9  Yict.  c.  89,  and  obtained  a  certificate  of  registry,  in  *which  [  ♦716  j 
W.  B.  Fairbanks,  Jonathan  C.  Allison,  and  David  Allison,  were 
stated  to  be  the  owners. 

The  vessel  so  laden  was  despatched  for  England  on  the  1st  of 
October,  1849,  and  arrived  at  Liverpool  in  due  course,  where  the 
cargo  was  delivered  to  the  defendants'  agents,  M'Calmont,  Brothers 
&  Co.,  to  whom  they  had  indorsed  the  bill  of  lading,  on  their 
account 

The  plaintiiBfs  demanded  the  ship  from  the  defendants,  and  they 
refused  to  deliver  it  up. 

It  was  agreed  that  the  Court  should  be  at  liberty  to  draw  such 
inferences  as  in  their  opinion  a  jury  might  properly  draw,  and  to 
allow  any  amendment  in  the  description  of  the  property  in  the 
declaration,  or  any  other  amendment  which  might  be  necessary  to 
raise  the  question  stated  for  their  opinion. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitled  to  recover  in  this  action.  If  the  Court 
should  be  of  opinion  that  they  were  so  entitled,  the  verdict  entered 
for  the  plaintiffs  (except  as  regards  the  amount  of  damages)  was  to 
stand ;  and,  in  that  case,  the  Court  was  asked  to  declare  the  extent 
to  which  the  plaintiffs  were  entitled  to  recover,  and  the  principle 
upon  which  the  damages  were  to  be  estimated  and  ascertained, — 
such  decision  and  principle  to  be  embodied  in  a  rule  of  Court 
referring  the  amount  of  damages  according  to  such  decision  and 
principle  to  Mr.  Kichards,  which  amount,  when  ascertained,  was  to 
be  the  sum  for  which  the  verdict  for  the  plaintiff's  was  to  stand. 
But,  if  the  Court  should  be  of  opinion  that  the  plaintiffs  were  not 
entitled  to  recover,  the  verdict  was  to  be  set  aside,  and  a  verdict 
entered  for  the  defendants. 

The  case  further  provided  that  either  party  was  to  be  at  liberty 
to  turn  the  case  into  a  special  verdict,  in  which  the  inferences 
drawn  by  the  Court  were  to  be  treated  as  facts  found  by  the  jury. 
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RmiD  Sir  Fitzroy  Kelly  (with  whom  was  Baratow)^  for  the  plaintifiiB  (l). 

r. 

Faiebanks.       The  facts  disclosed  by  the  special  case  show  that  the  property  in 
^  ^^^  1       the  ship  in  question  vested  in  the  plaintiffs,  independently  of  the 
Ship  Registry  Acts;  that  the  defendants  have  been  guilty  of  a 
conversion ;  and  that  the  plaintiffs  are  entitled  to  recover  the  value 
of  the  ship,  and,  as  special  damage,  a  sum  equal  to  the  amount 
she  earned  upon   the  voyage   to  England.     The  correspondence 
between  the  plaintiffs  and  Russell  clearly  shows  the  advances  made 
by  the  former,  and  from  time  to  time  obtained  by  the  latter,  were 
made  and  obtained  upon  the  faith  of  the  latter's  transferring  to  the 
former  all  his  interest  in  the  Lavinia,  then  in  course  of  construc- 
tion :  and  the  deed  of  the  20th  of  June,  1848,  by  which  she  was 
assigned  to  the  plaintiffs  as  a  security  for  those  advances,  assigned 
to  them,  not  merely  the  ship  to  the  extent  to  which  she  was  then 
already  built,  but  also  the  materials  which  Russell  had  provided  for 
her  completion ;  and  Russell  by  that  deed  covenanted  to  cause  the 
ship  to  be  registered  for  and  in  the  name  of  the  plaintiffs.     Inde- 
pendently, therefore,  of  all  question  as  to  the  Ship  Registry  Acts, 
the  property  in  the  vessel  was  completely  vested  in  the  plaintiffs  by 
that  deed  and  the  subsequent  registration  in  their  names.     The 
defendants,  knowing  all  this,    procured   a    second  certificate  of 
registry,  and  an  assignment  of  the  ship  to  themselves.    For  this 
conversion  they  are  liable  in  trover.    The  plaintiffs  do  not  need  the 
aid  of  the  Ship  Registry  Acts  to  support  their  title.    And,  on  the 
other  hand,  everything  was  done  under  those  Acts  which  the  law 
requires,  to  vest  the  property  in  the  ship  in  them.     The  object 
[  ♦Tis  ]       of  *tlie  Ship  Registry  Acts  was,  to  confer  certain  privileges  upon 
British  ships ;  there  is  nothing  in  them  to  prevent  the  building  and 
sale  of  ships  without  registry.     The  2nd  section  of  the  8  «fe  9  Vict, 
c.  89,  merely  enacts  *'  that  no  ship  or  vessel  shall  be  entitled  to  any 
of  the  privileges  or  advantages  of  a  British  registered  ship,  unless 
the  person  or  persons  claiming  property  therein  shall  have  caused 
the  same  to  have  been  registered  in  virtue  of  the  3  &  4  Will.  IV.  c.  55, 
or  of  the  6  Geo.  IV.  c.  110,  or  of  the  4  Geo.  IV.  c.  41,  or  until  such  per- 
son or  persons  shall  have  caused  the  same  to  be  registered  in  manner 
thereinafter  mentioned,  and  shall  have  obtained  a  certificate  of  such 
registry  from  the  person  or  persons  authorised  to  make  such  registry 

(1)  The  CoUHT  decfined  to  hear  the  were  to  be  aaseased,  in  liie  event  of 

argument  until  the  partiee  had  agreed  their  being  of  opinion  that  the  plain- 

to  abide  by  their  detei-mination  as  to  tiffs  were  entitled  to  a  verdict 
the  pi'inciple  upon  which  the  damages 
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and  grant  such  certificate  as  thereinafter  mentioned  :  '*  and  then  it        Rbid 
prescribes  the  form  of  the  certificate.    All  that  took  place  at  Piotou,    Fairbanks. 
60  far  as  concerned  the  plaintiffs,  was  in  strict  conformity  with  the 
11th  section  (l). 

(  Jbbvis,  Ch.  J. :   If  the  comptroller's  *certificate  of  the  30th      [  ^719  ] 
of  January,  1849,  had  been   acted  upon    by  the  Custom-house 
authorities  at  Liverpool,  all  would  have  been  right.) 

It  would.  The  comptroller  at  Pictou  was  guilty  of  a  breach  of 
his  duty,  in  cancelling  that  certificate,  and  granting  another  to  the 
defendants.     The  case  of  Woods  v.  Russell  (2)  has  an  important 


(1)  Which  enacts  **  that  every  ship 
or  vessel  shall  be  deemed  to  belong  to 
some  port  at  or  near  to  which  some  or 
one  of  the  owners,  who  shall  make 
and  suhscribe  the  declaration  required 
by  this  Act  before  registry  be  made, 
shall  reside;  and,  whenever  such 
owner  or  owners  shall  have  transferred 
all  his  or  their  share  or  shares  in  such 
ship  or  vessel,  the  same  shall  be  regis- 
tered de  novo  before  such  ship  or  vessel 
shall  sail  or  depart  from  the  port  to 
which  she  shall  then  belong,  or  from 
any  other  port  which  shall  be  in  the 
same  part  of  the  United  Kingdom,  or 
the  same  colony,  plantation,  island,  or 
territory  as  the  said  port  shall  be  in : 
Provided  always,  that,  if  the  owner  or 
owners  of  such  ship  or  vessel  cannot 
in  sufficient  time  comply  with  the 
requisites  of  this  Act,  so  that  registry 
may  be  made  before  it  shall  be  neces- 
sary for  such  ship  or  vessel  to  sail  or 
depart  upon  another  voyage,  it  shall 
be  lawful  for  the  collector  and  comp- 
troller of  the  port  where  any  ship  or 
vessel  may  then  be,  to  certify  upon 
the  back  of  the  existing  certificate  of 
registry  of  such  ship  or  vessel  that  the 
same  is  to  remain  in  force  for  the 
voyage  upon  which  the  said  ship  or 
vessel  is  then  about  to  sail  or  depart : 
Provided  also,  that,  if  any  ship  or 
vessel  shall  be  built  in  any  of  the 
colonies,  plantations,  islands,  or  terri- 
tories in  Asia,  Africa,  or  America,  to 
her  Majesty  belonging,  for  owners 
residing  in  the  United  Kingdom,  and 
the  master  of  such  ship  or  vessel,  or 
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the  agent  for  the  owner  or  owners 
thereof,  shall  have  produced  to  the 
collector  and  comptroller  of  the  port 
at  or  near  to  which  such  ship  or  vessel 
was  built,  the  certificate  of  the  builder 
required  by  this  Act,  and  shall  have 
made  and  subscribed  a  declaration 
before  such  collector  and  comptroller, 
of  the  names  and  descriptions  of  the 
prinfdpal  owners  of  such  ship  or  vessel, 
and  that  she  is  the  identical  ship  or 
vessel  mentioned  in  such  certificate  of 
the  builder,  and  that  no  foreigner,  to 
the  best  of  his  knowledge  and  belief, 
has  any  interest  therein,  the  collector 
and  comptroller  of  such  port  shall 
cause  such  ship  or  vessel  to  be  sur- 
veyed and  measured  in  like  manner 
as  is  directed  for  the  purpose  of  regis- 
tering any  ship  or  vessel,  and  shall 
give  the  master  of  such  ship  or  vessel 
a  certificate  under  their  hands  and 
seals,  purporting  to  be  under  the 
authority  of  this  Act,  and  stating 
when  and  where  and  by  whom  such 
ship  or  vessel  was  built,  the  descrip- 
tion, tonnage,  and  other  particulars 
required  on  registry  of  any  ship  or 
vessel ;  and  such  certificate  shall  have 
all  the  force  and  virtue  of  a  certificate 
of  registry  under  this  Act,  during  the 
term  of  two  years,  unless  such  ship 
shall  sooner  arrive  at  some  place  in 
the  United  Kingdom;  and  such  col- 
lector and  comptroller  shall  transmit 
a  copy  of  such  certificate  to  the  Com- 
missioners of  her  Majesty^s  Customs." 
(2)  24  E.  R  621  (5  B.  &  Aid.  942). 
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Rbid        bearing  upon  this  case.     *     *     The  plaintiffs,  it  is   submitted, 
FAIKBANK8.    ftcquired  the  property  in  the  ship  by  the  earliest  of  these  instru- 
[  721  ]       ments ;  and  their  right,  if  it  were  necessary,  was  confirmed  by  what 
was  done  under  the  Ship  Registry  Acts, 

With  respect  to  the  damages,  the  plaintiffs  claim  to  be  entitled 
to  the  full  value  of  the  ship ;  and,  further,  they  claim  to  be  entitled 
to  the  full  amount  of  freight  earned  on  the  voyage  from  Nova 
Scotia  to  Liverpool. 

(Jervis,  Ch.  J. :  Can  you  recover  the  value  of  the  freight  in  this 
action  ?) 

It  is  laid  as  special  damage. 

(Maule,  J. :  The  damages  in  trover  are  the  value  of  the  thing 
converted.  The  fact  of  the  defendants'  having  used  it  profitably 
after  the  conversion,  gives  the  plaintiff,  I  apprehend,  no  title  to  the 
profits.) 

If  the  defendants  had  not  been  guilty  of  the  conversion,  the  plain- 
tiffs would  have  made  profit  by  the  use  of  the  ship ;  therefore,  the 
proper  measure  of  damages,  is,  besides  the  value  of  the  ship  at  the 
time  of  the  conversion,  the  freight  she  would,  but  for  the  defendants' 
wrongful  act,  have  earned  for  the  plaintiffs. 

(Jervis,  Ch.  J,,  referred  to  Mercer  v.  Jones  (l),  where  Lord 
Ellbnborough  ruled,  that,  in  trover  for  a  bill  of  exchange,  the 
damages  were  to  be  calculated  according  to  the  amount  of  the  prin- 
cipal and  interest  due  upon  the  bill  at  the  time  of  the  conversion ; 
and  to  Davis  v.  Oswell{^)^  where,  in  trover  for  a  horse,  with 
an  averment  of  special  damage,  that  the  plaintiff  was  pot  to 
expense  in  hiring  other  horses,  Parke,  B.,  intimated  an  opinion 
that  the  plaintiff  was  entitled  to  recover  the  value  of  the  horse  at 
the  time  of  the  conversion,  and  the  expense  he  had  been  put  to  for 
hire  of  other  horses,  deducting  from  that  amount  the  sum  he  would 
i  *722  ]      have  paid  for  the  keep  of  his  own  horse  *during  the  time. 

Maule,  J.  :  What  the  plaintiffs  claim  here  is  something 
beyond  that.) 

This  is  an  action  on  the  case  for  a  wrong  done.     On  what  principle 

can  the  Court  hold  that  all  the  damages  sustained  by  the  plaintiffs 

(1)  3  Camp.  477.  (2)  48  B.  R  850  (7  Car.  &  P,  »04). 
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are  not  recoverable?    The  plaintiffs  have  lost  the  use  of  their  ship        Rbid 
on  the  voyage  home.  Faibbanks  • 

(Maulb,  J. :  Suppose  the  action  had  been  brought  immediately 
upon  the  conversion  of  the  ship,  the  damages,  you  must  concede, 
would  merely  have  been  the  value  of  the  ship  at  that  time.  Can 
you  contend  that  the  damages  increase  after  the  accrual  of  the 
cause  of  action  ?) 

There  can  be  no  valid  reason  why  they  should  not :  the  whole  cause 
of  action  is  not  the  conversion ;  but  the  conversion  plus  the  special 
damage. 

(Jbbvis,  Gh.  J. :  If  the  conversion  had  taken  place  at  Liverpool, 
the  point  would  have  been  presented  more  favourably  for  the 
plaintiffs.  The  demand  and  refusal,  however,  are  only  evidence  of 
a  conversion ;  and  here  there  was  proof  of  an  actual  conversion  by 
the  alteration  of  the  registry  at  Nova  Scotia. 

Maulb,  J. :  The  value  of  the  ship  is  8,000Z.,  because  she  is 
capable  of  earning  money  by  carrying  goods  or  freight.  When  you 
pay  a  man  for  his  ship,  you  pay  him  for  what  it  can  or  may  or 
shall  do  to  produce  profit.) 

Bramwell  (with  whom  was  Montagu  Smith)  ^  for  the  defendants : 

The  plaintiffs  had  no  property  in  the  *Lmnnia  at  the  time  of  her  [  ♦723  ] 
alleged  conversion  by  the  defendants.  It  may  be  conceded,  on  the 
one  hand,  that  there  may  be  a  contract  for  a  chattel  to  be  made, 
vesting  the  chattel  in  the  vendee  before  its  actual  completion.  But 
it  cannot  be  denied,  on  the  other,  that  something  more  than  mere 
words  of  present  sale  are  required  so  to  vest  it ;  the  Court  must 
look  at  all  the  circumstances,  in  order  to  ascertain  the  intention  of 
the  parties.  [They  cited  Laidler  v.  Burlinson  (l).]  That  case  is  very  [  724  ] 
similar  in  some  of  its  circumstances  to  the  present. 

(Maulb,  J.:  The  reasons  there  given  seem  conclusive  to  show 
that  the  parties  *meant  the  ship  when  built  to  be  transferred.)  [  *726  ] 

8o,  here,  the  hahendum  in  the  assignment  of  the  20th  of  June, 
1848,  shows  that  the  ship  was  to  become  the  property  of  the  plain- 
tiffs only  ''  when  the  said  ship  or  vessel  should  be  complete  and 

(1)  46  B.  R  717  (2  M.  &  W.  602). 
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Hwo  finished."  In  Mucklow  v.  Mangles  (i),  it  was  expressly  held,  that,  if 
Faikbankb.  a  person  contracts  with  another  for  a  chattel  which  is  not  in  exist- 
ence at  the  time  of  the  contract,  though  he  pays  him  the  whole 
value  in  advance,  and  the  other  proceeds  to  execute  the  order,  the 
buyer  acquires  no  property  in  the  chattel  till  it  is  finished  and 
delivered  to  him.  There,  everything  necessary  to  vest  the  property 
in  the  purchaser  concurred,  except  the  completion  of  the  chattel. 

(Maulb,  J. :  The  purchaser's  assent  was  wanting.) 

[They  cited  Acraman  v.  Mortice  (2).] 

I  ^26  ]  (Maule,  J. :  The  ground  of  the  decision  there,  was,  that  it  was 

impossible  that  the  parties  could  have  contemplated  that  a  certain 
unascertained  portion  of  the  tree  should  belong  to  one  party,  and 
the  rest  to  the  other.) 

Woods  V.  Russell  was  cited  in  Clarke  v.  Spence  (3),  but  assented  to 
only  with  considerable  hesitation.  Suppose  this  ship  had  been 
burnt  before  her  completion,  who  would  have  borne  the  loss  ? 

(Maulb,  J. :  The  plaintiffs,  if  she  was  their  property.) 

The  office  of  the  habendum  is,  to  limit  the  generality  of  the  grant : 
Com.  Dig.  Fait  (E.  9).  "  The  office  of  the  habendum  is,  to  name 
the  grantee,  and  limit  the  certainty  of  the  estate.  As,  if  a  man 
grants  land  to  A.,  habendum  eidem  A.  et  haredilms  suis^  or  h^eredibns  de 
corpore  suo,  or  pto  termino  vita,  vel  annorum.  And,  if  a  limitation 
be  to  A.,  habendum  to  the  use  of  him  and  the  heirs  of  his  body,  it 
will  be  a  good  estate-tail ;  for,  it  does  not  operate  by  way  of  use, 
but  as  a  limitation  at  common-law.  So,  the  habendum  may  abridge 
or  alter  the  generality  of  the  premises  " :  Hob.  171. 

(Maule,  J. :  The  object  placed  in  the  very  front  of  the  transaction, 
is,  to  give  the  plaintiffs  a  security  for  their  advances.  How  does  it 
accomplish  that,  if  it  gives  them,  as  you  contend,  only  a  right  of 
action  for  a  breach  of  contract?) 

It  must  be  remembered  that  the  Court  is  dealing  with  the  lanuage 
of  unlearned  persons. 

(Maule,  J. :  I  think  so,  too,  to  the  extent  of  not  holding  them 

(1)  9  B.  B.  784  (1  Taunt.  318).  (3)  43  B.  B.  395  (4  Ad.  &  EL  4-18). 

(2)  8  C.  B.  449. 
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bound  by  the  words  **  to  have  and  to  hold/'  in  the  technical  sense        Rbid 
given  to  them  in  Comyns's  Digest.)  FaibbInks, 

Russell's  merely  saying  that  the  ship  was  the  plaintiffs'  property, 

will  not  *without  more  make  it  theirs.  t  •727  ] 

(Maule,  J. :  There  is  the  additional  fact  of  his  causing  the  ship 
to  be  registered  in  the  plaintiffs'  names.) 

That  occurred  at  a  time  when  the  vessel  was  not  in  a  fit  state  for 
registry  under  the  statutes. 

(Maulb,  J. :  The  certificate  which  Russell  procured  on  the  80th 
of  January,  1849,  though  it  may  not  have  been  a  perfect  registry 
of  the  ship,  still  enured  as  a  sort  of  delivery.) 

Although  Russell  did  all  these  things,  the  certificate  of  registry  was 
never  sent  to  the  plaintiffs.  All  that  was  communicated  to  them, 
was,  the  information  contained  in  the  letter  of  the  26th  of  June,  1848, 
inclosing  the  bill  of  sale  to  the  plaintiffs.  All  that  the  statements 
in  the  case  and  the  correspondence  amounts  to,  is,  that  the  parties 
had  entered  into  a  contract  for  the  building  and  sale  of  the  ship  in 
question  when  it  should  be  completely  built  and  equipped. 

Then,  what  is  the  damage  the  plaintiffs  have  sustained  by  the 
conversion  complained  of  ?  The  proper  measure  of  damages,  it  is 
submitted,  will  be,  the  value  of  the  ship  at  the  time  of  the  conver- 
sion ;  not  her  value  when  finished  at  the  defendants'  expense ;  still 
less,  the  profit  that  was  or  might  have  been  earned  on  her  voyage  to 
Liverpool. 

(Jebvis,  Ch.  J. :  That  is  the  view  we  all  take.  The  defendants  do 
not,  by  converting  the  ship,  take  upon  themselves  a  liability  to 
complete  her. 

Cbesswell,  J. :  The  case  shows  that  a  number  of  stores,  cables, 
and  anchors,  were  sent  out  by  the  plaintiffs  :  if  these  were  appro- 
priated by  the  defendants  after  the  conversion  of  the  ship,  of  course 
the  plaintiffs  would  be  entitled  to  their  value. 

Maulb,  J. :  The  plaintiffs  ought  to  get  the  value  of  all  that  the 
defendants  took  at  the  various  dates  of  the  conversions.) 

Sir  F.  Kelly,  in  reply  : 
The  amount  of  damages  depends  upon  the  state  of  the  ship  at 
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RxiD        the  time  of  conversion.      The  plaintiffs  are  not  bound  to  adopt 

FAIRBA1IK8.    tJi©  earliest  ^conversion.     The  defendants  were  guilty  of  a  oonver- 

[  ♦728  ]       sion  when  they  took  the  vessel  and  put  the  stores  on  board.     II  the 

defendants  laid  out  money  upon  the  plaintiffs'  ship,  they  did  so  of 

their  own  wrong. 

(Jervis,  Ch.  J. :  In  Martin  v.  Porter  {}),  where  the  defendant,  in 
working  his  coal-mine,  broke  through  the  barrier,  and  worked  the 
coal  under  the  land  adjoining,  belonging  to  the  plaintiff,  and  raised 
it  for  the  purpose  of  sale, — it  was  held,  in  trespass  for  such  working, 
that  the  proper  estimate  of  damages,  was,  the  value  of  the  coal 
when  gotten,  without  deducting  the  expense  of  getting  it:  and 
Lord  Abinoer  said :  ''  If  the  plaintiff  had  demanded  the  coals  from 
the  defendant,  no  lien  could  have  been  set  up  in  respect  of  the 
expense  of  getting  them.  How,  then,  can  he  claim  to  deduct  it? 
He  cannot  set  up  his  own  wrong.'*) 

That  is  a  distinct  authority.  So,  in  Greening  v.  Wilkinson  (2)  it 
was  held,  that,  in  trover,  the  jury  are  not  limited  to  find  as  damages 
the  mere  value  of  the  property  at  the  time  of  the  conversion, 
but  they  may  find  as  damages  the  value  at  a  subsequent  time, 
in  their  discretion :  and  Abbott,  Ch.  J.,  said :  "  The  plaintiff 
might  have  had  a  good  opportunity  of  selling  the  goods,  if  they 
had  not  been  detained." 

(Mauls,  J. :  That  is  hardly  consistent  with  the  modern 
doctrine  (8).) 

If  a  man  takes  my  ship  in  an  unfinished  state,  and,  without  my 
knowledge,  lays  out  money  upon  her,  may  I  not  demand  my  ship 
with  all  its  improvements  ? 

(Cresswbll,  J. :  "  "Without  your  knowledge !  "  Here,  the  money 
was  not  expended  upon  the  ship  until  after  the  plaintiffs  had 
notice  that  the  defendants  asserted  a  claim  to  her.  This  appears 
from  the  defendants'  letter  to  the  plaintiffs  of   the  Ist  of  June, 

1849.) 

It  is  immaterial  whether  the  money  is  expended  by  the  wrong-doer 
[  '729  J       with  or  without  the  knowledge  of  the  true  *owner  of  the  property. 

( 1 )  52  K.  11.  745  (o  M.  &  W.  351).  (3)   Vide  PeUrson  v.  Ayrt^  uttU,  p.  573 

(2)  ::8  1{.  E.  790  (1  Car.  &  P.  G25).         (13  G.  B.  353). 
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(Maulb,  J. :  It  may  be  that  the  wrong-doer,  who  acquires  uo  Rbid 
property  in  the  thing  he  converts,  acquires  no  lien  for  what  he  jr aibbankb, 
expends  upon  it;  and  the  owner  may  bring  detinue  or  trover.  But 
it  does  not  follow,  that,  if  the  owner  brings  trover,  he  is  to  recover 
the  full  value  of  the  thing  in  its  improved  state.  The  proper 
measure  of  damages,  as  it  seems  to  me,  is,  the  amount  of  the 
pecuniary  loss  the  plaintiffs  have  sustained  by  the  conversion  of 
their  ship. 

Jbrvis,  Ch.  J. :  That  is,  what  she  was  really  worth  when  the 
defendants  converted  her  :  the  plaintiffs  have  lost  the  value  of  the 
vessel  before  the  defendants  began  to  lay  out  money  upon  her.) 

It  would  be  competent  to  a  jury  to  give  the  value  at  the  one  time 
or  the  other. 

(Maulb,  J. :  It  never  could  have  been  intended  here  that  Mr. 
Richards  should  have  power  to  exercise  that  sort  of  discretion  which 
Lord  Tbntbrdbn,  in  Oreening  v.  Wilkinsoti,  speaks  of  being 
exercised  by  the  jury.) 

There  is  no  warrant  for  saying  that  the  plaintiffs'  right  is  limited 
to  the  value  of  the  ship  only  after  deducting  what  the  defendants 
have  wrongfully  laid  out  in  completing  her. 

(Jebvis,  Gh.  J. :  In  strictness  that  may  be  so :  but  no  jury  would 
give  such  damages :  they  would  always  give  what  they  conceived 
the  plaintiff  justly  entitled  to.) 

But  for  the  defendants'  wrongful  act,  Bussell  would  have  completed 
the  vessel,  and  the  plaintiffs  would  have  earned  freight. 

Jbbvis,  Ch.  J. : 

We  all  think  that  the  proper  principle  on  which  to  estimate  the 
damages  in  this  case,  will  be,  the  value  of  the  ship,  and  all  her 
stores,  &c.,  on  the  29th  of  March,  1849,  the  time  when  Eussell 
ceased  to  work  upon  her  on  the  plaintiffs*  account,  and  when  the 
defendants  took  possession  of  her  ;  and  that,  as  a  mode  of  ascer- 
taining such  value,  the  arbitrator  should  consider  what  would  have 
been  the  value  of  the  ship  at  Pictou,  if  *she  had  been  completed  [  ♦730  ] 
by  Bussell  according  to  his  contract  with  the  plaintiffs,  and  deduct 
therefrom  the  money  that  would  necessarily  have  been  laid  out  by 
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Hkid        Eussell  after  the  a9th  of  March,  1849,  in  order  to  complete  her 
FAiBBAKUk   according  to  the  contract. 

This  mode  of  computing  the  damages  having  been  assented  to 
by  the  counsel  on  both  sides,  the  Court  proceeded  to  pronounce 
judgment. 

Jbbvis,  Ch.  J. : 

The  parties  having  agreed  as  to  the  principle  upon  which  the 
amount  of  damages  should  be  ascertained  by  the  referee,  one 
question  only  remains  to  be  determined  by  us,  viz.  whether,  upon 
the  facts  disclosed  in  the  special  case,  the  plaintiffs  are  entitled  to 
recover  at  all.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
recover.  The  question  turns  entirely  upon  the  effect  of  the  bill  of 
sale  of  the  20th  of  June,  1848 :  and,  no  doubt,  as  Mr.  Bramwell 
says,  it  resolves  itself  into  a  question  of  the  construction  of  the 
contract.  There  are,  unquestionably,  cases  where  a  contract  such 
as  this  would  vest  the  property  at  once  in  the  purchaser :  and,  on 
the  other  hand,  it  is  equally  clear  that  there  may  be  cases  where 
the  contract  would  take  effect  as  a  transfer  of  the  property  only 
when  the  chattel  is  completed.  It  seems  to  me  that  this  contract 
falls  within  the  former  description.  Although  there  are,  in  the 
deed  of  the  20th  of  June,  1848,  the  words  of  qualification  relied 
upon  by  the  defendants,  "  To  have  and  to  hold  the  said  ship  or 
vessel,  with  the  appurtenances,  together  with  the  said  boats.  See, 
to  the  said  James  Beid  and  James  Stewart,  their  executors,  Jbc.,  to 
their  absolute  use  and  benefit  and  behoof  for  ever,  when  the  said 
ship  or  vessel  shall  be  complete  and  finished,  in  as  full,  ample,  and 
perfect  a  manner  as  if  the  said  ship  or  vessel  were  ready  for  sea, 
[  *73i  ]  and  ready  to  be  delivered  to  *the  said  James  Beid  and  Jam^ 
Stewart  at  the  time  of  executing  these  presents,*'  yet,  when  one 
reads  the  whole  of  the  instrument,  it  is  plain  that  it  was  not 
intended  so  to  limit  it.  The  object  was,  to  give  the  plaintifiis  a 
security  for  advances  already  made  and  to  be  made.  What  security 
would  they  get  by  having  Bussell's  contract  only  ?  The  deed  begins 
by  professing  to  be  a  security :  and  the  plaintifiis  continue  to  act 
upon  the  faith  of  it.  Bussell,  having  once  parted  with  his  property 
in  the  ship,  could  not  make  a  legal  contract  of  sale  with  the  defen- 
dants. It  is  possible,  that,  if  there  had  been  no  bill  of  sale,  but 
nothing  more  than  advances  made  by  the  plaintiffs  upon  the  faith 
of  the  contract  appearing  upon  the  correspondence,  the  act  of 
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Kassell  in  procuring  the  ship  to  be  registered  in  the  plaintiffs  Reid 
names,  would  have  been  sufficient  to  bind  the  property  in  her.  But  Fairbanks. 
it  is  unnecessary  to  consider  that,  there  being  an  absolute  sale  on 
the  20th  of  June,  1848,  which  clearly  vested  the  property  in  the 
plaintiffs.  That  being  so,  it  is  conceded  that  there  was  a  conversion 
by  the  defendants  on  the  29th  of  March,  1849 :  and  therefore  it 
follows  that  the  plaintiffs  are  entitled  to  recover  the  value  of  the 
ship,  to  be  ascertained  according  to  the  principle  agreed  upon. 
My  brother  Grbsswell,  who  has  been  obliged  to  go,  desired  me  to 
say  that  he  entirely  concurred  in  this  judgment. 

Maulb,  J. : 

I  am  of  the  same  opinion.  Construing  this  contract  according 
to  the  plain  and  obvious  intention  of  the  parties,  as  we  are  bound 
to  do,  I  entirely  agree  with  the  view  which  the  Lord  Chief  Justice 
has  presented.  The  object  of  the  bill  of  sale  was,  to  give  the  plain- 
tiffs a  security  for  the  advances  already  made,  and  for  the  advances 
agreed  to  be  made,  for  the  purpose  of  building  the  ship.  Unless 
the  property  in  the  ship  passed  at  that  time,  there  would  be  no 
security  at  all.  *It  must,  therefore,  have  been  intended  that  the  [  '732  ] 
property  should  pass.  So  far,  indeed,  from  the  deed  evidencing  an 
intention  not  presently  to  pass  the  property,  it  shows  that  they 
meant  not  only  to  pass  all  that  was  capable  of  passing,  but  they 
also  sought  to  pass  something  which  clearly  could  not  pass.  When 
you  see  parties  struggling  to  pass  that  which  by  law  cannot  pass  by 
the  instrument,  it  would  be  rather  a  strained  construction  to  hold 
that  it  did  not  pass  what  they  can  pass,  and  what  they  evidently 
intended  should  pass.  The  ship  on  the  stocks  is  described  as  the 
principal  thing  intended  to  pass.  It  was  capable  of  passing,  and 
the  words  of  the  instrument  are  sufficient  to  pass  it.  The  haben- 
dum has  relation  properly  to  the  ship  to  be  completed :  but  it  is 
by  no  means  inconsistent  with  the  passing  of  that  which  was  at 
that  time  in  existence  and  completed,  that  the  whole  when  com- 
pleted and  finished  should  be  held  by  the  plaintiffs  as  their  ship. 
There  is  nothing,  in  my  opinion,  to  defeat  the  manifest  intention 
of  the  parties,  to  be  gathered  from  the  earlier  part  of  the 
instrument. 

Talfoubd,  J.,  concurred. 

Judgment  for  the  plaintiff's. 
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!««■  UDNEY  V.  Thb  east  INDIA  COMPANY. 

Jume  €• 
(13  C.  B.  733—744;  S.  C.  22  L.  J.  C.  P.  260;  17  Jur.  107.) 

r  733  1 

^         ^  The  Bengal  Civil  Service  Annuity  Fund  is  a  fund  formed  in  India,  under 

the  sanction  of  the  East  India  Company,  by  the  subscriptions  of  their  civil 

servants  upon  the  Bengal  establishment,  augmented  by  contributions  from 

the  Company;  and  a  dvil  servant  who  has  regularly  subscribed  to  the 

fund,  and  retires  after  the  regular  period  of  service,  becomee  entitled  to 

receive  thereout  an  annuity  of  10,000  rupees.    The  fund  is  invested  in 

India,  and  managed  there  by  a  committee  of  nine,  four  of  whom  are 

oflBcially  connected  with  the  Gk>vemment. 

By  an  arrangement  with  the  Company,  the  annuitants  have  the  option  of 
receiving  their  annuity  in  India,  from  the  managers  of  the  fund,  or  of  being 
paid  at  the  East  India  House  in  London,  at  the  rate  of  2«.  per  sicca  rupee, 

-the  Company  being  in  that  case  provided  out  of  the  fund  with  moneys  for 
the  purpose  of  making  the  payments. 

The  plaintiff,  a  retired  civil  servant,  entitled  to  a  pension  of  1 ,000/.  a  year, 
whose  permanent  residence  was  in  France,  elected  to  receive  his  annuity 
in  London : 

Held,  that  the  annuity  was  not  subject  to  income-tax,  under  the  Income 
Tax  Act,  1842  (5  &  6  Vict  c.  35),  not  being  payable  out  of  any  fund  in 
England ;  and  that  he  might  maintain  an  action  for  money  had  and  received 
against  the  Company,  to  recover  sums  deducted  and  retained  by  them  in 
respect  of  income  tax,  and  paid  over  to  the  CommiasionerB. 

The  following  case  was,  by  consent^  under  a  Judge's  order,  stated 
for  the  opinion  of  the  Court : 

The  action,  which  was  for  money  had  and  received  and  upon  an 
account  stated,  with  pleas  of  Never  indebted,  and  payment,  was 
brought  to  recover  26Z.  9«.  3<2.,  being  an  amount  deducted  for 
income-tax  alleged  by  the  defendants  to  be  payable  by  the  plaintifiF 
in  respect  of  an  annuity  to  which  he  was  entitled  out  of  the  Bengal 
Civil  Service  Annuity  Fimd,  which  sum  the  defendants  had  since 
paid  over  to  Government,  and  in  respect  of  which  the  plaintiff, 
under  the  circumstances  hereinafter  set  forth,  contended  that  such 
income-tax  was  not  chargeable. 

The  Bengal  Civil  Service  Annuity  Fimd  is  a  fund  formed  in 
India,  under  the  sanction  of  the  East  India  Company,  by  subscrip- 
tions of  such  of  their  civil  servants  upon  the  Bengal  establishment 
in  India,  including  such  as  may  be  in  England,  as  are  desirous  of 
partaking  of  the  benefits ;  and  a  civil  servant  who  has  r^[ularly 
subscribed  to  the  fund,  and  retires  after  having  gone  through  the 
regular  period  of  service,  becomes  entitled,  by  the  rules  of  the  fund, 
to  receive  thereout  the  yearly  sum  of  10,000  rupees,  or  1,000/., 
payable  quarterly. 
L  T3i  J  The  fund  is  composed  of  the  moneys  subscribed  by  the  civil 

servants  as  aforesaid,  and  of  moneys  contributed  thereto  by  the 
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East  India  Company,  and  is  invested  in  India,  and  managed  there 
by  a  committee  of  nine,  of  whom  four  are,  ex  officio,  the  Chief 
Secretary  to  Government,  the  accountant-general,  the  sub-treasurer, 
and  the  chief  auditor :  the  other  five  are  subscribers,  and  elected  at 
a  general  meeting.  The  members  of  the  committee  are  also 
trustees  for  the  funds  of  the  institution. 

By  an  arrangement  with  the  East  India  Company,  the  annuitants 
have  the  option  either  of  receiving  their  annuity  in  India  from  the 
managers  of  the  fund,  or  of  being  paid  at  the  East  India  House  in 
London,  the  Company  being  in  that  case  provided  out  of  the  fund 
with  moneys  for  the  purpose  of  making  the  payments. 

The  rules  of  the  fund  were  to  be  referred  to  by  either  party,  and 
were  to  be  taken  as  forming  part  of  the  case. 

The  plaintiff  became  a  subscriber  to  the  fund  in  the  year  1826  ; 
and,  having  gone  through  the  regular  course  to  entitle  himself  to 
become  an  annuitant,  he,  on  the  6th  of  March,  1851,  retired  from 
the  service,  and  haviug  elected  to  receive  payment  at  the  East 
India  House  in  London,  applied  to  the  managers  of  the  fund  for, 
and  obtained,  a  certificate,  the  contents  of  which  were  true,  and 
were  as  follows : 

"  No.  6  of  1848—9. 

"We,  the  undersigned  managers  of  the  Bengal  Civil  Service 
Annuity  Fund,  do  hereby  certify  that  George  Udney,  Esq.,  lately  a 
civil  servant  in  the  Honourable  East  India  Company's  Bengal 
establishment,  subscribing  to  the  said  fund,  and  qualified  by  service 
and  residence  in  India  to  retire  on  an  annuity,  having  received 
credit  in  account  with  the  said  annuity  fund  for  the  full  sum 
required  under  the  rules  of  the  said  fund,  to  entitle  him  to  an 
annuity  continued  to  the  date  of  his  decease,  "^at  the  rate  of  1,0002. 
sterling  a  year,  commencing  from  the  6th  day  of  March,  1851,  and 
ending  with  the  day  on  which  he  may  die,  payable  quarterly,  the 
said  George  Udney,  Esq.,  is  accordingly  entitled  to  demand  and  to 
receive  from  the  Honourable  the  Court  of  Directors  of  the  East 
Lidia  Company  in  London,  the  sum  of  157Z.  6«.  Id.  on  the  1st  day 
of  May,  1851,  and  a  sum  of  250Z.  on  the  1st  day  of  every  succeeding 
August,  November,  February,  and  May,  during  the  continuance  of 
his  natural  lite :  And  we  do  hereby  further  certify,  that,  on  the 
death  of  the  said  George  Udney,  Esq.,  his  executors,  administrators, 
or  assigns,  are  entitled  to  demand  and  to  receive  from  the  aforesaid 
Honourable  Court  in  London,  on  the  day  whereon  the  next  pay- 
ment of  a  part  of  this  annuity  would  have  become  due  if  the  said 
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George  Udney  had  been  alive  on  that  day,  whatever  portion  of 
this  annuity  may  have  accrued  to  the  said  George  Udney,  Esq.,  on 
the  day  of  his  death,  and  may  not  have  been  ah-eady  paid. 

"  (Signed  by  eight  of  the  managers.) 
"Calcutta,  6th  March,  1851." 

After  a  service  of  twenty-three  years  in  India,  the  plaintiff  came 
to  England  on  the  21st  of  April,  1851,  and,  after  a  temporary  stay 
for  the  purpose  of  settling  his  affairs,  he,  on  the  20th  of  Jane,  in 
the  same  year,  went  with  his  family  to  Boulogne,  in  France,  where 
he  fixed  his  permanent  residence,  and  has  ever  since  resided. 

Before  leaving  England,  the  plaintiff,  by  power  of  attorney, 
authorised  Messrs.  Willis,  Fercival  &  Co.,  bankers  in  Lombard 
Street,  jointly  and  severally  to  receive  the  amount  of  his  annuity, 
and  it  has  ever  since  been  paid  to  them,  with  the  deductions 
hereinafter  mentioned. 

The  course  of  receiving  payment,  was,  that  the  plaintiff's  bankers 
filed  at  the  East  India  House,  in  London,  the  before-mentioned 
certificate  of  the  managers  of  the  fund,  and,  upon  delivering  in  a 
certificate  that  the  ^annuitant  was  alive,  received  a  cheque  for  each 
instalment  of  the  annuity  (commonly  called  a  warrant),  signed  by 
three  of  the  directors  of  the  East  India  Company,  and  addressed  to 
the  cashiers  of  the  Bank  of  England.  The  case  then  set  out  the 
warrants,  the  form  of  which  was  as  follows : 

"East  Inbu  Compakt. 
"  No.  38.    To  the  cashiers  of  the  Bank  of  England. 
"  You  may  pay  to  Mr.  George  Udney,  late  of  the  Bengal  Civil 
Service  establishment,    or    bearer.    Two    hundred  and    forty-two 
pounds,  ten  shillings,  and  twopence,  annuity  for  the  quarter  ending 
81st  July,  1851. 

£250    0    0 
"Income-tax    ...    7    5  10—242  14    2 
Stamp    .    .  4    0 


'  Payable  Ist  August,  1851. 


£242  10    2 


"  By  order  of  the  Finance  and  Home  Committee, 

"  (Signed  by  three  directors)." 

The  following  correspondence   has    taken    place    between    the 
plaintiff  and  the  defendants : 
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"Boulogne,  27  November,  1851. 

"  To  the  Secretary  to  the  Hon.  Court  of  Directors  of  the  East 
India  Company. 

"  Sib,— The  Bengal  Civil  Service  Annuity  Fund  pay  into  the 
treasury  of  the  East  India  Company  in  Calcutta,  certain  rupees  on 
my  account,  on  the  Ist  May,  1st  August,  1st  November,  and  1st  Feb- 
ruary in  each  year,  on  an  understanding  with  the  East  India  Com- 
pany  that  they  give  me  in  London  the  equivalent  of  the  said  rupees, 
at  an  exchange  of  28.  the  sicca  rupee.  The  East  India  Company, 
on  the  faith  that  the  said  rupees  are  paid  to  them  by  the  fund  in 
Calcutta  on  my  account,  on  the  dates  mentioned,  profess  to  give  me 
in  London,  on  those  dates,  the  equivalents  accordingly,  that  is  to 
say,  at  the  exchange  of  2«.  the  sicca  rupee.  The  transaction  *is  in 
fact  an  exchange  operation  between  the  East  India  Company  and 
myself.  They  receive  my  rupees  in  Calcutta,  and  pay  me  for  them 
in  pounds  sterling  in  London.  For  the  payments  understood  to 
have  been  made  by  the  fund  to  the  East  India  Company  in  Calcutta 
on  my  account,  on  the  1st  May,  1st  August,  and  1st  November  of 
this  year,  I  have,  through  my  attorney,  received  in  London  from 
the  East  India  Company  the  equivalents  at  the  exchange  mentioned, 
less  8  per  cent.  And  I  write  now  to  request  that  this  balance  may 
be  paid  by  the  East  India  Company  to  me  in  London,  through  my 
attorney.  Tou  will  observe  that  this  is  not  the  case  of  an  annuity 
paid  in  England,  and  by  the  East  India  Company,  but  of  an  annuity 
paid  in  India,  and  by  the  Bengal  Civil  Service  Annuity  Fund  there. 

(Signed)     "G.  Udnby. 

**  P.S.  As  late  sub- treasurer  in  Calcutta  to  the  East  India 
Company,  I  know  that  they  receive  there  from  the  Bengal  Civil 
Service  Annuity  Fund,  also  there,  payment  in  rupees  on  account 
of  the  annuitants  in  Europe,  of  their  annuities  from  the  fund, 
the  rupees  being  re-payable  in  London  by  the  East  India  Company 
to  the  parties,  at  the  exchange  of  2b.  the  sicca  rupee.  The  entries 
in  the  public  accounts  will,  on  reference,  prove  this  at  once.  See 
further  the  77th  paragraph  of  the  Court's  letter,  dated  the  8th  of 
December,  1824(1),  in  the  public  department,  to  the  Governor- 
General  in  Council,  at  Fort  William,  in  Bengal." 


(1)  *' Although  we  cannot  acquiesce 
in  this  request,  so  far  as  respects  the 
rate  of  exchange,  yet  from  a  desire  to 
meet  the  convenience  of  the  retired 
servants,  we  have  determined  that 
every  aimoity,  bb  it  shall  become  due, 


Udnby 

r. 

The 

East  India 

Company. 


be  paid  over  by  the  managers  of  the 
fund  to  your  Gbvernment,  and  issued 
to  the  annuitants  by  the  Company  in 
England,  at  an  exchange  of  2«.  per 
sicca  rupee." 
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To  this  letter  the  plaintiff  received  the  following  reply  : 

"East  India  House,  4  December,  1851. 
"  Sir, — I  am  commanded  by  the  Court  of  Directors  of  the  East 
India  Company  to  acknowledge  the  receipt  of  your  letter  dated 
the  27th  ult.,  and  to  acquaint  you,  in  reply,  that  it  was  optional 
to  you,  on  retirement  from  the  service,  to  receive  your  annuity 
from  the  Bengal  Civil  Service  Annuity  Fund  in  India,  in  the 
established  currency,  or  in  England,  from  the  Company's  treasury, 
at  the  rate  of  1,0002.  a  year ;  and  that,  having  chosen  the  latter 
mode,  and  being  paid  accordingly,  less  the  income-tax,  the  Court 
considers  that  your  claim  has  been  fully  satisfied. 

(Signed)     "J.  C.  Melviule." 

Upon  the  receipt  of  this  reply,  the  plaintiff  again  addressed  the 
secretary,  as  follows : 

"Boulogne,  8th  January,  1852. 

"  To  the  Secretary  to  the  Hon.  Court  of  Directors  of  the  East 
India  Company. 

"  Sir, — In  reply  to  your  letter  of  the  4th  December,  1861,  in 
answer  to  mine  of  the  27th  November,  I  have  the  honour  to 
represent  to  you,  for  the  information  of  the  Honourable  Court  of 
Directors,  that  their  payments  to  me  in  exchange  for  moneys  of 
an  annuity  received  by  the  East  India  Company  on  my  account 
in  Calcutta,  from  the  Bengal  Civil  Service  Annuity  Fund  there, 
are  payments  of  profits  or  gains  from  property  out  of  Great  Britain, 
and  not  in  Ireland,  to  a  party  residing  out  of  Great  Britain  ;  and 
that  such  profits  or  gains  so  paid  are  not  liable  to  charge  under 
the  Income-tax  Act,  and  are  not  even  exemptions  under  it.  Since 
September,  1842,  I  have  not  been  in  Great  Britain  for  more  than 
two  months, — viz.  from  the  21st  of  April,  1861,  to  the  20th  of 
June,  1861, — and  then  for  a  temporary  purpose  only.  And  I  am 
now  residing  here  with  my  family,  and  have  been  so  residing  here 
continuously  since  the  20th  June  last,  in  a  house  which  I  have  on 
lease  for  a  *year  from  that  date.  I  am  ready  to  make  affidavit  of 
these  facts,  for  the  satisfaction  of  the  Honourable  Court,  shonld 
they  require  it.  I  trust  there  may  be  no  further  objection  to 
their  payment  to  my  attorney  in  London  of  the  balances  due  to 
me  by  the  East  India  Company,  and  referred  to  in  my  said  letter 
to  you  of  the  27th  November  last. 

(Signed)    "  G.  Udhby/' 
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To  this  the  plaintiff  received  the  following  reply : 

''East  Indu  House,  24  January,  1852. 

*'  Sir, — I  have  laid  before  the  Commissioners  of  Income-tax  for 
this  department,  your  letter  dated  the  8th  instant,  addressed  to 
the  secretary  to  the  Court  of  Directors,  claiming,  upon  the  ground 
that  you  reside  out  of  Great  Britain,  to  be  exempted  from  the 
charge  of  income-tax  upon  the  annuity  from  the  Bengal  Civil 
Service  Annuity  Fund  which  is  paid  to  you  from  the  Company's 
treasury  in  London  :  and,  in  reply,  I  am  directed  to  acquaint  you 
that  your  request  is  inadmissible,  under  the  Act  6  &  6  Vict.  c.  86, 
sched.  (E.),  which  prescribes  the  levying  of  duties  upon  all 
annuities,  pensions,  salaries,  &c.,  payable  by  the  East  India 
Company,  the  same  to  be  detained  at  such  times  in  each  year  as 
the  said  pums  shall  be  payable  to  the  persons  entitled  thereto. 

(Signed)     "  J.  C.  Mblvillb,  jun. 

"  Clerk  to  the  Commissioners." 

The  plaintiff,  on  the  12th  of  March,  1852,  again  addressed  the 
secretary  to  the  Court  of  Directors,  as  follows : 

"  Sir, — I  have  not  been  favoured  by  you  with  an  answer  to  my 
letter  to  you  of  the  8th  of  January  last.  In  addition  to  the  balances 
of  money  due  to  me  by  the  East  India  Company,  and  referred  to 
in  my  said  letter  to  you,  and  in  my  letter  to  you  of  the 
27  th  November,  1851,  there  is  now  a  further  balance  due  to  me 
by  the  East  India  Company,  making  an  aggregate  of  261.  ds.  deJ.,  viz. 

**  Balance  on  payment  to  me  by  E.  L  Co.  May,  1851  £4  11     9 

"Do August,  1851  7     5  10 

"Do November,  1851  7     5  10 

"Do February,  1852  7     5  10 

"£26    9    8 


"  I  am  residing  out  of  Great  Britain,  and  have  not  been  there 
for  years  past,  except  for  a  temporary  purpose,  from  21st  April, 
1851,  to  20th  June,  1851.  Should,  therefore,  these  sums  not  be 
paid  by  the  East  India  Company  to  my  attorney  in  London,  I  may 
be  reluctantly  compelled  to  proceed,  after  the  5th  of  April  next,  to 
enforce  payment  by  process  of  law,  as  for  moneys  had  and  received 
by  them  to  my  use.  With  regard  to  a  letter  which  has  reached 
me,  dated  East  India  House,  24  January,  1852,  and  purporting  to 
be  from  the  Commissioners  of  Income-tax  for  this  department,  I 
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BowsR  Charles  Palmer  of  the  one  part,  and  the  plaintiff  of  the  other  part, 
UoDGKs.  and  sealed,  Ac.,  reciting  the  said  letters-patent,  and  the  said  inden- 
ture or  licence  of  the  20th  of  Jane,  1840,  and  an  agreement  between 
the  said  Charles  Palmer  and  the  plaintiff  that  the  plaintiff  shonld' 
advance  in  the  said  patent  manufacture  and  business,  for  carrying 
out  the  same,  a  sum  of  2,000/.,  and  should  be  entitled  to  two  equal 
third  parts  of  the  profits  of  the  said  business,  and  that  the  said 
Charles  Palmer  should  be  entitled  to  one  equal  third  part  of  the 
said  profits,  and  that  a  deed  should  be  prepared  for  carrying  oxfk 
such  arrangement  as  therein  mentioned,  and  that  such  deed  should 
effect  an  assignment  of  the  said  licence  to  the  plaintiff  for  the 
purpose  of  giving  better  effect  to  the  said  arrangement,  and  that 
pursuant  to  the  said  agreement  the  said  assignment  of  the  4th  of 
May,  1842,  was  made,  and  that  disputes  had  arisen,  and  that  it 
had  been  agreed  that  such  declaration,  assignment,  release,  and 
covenants,  should  be  made  and  entered  into  as  thereinafter  con- 
tained,— they  the  said  Charles  Palmer  and  the  plaintiff  thereby 
declared,  that,  with  the  mutual  assent  of  each  other,  they  deter- 
mined and  dissolved,  from  the  20th  of  September  then  last, 
[  •^fio  ]  ♦the  partnership  in  which  they  were  engaged  as  thereinbefore 
mentioned,  and,  for  the  considerations  therein  mentioned,  the  said 
Charles  Palmer  assigned,  transferred,  and  set  over  unto  the  plain- 
tiff, his  executors,  administrators,  and  assigns,  all  the  share  and 
interest  of  him  the  said  Charles  Palmer  in  the  stock  in  trade, 
debts,  moneys,  and  effects  of  the»said  partnership,  and  especially  in 
the  said  licence  of  the  20th  of  June,  1840,  and  all  right,  title, 
possibility,  property,  claim,  and  demand  whatsoever,  both  at  law 
and  in  equity,  of  the  said  Charles  Palmer,  into,  out  of,  or  upon  the 
same,  and  every  part  thereof ;  and  the  plaintiff  thereby  covenanted 
with  the  said  Charles  Palmer,  that  he,  the  plaintiff,  his  executors, 
administrators,  and  assigns,  would,  as  from  the  29th  of  September 
then  last,  and  thenceforth  from  time  to  time,  and  at  all  times 
thereafter  during  the  continuance  of  the  said  licence,  pay  or  cause 
to  be  paid  unto  the  said  Richard  Prosser,  his  executors,  adminis- 
trators,  or  assigns,  the  rent  or  royalty  reserved  and  made  payable 
to  him  and  them  in  and  by  the  said  licence,  at  the  time  or  times, 
and  in  the  manner,  in  which  the  same  was  in  and  by  the  said 
licence  reserved  and  made  payable,  and  likewise  would  observe, 
perform,  fulfil,  and  keep  the  several  covenants,  agreements,  stipn- 
lations,  provisoes,  and  other  conditions  contained  in  such  licence, 
and  which  on  the  part  of  the  Qaid  Charles  Palmer,  his  executors^ 
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adminiBtrators,  or  assigns,  were  thereby  required,  as  from  the  said       Bowbb 

29th  of  September  then  last,   and  thenceforth   to  be  observed,      howjbs. 

performed,  fulfilled,  and  kept:   That,  by  deed  dated   the  5th  oi 

September,  1845,  and  made  between  the  plaintiff  of  the  first  part, 

the  defendant  George  Selby  of  the  second  part,  and  the  defendant 

William  Eobert  Hodges  of  the  third  part,  and  sealed,  &c. — reciting 

the  said  several  indentures  of  the  20th  of  June,  1840,  the  4th  of 

May,  1842,  and  the  22nd  of  October,  1842,  and  that  the  plaintiff 

•did,  on  or  about  the  25th  of  December,  1842,  enter  into  partner-       [  ^770  ] 

ship  with  the  defendant  George  Selby  in  the  business  of  making 

and  selling  iron  tubes  under  the  said  licence,  and  that  the  same 

licence  formed  part  of  the  property  of  the  said  partnership,  and 

that,  accordingly,  by  deed  bearing  date  the  1st  of  September,  1845, 

and  made  between  the  plaintiff  of  the  first  part,  the  said  George 

Selby  of  the  second  part,  and  Thomas  Selby  of  the  third  part,  the 

said  licence  was  assigned  to  the  said  Thomas  Selby,  his  executors, 

administrators,  and  assigns,  in  trust  for  the  plaintiff  and  the  said 

George  Selby,  their  executors,  administrators,  and  assigns,  and  to 

be  assigned  and  disposed  of  as  they  should  jointly  direct,  and  that 

the  plaintiff  and  the  defendant  George  Selby  had  mutually  agreed 

to  dissolve  the  said  partnership,  as  from  the  25th  of  December 

then  last,  and  that  the  defendant  George  Selby  intended  to  carry 

on  the  said  business  in  partnership  with  the  defendant  William 

Bobert  Hodges,  and  that  it  was  agreed  that  such  business  should 

be  carried  on  under  the  style  or  firm  of  "  The  Patent  Welded  Iron 

Tube  Company,"  and  that  all  the  share,  estate,  and  interest,  of  the 

plaintiff  of  and  in  the  stock  in  trade,  credits,  effects,  and  property 

of  the  said  partnership,  should  form  part  of  the  stock  in  trade, 

credits,  effects,  and  property  of  the  partnership  so  to  be  carried  on 

by  the  defendants,  and  that,  by  a  deed  bearing  even  date  therewith, 

and  made  between  the  said  Thomas  Selby  of  the  first  part,  the 

plaintiff  of  the  second  part,  the  defendant  George  Selby  of  the  third 

part,  and  Henry  Keynolds  and  Edward  Mackeson  of  the  fourth 

part,    the  said   licence   had   been   assigned    to   the   said  Henry 

Reynolds  and  Edward  Mackeson,  their  executors,  administrators, 

and  assigns,  in  trust  for,  and  as  part  of  the  property  of,  the  said 

partnership    so  to   be   carried   on   by   the  defendants,   they  the 

defendants  covenanted  with  the  plaintiff,  that  they  the  defendants, 

their  •executors,  administrators,  and  assigns,  would  well  and  truly       [  ♦771  ] 

pay,  or  cause  to  be  paid,  all  and   every  the  sum  and   sums  of 

money,  and  perform  all  and  every  the  covenants,  provisoes,  and 
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Bower  agreements,  which  should  from  the  said  25th  of  December  then  last 
HoDGn.  respectively  become  payable,  and  to  be  performed,  in  respect  of  the 
said  licence  and  the  said  letters-patent,  under  or  by  virtue  of  the 
several  thereinbefore  recited  or  mentioned  indentures  or  deeds,  or 
any  of  them,  or  otherwise  howsoever,  and  should  and  would  keep 
harmless  and  indemnified  the  plainti£f,  his  executors  and  adminis- 
trators,  and  his  and  their  estate  and  efiects,  goods  and  chattels,  of 
and  from  the  payment  and  performance  thereof  respectively,  and 
all  costs,  charges,  damages,  and  expenses  which  might  arise  in 
consequence  of  the  non-payment,  non-performance,  or  non- 
observance  thereof  respectively,  or  of  any  of  them :  That,  after- 
wards, and  after  the  29th  of  September,  1847,  and  during  the 
continuance  of  the  said  licence  (which  still  continued),  and  between 
the  day  and  year  last  aforesaid  and  the  20th  of  September,  1852, 
the  persons  carrying  on  the  said  business  under  the  said  firm  or 
style  of  "  The  Patent  Welded  Iron  Tube  Company,"  made  and  sold, 
in  pursuance  of  the  aforesaid  licence,  great  quantities  of  the  said 
iron  tubes,  and  thereby,  and  before  the  conunencement  of  this  suit, 
great  sums  of  money  became  payable  to  the  said  Bichard  Prosser 
in  respect  of  the  said  licence  and  letters-patent,  and  for  the  royalty 
by  such  licence  reserved  and  made  payable :  Yet  that  the  defen- 
dants had  disregarded  their  said  covenant,  in  this  that  they  had 
not  paid  or  caused  to  be  paid  the  same  sums  of  money,  and  the 
same  still  remained  unpaid ;  and  the  defendants  had  further  dis- 
regarded their  said  covenant,  in  this,  that  no  just  and  true  account 
in  writing  of  the  quantity  in  weight  of  the  iron  pipes  or  tubes  so  sold 
[  *772  ]  as  aforesaid  in  pursuance  of  *the  said  licence,  had  been  delivered 
to  the  said  Bichard  Prosser :  and  the  plaintiff  claimed  10,00OZ. 

To  this  declaration,  the  defendant  demurred,  the  points  marked 
in  the  margin  of  the  demurrer  being,  that  no  breach  of  covenant 
by  the  defendants  was  shown  on  the  face  of  the  declaration,  inas- 
much as  it  was  not  averred  or  shown  that  any  pipes  or  tubes  were 
made  or  sold  by  Charles  Palmer,  his  executors,  administrators,  or 
assigns,  in  pursuance  of  the  licence ;  and  that  the  first  breach  was 
bad,  on  the  ground  that  the  sum  payable  under  the  covenant  was 
such  as  should  be  payable  on  the  face  of  the  account,  and  it  was 
not  averred  that  any  such  account  had  been  rendered. 

Quoin    (with  whom    was  Byles,   Serjt),    in  support   of  the 
demurrer: 

The  declaration  does  not  show  any  breach  of  covenant  by  Palmer, 
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his  executors,  &c.  The  covenant  is,  that  Palmer  shall  deliver  to  Bowbr 
Prosser  within  seven  days  after  the  end  of  each  quarter,  a  true  hodobb. 
account  of  the  quantity  in  weight  of  iron  tubes  sold  during  the 
quarter  under  the  licence,  and  pay  a  certain  royalty  thereon.  This 
is  not  an  assignment  of  the  patent,  but  of  a  licence  only,  which 
stands  upon  a  different  footing:  Protheroe  v.  May  (1),  inasmuch  as 
it  may  be  assigned  to  an  indefinite  number  of  persons.  The  declara- 
tion shows  that  the  licence  is  by  assignment  vested  in  Reynolds 
and  Mackeson  as  trustees  for  the  intended  partnership :  but  it  does 
not  show  a  manufacture  of  any  tubes  by  Palmer,  his  executors, 
administrators,  or  assigns ;  consequently  there  is  no  breach  of  the 
covenant  by  the  defendants  to  perform  the  covenants  entered  into 
by  Palmer  in  the  indenture  of  the  20th  of  June,  1840.  The 
declaration  does  not  even  aver  that  the  defendants  carried  on 
business  by  the  name  of  the  Patent  Welded  Iron  Tube  Company. 
The  other  breach,  the  non-payment  of  the  money,  is  premature. 
The  *covenant  is,  to  pay  what  shall  appear  to  be  due  on  the  face  of  [  ♦773  ] 
the  account ;  and  none  has  been  rendered.  The  plaintiff  will  rely 
upon  the  reddendum:  "yielding  and  paying  unto  Prosser,  his 
executors,  administrators,  and  assigns,  a  royalty  or  sum  of  il.  18«.  4d. 
for  every  ton  of  the  said  iron  pipes  or  tubes  which  Palmer,  his 
executors,  administrators,  or  assigns,  should  make  and  sell  in  pur- 
suance of  the  aforesaid  licence,  such  patent  rent  to  be  paid, 
without  any  deduction  whatsoever,  on  or  before  the  twenty-first 
day  after  each  successive  quarter  of  a  year  from  the  date  thereof.*' 
But  the  answer  to  that,  is,  that,  where  an  implied  covenant  is 
followed  by  an  express  covenant,  the  implied  covenant  is  controlled 
or  qualified  and  restrained  by  the  express  covenant:  Line  v. 
Stephenson  (2),  where  it  was  held  that  the  word  "demise '*  in  a 
lease  implies  a  covenant  for  title,  as  well  as  a  covenant  for  quiet  enjoy- 
ment ;  but  that  both  are  restrained  and  qualified  by  a  subsequent 
express  covenant  for  quiet  enjoyment.  In  Wood  v.  Day  (a),  which 
it  is  proposed  on  the  part  of  the  plaintiffs  to  rely  on,  there  were 
two  express  covenants. 

(Maulb,  J. :  *  Which  might  well  enough  stand  together.   So,  here,       [  ♦774  ] 
there  are  two  express  covenants :  one,  that  Palmer,  his  executors, 
&c.,  will  pay  4Z.  18a.  4d.  per  ton  for  all  iron  pipes  or  tubes  which 
shall  be  made  and  sold  by  him,  his  executors,  administrators,  or 

(1)  5  M.  &  W.  675.  (3)  7  Taunt.  646. 

(2)  40  B.  B.  819  (d  Biug.  N.  C.  183). 
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Bowm  aesigns,  in  pursuance  of  the  licence,  such  patent  rent  to  be  paid  on 
HoDfiw.  or  before  the  twenty-first  day  after  each  quarter ;  the  other,  that 
Palmer,  his  executors,  &c.,  would  within  seven  days  after  the  end 
of  each  quarter  deliver  to  Prosser,  his  executors,  &c.,  a  true  account 
in  writing  of  the  quantity  in  weight  of  iron  pipes  or  tubes  which  he 
Palmer,  his  executors,  &c.,  should  have  sold  within  the  preceding 
quarter,  and  would  within  twenty-one  days  pay  the  amount  due  for 
royalty.) 

That  is  not  the  true  construction  of  the  covenant. 

(Maule,  J.  :  "  To  be  paid,"  makes  an  express  covenant.  If  a 
covenant  is  express,  it  is  because  a  covenant  is  to  be  implied  from 
the  words  used  :  if  it  is  implied  from  the  words  used,  it  is  because 
the  words  express  it.  The  definition  is  not  an  accurate  one.  The 
gentleman  who  prepared  the  deed  evidently  thought  he  had 
put  in  a  second  express  covenant :  and  I  think  so  too.) 

However  that  may  be,  it  still  leaves  untouched  the  main  point : 
the  plaintiff  has  not  by  his  declaration  shown  a  manufacture  of  iron 
pipes  or  tubes  by  Palmer,  his  executors,  administrators,  or  assigns. 

(Jebvis,  Gh.  J. :  Suppose  Reynolds  and  Mackeson  employed  or 
permitted  the  defendants  to  manufacture  pipes  under  the  licence, 
would  they  not  manufacture  pipes  under  the  licence  ? 

Maule,  J. :  A  licence  conveys  no  interest  in  the  patent ;  it  is  an 

excuse  for  an  infringement.      Suppose  Prosser  brought  an  action 

against  these  defendants  for  infringing  his  patent,  would  it  not  be  a 

good  answer  for  them  to  say  that  they  did  the  acts  complained  of 

[  *776]       by  the  licence  of  the  *patentee  ? 

Jebvis,  Gh.  J. :  That  is  the  ground  of  the  decision  in  Protheroe 
V.  May.) 

The  usual  course  for  a  cestui  que  trust,  at  law,  is,  to  treat  himself  as 
the  agent  or  servant  of  the  trustees. 

(Maule,  J. :  There  is  a  distinct  covenant  here  that  the  persons 
carrying  on  the  said  business  under  the  said  style  or  firm  of  the 
Patent  Welded  Iron  Tube  Company,  made  and  used,  in  pursuance 
of  the  said  licence,  great  quantities  of  the  said  iron  tubes,  &c.  And 
there  can  be  no  special  demurrer.) 

If  the  Gourt  think  that  equivalent  to  an  allegation  that  the  trustees 
manufactured,  there  is  an  end  of  the  argument. 
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(Jhrvis,  Ch.  J. :  Is  it  necessary  to  hold  that  ?)  Boweb 

r. 

It  is  submitted  that  it  is.  ^'''''*'*" 

(Jervis,  Ch.  J. :  The  allegation  is,  that  Reynolds  and  Mackeson 
held  the  licence  as  the  property  of  the  Company,  and  that  the 
Company  manufactured  pipes  pursuant  to  the  licence.) 

The  Company  could  not  manufacture  pursuant  to  the  licence  :  they 
are  mere  agents  or  servants  of  the  trustees. 

(Crbsswell,  J.  :  Can  you  say  that  Palmer  would  not  be  liable 
to  the  royalty  in  respect  of  the  pipes  manufactured  by  these 
defendants  ?) 

Certainly  not  at  law.     It  may  be  that  the  plaintiff  has  a  remedy  in 
equity. 

(Jbrvis,  Ch.  J. :  You  admit  that  the  defendants  would  have  a 
good  defence,  under  leave  and  licence,  to  an  action  for  an  infringe- 
ment of  the  patent,  and  yet  you  say  that  the  licensee  would  be 
under  no  liability  at  law  for  the  royalty  or  patent  rent ! 

Maulb,  J. :  The  Company  clearly  made  these  pipes  pursuant  to 
the  licence ;  and  they  could  only  do  that  in  so  far  as  they  were 
authorised  for  that  purpose  by  the  licensees.) 

Henderson   (with  whom  was  ChanneU,  Serjt.,)  was  not  called 
npon. 

Jbrvis,  Ch.  J. : 

I  think  this  declaration  is  good,  and  that  the  plaintiflF  is  entitled 
to  judgment.  As  to  the  last  *point,  viz.  that  the  covenant  to  pay  [  ♦77*  ] 
the  royalties  is  controlled  or  qualified  by  the  subsequent  express 
covenant  to  render  quarterly  accounts,  and  to  pay  the  amounts  due 
thereon, — it  seems  to  me  that  there  is  no  foundation  for  the 
argument.  The  first  is  in  truth  an  express  covenant ;  and  there  is 
no  qualification  of  it,  nor  anything  inconsistent  with  it,  in  the 
subsequent  covenant.  As  to  the  main  point,  my  brother  Maulb  has 
given  a  conclusive  answer.  The  matter  alleged  in  this  declaration 
would  show  a  good  answer,  under  a  plea  of  leave  and  licence,  to  an 
action  for  an  infringement  of  this  patent:  and  therefore  it 
sufficiently  shows  a  breach  of  the  defendants'  covenants. 

The  rest  of  the  Court  concurring. 

Judgment  for  the  plaintiff. 
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1883.  EVANS  V.  EDMONDS. 

^—'  (13  C.  B.  777—787 ;  S.  C.  1  C.  L.  E.  653 ;  22  L.  J.  C.  P.  211 ;  17  Jur.  883.) 

f  777  n 

^         -I  In  covenant  upon  a  separation  deed,  by  which  6.,  the  husband,  covenanted 

to  pay  to  A.,  as  trustee  for  the  wife,  certain  quarterly  payments,  B.  pleaded, 
that  he  was  induced  to  make  the  indenture,  and  to  coyenant  as  in  the 
declaration  mentioned,  through  and  by  means  of  certain  false  and  fraudulent 
misrepresentations  of  A.  by  him  made  to  6., — ^that  is  to  say,  by  A.,  before 
and  at  the  time  of  the  making  of  the  indenture  by  B.,  falsely  and  fraudti- 
lently  representing  that  E.,  the  wife  of  B.,  was  a  virtuous  and  moral  person, 
and  that  he.  A.,  was  a  virtuous  and  moi*al  person,  and  fit  to  be  trustee  for 
her  for  the  purposes  of  the  indenture,  whereas  in  truth  E.  was  not,  nor  was 
A.,  a  virtuous  and  moral  person,  &c. ;  that  A.  had  then  treacherously,  &c. 
seduced  the  said  E.,  so  then  being  the  wife  of  A.,  and  subsequently  to  the 
marriage, — which  last  mentioned  facts  A.  before  and  at  the  time  of  the 
making  of  the  indenture  suppressed  and  concealed  from  B. ;  that  A.  so 
fraudulently  procured  B.  to  make  the  indenture,  in  order  that  ho,  A., 
might  seduce  away  the  said  E.  from  B.,  and  might  harbour  and  have  access 
to  her  for  the  purpose  of  continuing  the  adulterous  intercourse ;  and  that 
B.  was  induced  to  make  the  indenture  in  the  declaration  mentioned,  and  to 
covenant  as  therein  alleged,  through  and  by  means  of  the  said  false  and 
fraudulent  misrepresentations  of  the  plaintifP,  and  by  reason  of  the  sup- 
pression and  concealment  as  aforesaid  of  the  premises  so  suppressed  and 
concealed  as  in  the  plea  mentioned,  and  in  ignorance  thereof,  and  not 
otherwise. 

The  jury  having  found  this  plea  proved:  Held,  on  motion  for  judgment 
not!  obstante  vei-ethdo^  that  the  plea  sufiBciently  showed  the  deed  to  be  so 
tainted  with  fraud  as  to  be  incapable  of  being  enforced  in  a  court  of  law ; 
and  that  the  plea  might  be  sustained  as  a  general  plea  of  fraud,  notwith- 
standing the  absence  of  a  direct  averment  that  A.  knew,  at  the  time  he 
seduced  E.,  that  she  was  the  wife  of  B. 

And,  held,  that  it  was  no  answer  to  this  defence,  that  the  plaintiff  was 
suing  as  a  ti*ustee,  whose  cestui  que  trust  was  not  shown  to  have  been  party 
to  the  fraud  alleged  on  the  record. 

And,  aemhhf  (per  Maule,  J.),  that  it  made  no  difference  whether  A. 
falsely  asserted  to  be  true  that  which  he  knew  to  be  false,  or  merely  asserted 
that  to  be  true  of  the  truth  or  falsehood  of  which  he  had  no  knowledge  (1). 

Thb  declaration  stated,  that,  by  indenture,  bearing  date  the 
11th  of  January,  1844,  between  the  defendant  of  the  first  part, 
Emily  Elizabeth,  the  wife  of  the  defendant,  of  the  second  part,  and 
the  plaintiff  of  the  third  part,  the  defendant  did,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the  plaintiff, 
his  executors  and  administrators,  that  he  the  defendant  would, 
during  the  joint  lives  of  him  the  defendant  and  the  said  Emily 
Elizabeth,  his  wife,  pay  to  the  plaintiff,  his  executors,  adminis- 
trators, or  assigns,  the  clear  yearly  sum  of  59/.  19«.  6rf.,  by  four 
equal  quarterly  portions,  on  tlie  4th  of  February,  the  4th  of  May, 

(1)  This  dictum  cited  and  approved      Derry  v.  Peek  (1889)  14  App.  Cas,  337 
by  Fry,  J.,  Hart  v.  Simine  (1877)  7  Gh.      368,  58  L.  J.  Ch.  8&I. 
D.  at  p.  46,  and  by  Lord  Hsbjbchbll, 
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the  4th  of  August,  and  the  4th  of  November,  in  every  year :  Breach,       Evans 
non-payment  of  291.  Ids.  \)iL,  in  respect  of  two  quarterly  pay-     bdmonds. 
ments  respectively  due  to  the  plaintiff  jtheretofore,  *and  during  the       [  *778  ] 
lifetime  of    the    said    Emily  Elizabeth,   to  wit,   on   the  4th  of 
February  and  the  4th  of  May,  1852. 

The  defendant  craved  oyer  of  the  indenture,  and,  after  setting  it 
out,  showing  that  differences  had  existed  between  the  defendant  and 
the  said  Emily  Elizabeth,  his  wife,  and  that  they  had  agreed  to  live 
separate,  and  that  the  annuity  in  question  should  be  paid  by  the 
defendant  to  the  plaintiff  as  trustee  for  the  said  Emily  Elizabeth, 
for  her  maintenance, — pleaded,  first,  noii  estjactum. 

Secondly,  that  he  the  defendant  was  induced  to  enter  into  and  to 
make  the  said  indenture,  and  to  covenant  as  in  the  declaration 
alleged,  through  and  by  means  of  certain  false  and  fraudulent  mis- 
representations of  the  plaintiff  by  him  made  to  the  defendant  in  that 
behalf,  that  is  to  say,  by  the  plaintiff,  before  and  at  the  time  of  the 
making  of  the  said  indenture  by  the  defendant,  falsely  and  fraudu- 
lently representing  to  the  defendant  that  the  said  Emily  Elizabeth 
Edmonds,  the  wife  of  the  defendant,  was  a  person  of  virtuous,  moral, 
and  modest  conduct  and  behaviour,  and  that  the  plaintiff,  who  then 
was,  and  still  is,  a  married  man,  and  the  father  of  divers,  to  wit,  six 
children  lawfully  begotten,  was  a  person  of  virtuous,  moral,  and 
modest  conduct  and  behaviour,  and  a  fit  and  proper  person  to  act 
as  a  trustee  for  and  on  behalf  of  the  said  Emily  Elizabeth  Edmonds, 
for  the  purposes  in  the  said  indenture  mentioned  and  contained,  and 
for  the  defendant  to  covenant  with  as  in  that  behalf  in  the  declara- 
tion and  the  said  indenture  respectively  mentioned,  whereas,  in 
truth  and  in  fact,  the  said  Emily  Elizabeth  Edmonds  was  not  then 
a  person  of  virtuous,  moral,  or  modest  conduct  or  behaviour,  nor 
was  the  plaintiff  then  a  person  of  virtuous,  moral,  or  modest  conduct 
or  behaviour,  or  a  fit  or  proper  person  to  act  as  such  trustee  for  or 
on  behalf  of  the  said  Emily  Elizabeth  Edmonds,  for  the  purposes  in 
the  said  indenture  mentioned  and  contained,  or  for  the  defendant  to 
•covenant  with  as  in  that  behalf  in  the  declaration  and  in  the  [  •77»  ] 
said  indenture  mentioned ;  and  the  plaintiff  had  then  treacherously 
and  perfidiously  seduced,  corrupted,  and  carnally  known  the  said 
Emily  Elizabeth  Edmonds,  so  then  being  the  wife  of  the  defen- 
dant, and  subsequently  to  the  intermarriage  of  the  said  Emily 
Elizabeth  Edmonds  and  the  defendant,  and  whilst  the  plaintiff 
was  a  married  man,  and  the  father  of  the  said  children  as  afore- 
said, and  before  the  making  of  the   said   indenture,  which  last- 
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KVAH8  mentioned  facts  the  plaintiff  before  and  at  the  time  of  the  making 
SDM0ND8.  ^^  ^^^  ^^  indenture  suppressed  and  concealed  from  the  defen- 
j  dant;  and  the  plaintiff  then  so  fraudulently  and  covinonsly 
induced  and  procured  the  defendant  to  make  the  said  indenture, 
in  order  that  he  the  plaintiff  might  seduce  away  the  said  Emily 
Elizabeth  Edmonds  from  the  defendant,  and  might  harbour  and 
have  access  to  her  for  the  purpose  of  having,  continuing,  and 
keeping  up  an  adulterous  and  criminal  intercourse  and  conversa- 
tion with  the  said  Emily  Elizabeth  Edmonds,  so  being  the  wife  of 
the  defendant  as  aforesaid  ;  and  that  the  defendant  was  induced  to 
enter  into  and  to  make  the  said  indenture  in  the  declaration  men- 
tioned, and  to  covenant  as  therein  alleged,  through  and  by  means 
of  the  said  false  and  fraudulent  misrepresentations  of  the  plaintiff, 
and  by  reason  of  the  suppression  and  concealment  as  aforesaid  of 
the  premises  so  suppressed  and  concealed  as  in  this  plea  mentioned, 
and  in  ignorance  thereof,  and  not  otherwise.     Verification. 

Thirdly,  that  the  plaintiff  caused  and  procured  the  defendant  to 
make  the  said  indenture,  and  to  covenant  as  in  the  declaration 
mentioned,  and  the  defendant  was  induced  to  enter  into  and  make 
the  said  indenture,  through  and  by  means  of  the  fraud  and  covin  of 
the  plaintiff.     Verification. 

Upon  these  pleas  issue  was  joined. 
[  780  ]  The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  at  Wes^ 

minster  after  last  Michaelmas  Term.  The  facts  stated  in  the  second 
plea  were  proved :  and  it  further  appeared,  that,  in  1845,  the  defen- 
dant brought  an  action  for  criminal  conversation  with  his  wife 
against  the  now  plaintiff,  in  which  action  the  now  plaintiff  paid  250U 
damages  under  a  Judge's  order ;  and  that,  from  that  time  down  to 
the  period  when  these  two  instalments  became  due,  the  defendant 
had  regularly  paid  the  annuity. 

A  verdict  was  entered  for  the  plaintiff*  on  the  first  and  third 
issues,  and  for  the  defendant  on  the  second,  leave  being  reserved 
to  the  plaintiff  to  move  to  enter  up  judgment  for  him  fion  obstante 
veredicto  on  the  second  issue,  and  to  the  defendant  to  move  to  enter 
a  verdict  for  him  upon  the  third  issue,  in  the  event  of  the  plaintiff 
succeeding  upon  his  motion. 

E.  James,  accordingly,  in  Hilary  Term  last,  obtained  a  rule 
nisi  to  enter  up  judgment  for  the  plaintiff  non  obstante  veredicto  on 
the  second  issue.  He  submitted  that  the  second  plea  was  no  answer 
to  the  action, — the  plaintiff  being  a  mere  trustee  for  the  wife,  who 
was  no  party  to  the  fraud  alleged  on  the  record. 
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(Jbbvis,  Ch.  J.,  observed  that  possibly  the  wife  might  have  a       Evans 
remedy  in  equity ;  but  that  it  was  a  very  grave  question  whether  the     bdmokds. 
plaintiff  could,  under  the  circamstances  disclosed  upon  the  plea,  be 
a  successful  suitor  in  a  court  of  law.) 

Montagu  Chainbers,  for  the  defendant,  pursuant  to  the  leave 
reserved  to  him  at  the  trial,  also  moved  to  enter  a  verdict  for 
him  on  the  third  issue.  The  Court,  however,  intimated  that  the 
point  might  be  made  on  showing  cause  against  James's  rule. 

Montagu  Chambers  and  Atherton  now  showed  cause : 

The  second  plea  affords  a  good  defence  to  the  action,  as  *well  on  [  *78i  ] 
the  ground  of  fraud,  as  that  the  whole  transaction  is  so  tainted  with 
immorality  that  no  valid  cause  of  action  can  arise  out  of  it.  The 
plea  in  substance  states,  that  the  plaintiff  had  seduced  the  defen- 
dant's wife,  and  fraudulently  induced  the  defendant,  in  ignorance  of 
the  fact  that  his  wife  was  not  bylaw  entitled  to  a  maintenance  from 
him,  to  covenant  to  pay  her  an  annuity,  with  a  view  to  the  keeping 
up  his  adulterous  intercourse  with  her.  The  question  is,  whether 
the  Court  will  lend  its  aid  to  sustain  such  a  transaction. 

(Maulb,  J. :  It  is  consistent  with  the  plea,  that  the  wife  was 
penitent,  and  was  desirous  of  withdrawing  herself  from  her 
husband  because  she  felt  herself  unworthy.  Is  she,  who  is  sub- 
stantially the  plaintiff  here,  to  be  deprived  of  the  annuity,  being, 
for  anything  that  appears,  wholly  innocent  of  the  fraud  ?) 

The  Court  cannot  sustain  a  deed  which  is  vicious  in  its  concoction, 
and  wholly  without  consideration,  legal  or  moral.  The  mis- 
representation and  concealment  of  facts  within  the  plaintiff's 
knowledge,  with  a  view  to  his  own  advantage,  clearly  is  such  a 
degreie  of  fraud  as  will  avoid  the  transaction  :  Chitty  on  Contracts, 
4th  edit.  p.  589,  5th  edit.  p.  682. 

(Maulb,  J. :  It  is  difficult  to  say  that  a  man  who  knows  that 
another  man's  wife  has  committed  adultery  is  bound  to  go  and 
tell  him.  Such  a  practice  would  not  conduce  much  to  the  general 
peace  of  mankind.) 

The  complaint  here  is,  that  the  plaintiff,  by  fraudulently  represent- 
ing to  the  defendant  that  his  wife  was  chaste,  when  he  himself  had 
seduced  her,  with  a  view  to  the  more  convenient  gratification  of 
his  criminal  passion,  induced  the  defendant  to  agree  to  allow  her 
a  separate  maintenance.    It  is  said  that  there  is  no  allegation  here 
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RvANB       that  the  wife  was  a  party  to  the  plaintiff's  design  to  continae  the 
Edmonds,     illicit  intercourse ;  but  the  law  always  presumes  a  given  state  of 
things  to  continue,  until  the  contrary  is  shown. 

(Jebvis,  Ch.  J. :  Does  the  plea  allege  that  the  plaintiff  knew  he 
[  *782  ]       had  seduced  *the  defendant's  wife?) 

The  allegation  that  he  suppressed  and  concealed  the  fact  from  the 
defendant,  is  implicitly  an  allegation  that  he  knew  it  himself. 

(Maulb,  J. :  It  would  have  been  more  clear,  if  the  pleader  had 
put  in  the  very  common  allegation,  ''of  all  which  facts  the4)laintiff 
had  notice,"  instead  of  the  idle  statement  of  his  being  the  father 
"  of  divers,  to  wit,  six  children  lawfully  begotten.") 

The  wife's  adultery  relieves  the  husband,  in  law,  from  the  obliga- 
tion of  maintaining  her :  it  authorises  him  to  determine  the  agency 
of  the  wife.  In  Chitty  on  Contracts,  4th  edit.  p.  167,  it  is  said, 
that,  "  where  the  wife  is  guilty  of  adultery,  and  either  elopes  from 
her  husband,  or  is  expelled  by  him  from  his  house  on  that  account ; 
or  where  she  is  guilty  of  this  offence  after  being  compelled  by  his 
cruelty  to  leave  him, — see  Uethenngtan  v.  Graliam  (l) — and  after  he 
has  refused  to  receive  her,  he  is  not  liable  even  for  the  bare 
necessaries  of  life  supplied  to  her  during  their  separation,  although 
he  do  not,  generally  or  specially,  prohibit  tradesmen  from  trusting 
her :  Morris  v.  Martin  (2) ;  Hardie  v.  Grant  (3) ;  and  although  he 
himself  has  likewise  committed  adultery,  and  has  turned  his  wife 
out  of  doors,  and  she  offers  to  return  " :  Govier  v.  Hancock  {4). 
Here,  the  plea  sufficiently  discloses  both  the  fraud  and  the  criminal 
object  the  plaintiff  had  in  view.  And  the  jury  have  found  that  the 
plea  is  true. 

(Maule,  J. :  Possibly  this  may,  after  verdict,  be  sustained  as  a 
general  plea  of  fraud.) 

The  defendant  has  leave  to  enter  the  verdict  on  the  third  plea, 
which  is  a  general  plea  of  fraud. 

(Maule,  J. :  It  may  be  that  both  may  prevail. 

Gbbsswell,  J. :  If  the  defendant  is  entitled  to  succeed  upon  the 
third  plea,  he  is  clearly  entitled  to  succeed  upon  the  second  plea 
also.) 

(1)  31  R.  B.  361  (6  Bing.  135).  (3)  8  Car.  &  P.  612. 

(2)  Stia.  6^7,  706.  N)  3  B.  B,  271  (6  T.  B.  603). 
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It  is  said  that  the  record  shows  that  the  plaintiff  is  a  trustee  for  the       Evahs 
wife,  and  that  she  is  no  party  to  the  *fraud  alleged  in  the  plea,     edmoitds. 
That,  however,  clearly  makes  no  difference ;  because  the  substan-      [  *7b3  ] 
tial  defence  would  be  equally  a  defence  in  a  court  of  equity,  or  in  a 
court  of  ecclesiastical  jurisdiction » 

(Maulb,  J.,  referred  to  Gibson  v»  Winter  (i).  Where  it  was  held, 
that  whatever  constitutes  an  answer  to  the  demand  for  which  an 
action  is  brought,  as  against  the  plaintiff  on  the  record,  is  a  bar  to 
the  action,  although  brought  for  the  benefit  of  others  who  have  no 
mode  o{  enforcing  their  claim  except  by  suing  in  the  name  of  the 
plaintiff.) 

A  court  of  equity  has  powers  infinitely  larger  than  those  of  a  court 
of  law-  The  power  of  the  court  of  law  ends  with  the  enforcement 
of  the  contract  between  the  parties.  A  court  of  equity  can  go 
further,  and  trace  the  fund  to  its  ultimate  destination.  The  fiduciary 
relation  between  the  trustee  and  the  cestui  que  trust,  can  have  no 
operation  upon  the  judgment  of  the  Court. 

Edwin  James  and  Hawkins,  who  were  to  have  supported  the 
rule,  were  unavoidably  absent;  but  the  Lord  Ghibf  Justice 
observed  that  no  injustice  would  be  done  by  disposing  of  the  rule 
without  hearing  them,  seeing  that  they  must  have  felt  that  they 
could  not  answer  the  objections. 

Jbbvis,  Gh.  J. : 

I  am  of  opinion  that  this  rule  which  seeks  to  enter  judgment  for 
the  plaintiff  non  obstante  veredicto  on  the  second  plea,  or  for  a  new 
trial,  should  be  discharged.  Without  discussing  some  of  the  matters 
which  have  been  urged  before  us,  I  think  the  second  plea  may  be 
supported  on  the  general  ground  that  it  amounts  substantially  to  a 
plea  of  fraud  :  it  states,  that,  before  and  at  the  time  of  the  making 
of  the  indenture,  the  plaintiff  fraudulently  represented  to  the  defen- 
dant, that  his,  the  defendant's  wife  was  a  person  of  virtuous,  moral, 
and  modest  conduct  and  behaviour,  whereas  in  "^truth  she  was  not  [  *784  ] 
so,  and  that,  by  means  of  this  fraudulent  representation,  the 
defendant  was  induced  to  execute  the  deed.  If  his  wife's  infidelity 
had  been  known  to  the  defendant,  it  cannot  be  supposed  he  would 
have  entered  into  a  liability  for  her  maintenance,  from  which  the 
law  would  have  relieved  him.  I  think  therefore  this  fraudulent 
(1)  39  R  B.  411  (5  B.  &  Ad.  96). 
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EvAvs  representation  or  concealment  by  the  plaintiff  of  a  material  fact, — 
Edmonds.  ^^^  j^^J  having  found  the  plea  to  have  been  proved, — amounts  to 
sach  a  degree  of  fraud  as  will  avoid  the  transaction.  I  also  think 
the  defendant  is  entitled  to  have  a  verdict  entered  for  him  on  the 
third  plea ;  and  that  will  relieve  the  defendant  from  any  t^^hnical 
difficulties  which  may  arise  upon  the  second  plea.  The  third  plea, 
which  is  a  general  plea  of  fraud,  may  be  well  sustained,  because,  if 
there  had  been  criminal  intercourse  between  the  plaintiff  and  the 
defendant's  wife  before  the  separation,  and  the  plaintiff  at  the  time 
of  such  intercourse  knew  that  she  was  the  defendant's  wife,  and 
concealed  her  criminality  from  the  defendant,  with  a  view  to  induce 
him  to  execute  the  deed, — all  which  the  jury  must  be  assumed  to 
have  found, — that  was  such  a  suppression  of  a  material  fact  as  will 
support  a  general  plea  of  fraud.  And,  after  verdict,  we  may  assume 
any  state  of  circumstances  that  would  avoid  the  deed.  I  think 
there  was  abundant  proof  of  fraud. 

As  to  the  objection  urged  by  the  plaintiff's  counsel  on  moving  for 
the  rule,  that  the  plaintiff  is  a  trustee  only,  and  that  the  cestui  que 
trust  does  not  appear  by  this  record  to  have  been  any  party  to  the 
fraud,  I  think  the  case  of  Gibson  v.  Winter  affords  a  sufficient 
answer.  A  court  of  law  can  only  look  to  the  legal  rights  of  the 
litigant  parties.  The  plaintiff  is  suing  upon  a  covenant  which  he 
has  by  means  of  a  fraud  induced  the  defendant  to  enter  into 
with  him. 
[  •785  ]  I  cannot  help  saying  that  I  somewhat  distrust  my  ♦judgment  in 

this  case.  It  was  impossible  to  avoid  having  one's  feelings  enlisted 
in  favour  of  the  defendant.  This  is  one  of  the  most  scandalous 
cases  I  ever  met  with. 

Maule,  J. : 

I  agree  entirely  with  the  judgment  of  my  Lord  Chief  Justice. 
It  seems  to  me  that  the  second  plea  may  be  sustained,  and  that  it 
furnishes  a  good  defence  to  the  action.  It  states  that  the  defendant 
was  induced  to  enter  into  and  make  the  said  indenture,  and  to 
covenant  as  in  the  declaration  mentioned,  through  and  by  means 
of  certain  false  and  fraudulent  misrepresentations  of  the  plaintiff 
by  him  made  to  the  defendant  in  that  behalf, — that  is  to  say,  &e. : 
it  then  goes  on  to  state,  that  the  plaintiff,  before  and  at  the  time  of 
the  making  of  the  indenture,  falsely  and  fraudulently  represent^ 
that  the  defendant's  wife  was  a  virtuous  and  modest  person,  whereas 
in  fact  she  was  otherwise ;  and  that  the  plaintiff  had  then  (that  is, 

i 


VOL.  xcm.]  1853.     C.  P.     1»  C.  B.  785—786.  789 

before  and  at  the  time  of  the  making  of  the  indenture,)  seduced  the       Evanh 
defendant's  wife,  and,  suppressing  and  concealing  that  fact,  induced     edmonds. 
the  defendant  to  make  the  indenture,  in  furtherance  of  his  own 
criminal  intentions:   the  plea  then  concludes  with  an  allegation 
that  the  defendant  was  induced  to  enter  into  and  to  make  the 
indenture  in  the  declaration  mentioned,  and  to  covenant  as  therein 
alleged,  through  and  by  means  of  the  said  false  and  fraudulent 
misrepresentations  of  the  plaintiff,  and  by  reason  of  the  suppression 
and  concealment  as  aforesaid  of  the  premises  so  suppressed  and 
concealed  as  in  the  plea  mentioned,  and  in  ignorance  thereof.    The 
pleader,  although  he  has,  besides  these  things,  stated  matters  which 
are  perfectly  idle  and  irrelevant,   has   omitted   the  material  and 
obvious  averment  that  the  plaintiff,  at  the  time  he  so  induced  the 
defendant  to  execute  the  deed,  knew  the  defendant's  wife  to  be 
unchaste,  or  that  he  ^seduced  her  with  knowledge  that  she  was  the       [  *786  ] 
defendant's  wife.     To  sustain  the  plea,  however,  such  as  it  is,  there 
must  have  been  evidence  before  the  jury,  that  the  defendant  was 
induced  to  execute  the  deed,  by  some  false  and  fraudulent  repre- 
sentation on  the  part  of  the  plaintiff;  for,  if  none  were  proved,  the 
Lord  Ghibf  Justice  must  have  told  the  jury  that  they  must  find 
for  the  plaintiff.     I  do  not   say  that  it  would  be  necessary,  to 
constitute  such  a  fraud  as  would  avoid  the  deed, — to  make  the  plea 
good  on  special  demurrer, — that  it  should  in  terms  allege  that  the 
plaintiff  knew  at  the  time  he  made  the  representations  that  the 
defendant's  wife  was  unchaste  :  because  I  conceive,  that,  if  a  man, 
having  no  knowledge  whatever  on  the  subject,  takes  upon  himself 
to  represent  a  certain  state  of  facts  to  exist,  he  does  so  at  his  peril ; 
and,  if  it  be  done  either  with  a  view  to  secure  some  benefit  to 
himself,  or  to  deceive  a  third  person,  he  is  in  law  guilty  of  a  fraud, 
for,  he  takes  upon  himself  to  warrant  his  own  belief  of  the  truth  of 
that  which  he  so  asserts.     Although  the  person  making  the  repre- 
sentation may  have  no  knowledge  of  its  falsehood,  the  representation 
may  still  have  been  fraudulently  made.     It  may  be  that  that  kind 
of  fraud  was  proved  in  this  case ;  and  that  is  sufficient  to  sustain 
this  verdict.    I  think  the  plea  is  to  be  taken  as  practically  alleging 
fraud  in  such  a  way  as  to  compel  the  Court  to  assume  that  there 
was  proof  at  the  trial  of  a  false  and  fraudulent  assertion  made 
by  the  plaintiff  for  the  purpose  of  inducing  the  defendant  to  execute 
the  deed :  and  that  ieould  not  but  taint  the  deed  with  crimen  falsi. 
I  therefore  think  that  the  second  plea, — which  has  been  proved 
to  the  satisfaction  of  the  jury, — cannot,  after  verdict,  be  understood 
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BTAK8  in  any  sense  \vhich  is  consistent  with  the  pluntiff's  right  to 
KDMOKoe.     Biaintain  the  action.    As  to  the  third  plea,  there  is  no  donbt  there 

was  proof  of  gross  fraud  on  the  part  of  the  plaintiff ;  and,  as  the 
[  •^ST  ]      plaintiff  has  not  *thought  fit  to  question  the  validity  of  the  plea  by 

a  demurrer,  the  defendant  is  entitled  to  a  verdict  on  that  plea  also. 

The  rule  for  judgment  non  obstante  veredicto  on  the  second  issue 

will  therefore  be  discharged,  and  the  rule  absolute  to  enter  a  verdict 

for  the  defendant  upon  the  third  issue. 

Cresswell,  J. : 

I  am  entirely  of  the  same  opinion.  Having  sufficiently  intimated 
the  view  I  took,  in  the  course  of  the  argument,  it  is  enough  for  me 
to  say,  that,  striking  out  the  all^ations  which  appear  to  be 
immaterial,  enough  remains  upon  the  third  plea  to  constitute  a 
good  defence  on  the  ground  of  fraud. 

Talfourd,  J. : 

I  entirely  concur  with  the  rest  of  the  Court,  for  the  reasons  given 
by  my  Lord  and  my  brother  Maulb. 

Ride  discharged, 

1863.       SHEEHY  V.  The  PROFESSIONAL  LIFE-ASSURANCE 


Jnne  7. 


COMPANY. 


[  787  ]  (13  t\  B.  787-802  ;  S.  C.  22  L.  J.  C.  P.  244 ;  17  Jur.  651.) 

To  a  dedaratiou  upon  a  judgment  obtained  in  one  of  the  superior  Courts 
in  Ireland,  against  an  incorporated  Company  in  England,  the  defenJants 
pleaded, — that  they  were  not  served  with  any  summons  or  proceea  issaing 
out  of  the  Irish  Court,  in  the  action  in  which  the  judgment  was  obtained, 
and  that  the  plaintiffs,  irregulaily  and  behind  the  backs  of  the  def^idantB, 
caused  an  appearance  to  be  eutei^d  for  the  defendants  in  that  action,  and 
thereby  obtained  the  judgment,  when  the  defendants  were  not  within  the 
jurisdiction  of  the  said  Court,  and  had  not  been  served  with  any  munmons^ 
or  other  process  to  appear  to  the  action  : 

Held,  that  the  plea  was  bad,  inasmuch  as  it  did  not  distinctly  allege  that 
the  defendants  did  not  know  of  the  summons  in  the  Irish  Court,  or  that 
they  did  not  appear  thereto. 

^>((ii^f,  as  to  the  mode  of  service  upon  a  corporation,  under  the  Irish 
^         Uniformity  of  Process  Act,  13  &  14  Vict.  c.  18,  ss.  8,  9  ?  (1). 

t*»788]'  Debt.     The  declaration  stated,  that,  on  the  16th  of  *Februarv, 

1852,  the  plaintiff,  in  the  Court  of  Queen's  Bench  in  Ireland, 

recovered  against  the  defendants  the  sum  of  768L,  adjudged  to  be 

(1)  Repealed  by  S.  L.  R  Act,  1892.      arc  omitted:    as  also  are  the  aigu- 
As  the  pleadings  subsequent  to  plea      raents  thereon. — J.  G.  P. 
ai-e  only  necessary  for  this  point,  they 
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due  from  them  to  the  plaintiff,  and  also  27/.  18«.  11^.  for  damnges 
for  the  detention  thereof,  also  for  his  costs  and  charges  in  his  suit 
in  that  behalf  expended,  &c. ;  and  that,  on  the  21st  of  February,  1852, 
the  Court  of  Queen's  Bench  in  Ireland,  by  a  certain  order  and  decree 
then  by  them  duly  made,  did  further  award  and  adjudge  unto  the 
plaintiff,  in  a  certain  proceeding  then  taken  by  the  defendants 
before  the  said  Court,  and  in  the  said  suit  upon  the  said  judgment, 
the  sum  of  12Z.  U.  Id.  to  be  paid  by  the  defendants  to  the  plaintiff 
for  his  costs  and  charges  by  him  in  such  suit  in  that  behalf  further 
expended,  &c.     The  declaration  also  claimed  502.  for  interest. 

To  the  first  count  the  defendants  pleaded,  secondly,  that  they 
were  not  at  any  time  served  with  any  summons  or  process  issuing 
out  of  the  said  Court  of  Queen*s  Bench  in  Ireland  at  the  suit  of  the 
plaintiff  in  the  action  in  which  the  said  judgment  in  that  Court 
mentioned  was  obtained,  and  that  the  plaintiff  irregularly,  behind 
the  back  of  the  defendants,  caused  an  appearance  to  be  entered  for 
the  defendants  in  the  said  action,  and  thereby  obtained  the  said 
judgment  therein  when  the  defendants  were  not  within  the  juris- 
diction of  the  said  Court,  and  had  not  been  served  with  any 
summons  or  other  process  to  appear  to  the  said  action  in  which 
the  said  judgment  was  so  obtained  as  aforesaid. 

[The  subsequent  pleadings  were  replication,  rejoinder,  and  surre- 
joinder. The  defendants  joined  issue  on  the  surrejoinder  and 
demurred  generally  thereto.] 
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ByleSy  Serjt.  (with  whom  was  Hoggins),  in  support  *of  the 
demurrer : 

The  plaintiff  declares  upon  a  judgment  obtained  against  the 
defendants,  in  the  Court  of  Queen's  Bench  in  Ireland.  The 
defendants  plead  that  they  were  not  at  any  time  served  with  any 
summons  or  process  issuing  out  of  that  Court  at  the  suit  of  the 
plaintiff  in  the  action  in  which  the  judgment  was  obtained ;  and 
that  the  plaintiff  irregularly,  behind  the  back  of  the  deft||dants, 
caused  an  appearance  to  be  entered  for  the  defendants  in  that 
action,  and  thereby  obtained  the  said  judgment  therein  when  the  ^ 
defendants  were  not  within  the  jurisdiction  of  the  said  Court,  and 
had  not  been  served  with  any  summons  or  other  process  to  appear 
to  the  said  action. 


[792] 
[  •793  ] 


(Maulb,  J. :  What  are  we  to  understand  by  the  allegation  that 
the  appearance  was  entered  ''  behind  the  back  of  the  defendants?  *') 
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[  •794  ] 


The  expression,  no  doubt,  is  somewhat  loose  and  untechnieal;  but 
it  is  not  without  high  authority  to  warrant  it ;  for,  in  Ferguson  v. 
Mahon  (1),  which  was  an  action  of  debt  upon  an  Irish  judgment, 
Lord  Dbnman,  in  delivering  the  judgment  of  the  Court  of  Queen's 
Bench,  says, — "  The  defendant  pleads  that  he  was  never  arrested 
nor  served,  nor  had  at  any  time  notice  of  any  process  at  the  suit 
of  the  plaintiff,  for  the  cause  of  action  upon  which  the  judgment 
was  recovered,  and  that  he  had  never  appeared  thereto.  The 
Judgment,  therefore,  appears  upon  the  plea  to  have  been  obtained 
•behind  the  back  of  the  defendant." 


(Maule,  J. :  I  can  readily  understand  the  use  of  a  metaphorical 
expression  like  that  in  a  judgment  of  the  Court  of  Queen's  Bench : 
but,  have  you  any  instance  of  its  being  used  in  a  plea?  It  is  not 
an  uncommon  thing  to  say  that  the  plaintiff,  or  defendant,  has 
not  a  leg  to  stand  on  ;  but  I  apprehend  that  sort  of  language  would 
not  do  in  pleading.^ 

The  expression  here  used  means,  in  the  absence  of  notice,  or 
without  the  defendants'  knowledge. 

(Maule,  J. :  Many  things  may  be  done  behind  a  man's  back,  of 
which  he  has  notwithstanding  perfect  cognizance.) 

There  is  no  rule  of  law  to  prohibit  the  use  of  figurative  language, 
especially  where  the  other  side  has  pleaded  over,  and  the  words 
used  are  capable  of  being  read  in  a  sense  which  will  make  them 
intelligible. 

(Maulb,  J. :  I  cannot  help  thinking,  that,  if  the  fact  would  have 
warranted  it,  the  pleader  would  have  alleged  distinctly  that  the 
judgment  was  signed  without  notice  of  the  process  to  the  defendants. 
Besides,  can  we  take  notice  that  a  judgment  irregularly  obtained 
in  the  Court  of  Queen's  Bench  in  Ireland  is  bad  ?  Irregularity  may 
l>e  cured.) 


[  796-]  Will €8  (with  whom  was  Finlason),  coiitra  : 

[  798  ]  *     *     The   plea,   at    all    events,   is    bad.      Knowledge  in    the 

defendant  is  not  essential  to  the  validity  of  the  process:  see  the 
cases  collected  in  Kitig  v.  Simmonda  (^).     In  Reynolds  v.  Fetiton  (3), 

(1)  52  B.  R.  301  (11  Ad.  &  El.  179).  (3)  71  R.  R.  315  (3  C.  B.  187), 

(2)  7  Q.  B.  289. 
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in  assumpsit  on  a  judgment  or  decree  of  the  Tribunal  of  Commerce 
at  Brussels,  the  defendant  pleaded  *that  he  was  not  at  any  time 
served  with  any  process  issuing  out  of  that  Court  at  the  suit  of  the 
plaintiffs,  for  the  cause  of  action  upon  which  the  said  judgment  or 
decree  was  obtained,  nor  had  he  at  any  time  notice  of  any  such 
process,  nor  did  he  appear  in  the  said  Court  to  answer  the 
plaintiffs ;  and  it  was  held,  that  the  plea  was  bad,  inasmuch  as  it 
did  not  show  that  the  proceedings  against  the  defendant  in  the 
Belgian  Court  were  so  conducted  as  to  deprive  the  defendant  of 
the  opportunity  of  defending  himself  therein.  Maulb,  J.,  there 
says :  "  If  the  plea  had  alleged  that  the  defendant  never  was  served 
with  any  process,  or  summoned,  so  as  to  be  able  to  defend,  it  might 
have  been  good.  But  here  the  defendant  merely  says  that  the 
plaintiff  did  not  in  the  Belgian  Court  adopt  a  particular  course  of 
proceeding.  Can  we  say  that  it  is  contrary  to  natural  justice,  that 
a  party  shall  be  fixed  with  a  judgment  in  a  foreign  Court  who  has 
never  been  served  with  process?  or,  in  other  words,  can  we  hold 
that  the  issuing  of  process  out  of  a  foreign  Court  is  essential  to 
natural  justice?"  The  plaintiff  here  adopted  the  proper  course 
under  the  practice  of  the  Irish  Court.  The  defendants  must  have 
had  some  notice ;  for  they  applied  to  the  Court  to  set  aside  the 
process. 

Byles,  Serjt.,  in  reply  : 
The  distinction  between  the  proceedings  in  the  Irish  and  the 
Belgian  Courts  is  taken  by  Maulb,  J.,  in  Reynolds  v.  Fenton, — 
that,  in  the  former,  the  Courts  here  will  take  judicial  notice  that 
the  law  of  Ireland  is  the  same  as  that  of  this  country  with  regard 
to  the  commencement  of  the  suit  by  process ;  but,  for  anything  we 
know,  in  the  Belgian  Court  a  verbal  summons  may  be  suflScient. 
Besides,  there  are  two  Acts  of  Parliament,  the  43  Geo.  III.  c.  53, 
and  13  &  14  Vict.  c.  18,  which  show  that  the  writ  of  summons  is 
the  mode  of  commencing  personal  actions  in  Ireland.     ♦     *     ♦ 

Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  the  second  plea  in  this  case  is  a  bad  plea. 
It  states  that  the  judgment  declared  on  was  obtained  against  the 
defendants  when  they  were  not  within  the  jurisdiction  of  the  Court, 
and  had  not  been  served  with  any  summons  or  other  process  to 
appear  therein.  It  is  quite  consistent  with  that  statement,  that  the 
defendants  may  have  had  full  knowledge  of  the  issuing  of  the 
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summons.    Even  assuming,  therefore,  that  the  statement  that 
the  judgment  was  signed  "behind  the  back  of  the  defendants/' 


Shsbut 

V. 

Thb  Pro- 

'"lipr*-^^    ^8  equivalent  to  an  allegation  that  it  was  without  their  knowledge, 

^compIhy"    *'^®  P^®*  ^  ^^  answer  to  the  action. 


Maule,  J. : 

The  plea  is  clearly  bad.  We  cannot  infer  from  it  the  non- 
appearance of  the  defendants  in  the  Irish  Court.  It  is  perfectly 
consistent  with  the  plea,  that  the  process  in  that  action  came  to 
the  knowledge  of  the  defendants,  and  that  they  duly  appeared 
thereto.  I  am  disposed  to  infer  that,  from  the  absence  of  any 
allegation  in  the  plea  to  the  contrary. 

[  801 J  Crbsbwell,  J.,  and  Talfourd,  J.,  concurring, 

Judgment  for  the  plaintiff. 

June  IS.  [After  judgment  for  the  plaintiff  on  a  demurrer  to  a  surrejoinder, 

on  the  ground  that  the  plea  was  bad, — the  Court  declined,  at  the 
plaintiff's  instance,  to  rescind  a  Judge's  order  allowing  the 
defendants  to  traverse  and  demur  to  the  surrejoinder,  under  the 
80th  section  of  the  Common  Law  Procedure  Act,  15  &  16  Vict,  c,  76.] 


1868. 
June  2, 


GIBBS  AND  Another  v.  FLIGHT  and  Another. 

(13  C.  B.  803--813 ;  S.  0.  22  L.  J.  C.  P.  256 ;  17  Jur.  1034.) 
[Exeoution  on  conditional  judgment.    See  Ord.  XLII.  r.  9.] 


1853. 
May  25. 

[813] 


LAFOND  V.  RUDDOCK. 

(13  C.  B.  813—820;  S.  C.  1  C.  L.  R.  339 ;  22  L.  J.  C.  P.  217;  17  Jur.  624.) 

The  proviso  in  favour  of  persons  under  disabilities,  in  the  Statute  of 
Limitations  (21  Jac.  I.  c.  16),  s.  7,  applies  as  well  to  foreigners  who  have 
never  been  in  this  oountiy,  as  to  parties  residing  abroad  at  the  time  of  the 
accruing  of  the  cause  of  action,  and  returning  afterwards  to  England. 

This  was  an  action  upon  several  promissory  notes,  with  counts 
for  money  lent  and  money  found  due  upon  an  account  stated.  Plea, 
amongst  others,  the  Statute  of  Limitations.  To  this  plea,  the 
plaintiff  replied,  that,  at  the  respective  times  when  the  said  several 
causes  of  action  in  that  plea  mentioned  accrued,  he  the  plaintiff 
was  in  parts  beyond  the  seas,  and  not  in  any  part  of  the  United 
Kingdom  of  Oreat  Britain  and  Ireland,  nor  in  any  of  the  islands  of 
Man,  Guernsey,  Jersey,  Aldemey,  or  Sark,  nor  in   any    island 
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adjacent  to  any  of  them,  being  part  of  the  dominion  of  her  Majesty  ;       liAFom) 
and  that  he  afterwards  returned  from  the  said  parts  beyond  the     ruddook. 
seas  into  this  kingdom,  and  which  was  his  first  return  into  this 
kingdom  from  the  said  parts  after  the  said  causes  of  action,  and 
every  of  them,  accrued ;  and  that  he  commenced  *this  suit  within       f  *8U  ] 
six  years  next  after  his  said  first  return  into  this  kingdom. 

The  defendant,  on  the  10th  instant,  applied  by  summons  to 
Cresswell,  J.,  at  Chambers,  under  the  15  &  16  Vict,  c,  76,  s.  81  (i), 
for  leave  to  rejoin  to  this  replication :  first,  a  traverse ;  secondly, 
that  the  plaintiff  was  a  Frenchman  and  was  domiciled  in  France  at 
the  time  the  causes  of  action  accrued  there,  and  that  more  than 
six  years  since  the  plaintiff  sued  the  defendant,  and  recovered  judg- 
ments, in  France,  whereby,  according  to  the  French  law,  the  causes 
of  action  were  extinguished,  and  the  defendant  has  been  domiciled 
in  England  more  than  six  years  since  the  date  of  the  said  judg- 
ments. The  learned  Judge,  however,  declined  to  make  any  order, 
and,  the  time  for  rejoining  having  expired,  the  defendant  delivered 
a  rejoinder  simply  taking  issue  on  the  replication. 

Crowdei',  for  the  defendant,  now  moved  for  a  rule  calling 
upon  the  plaintiff  to  show  cause  why  he  should  not  be  allowed  to 
add  a  rejoinder,  that  the  plaintiff  was  *and  is  a  Frenchman,  born  [  ♦Sis  j 
in  the  empire  of  France,  and  was  domiciled  in  France  at 
the  time  of  the  accruing  of  the  said  several  causes  of  action, 
i&c,  and  which  said  several  causes  of  action  respectively  first 
accrued  to  the  plaintiff  in  the  said  empire  of  France ;  that, 
more  than  six  years  before  the  commencement  of  this  suit, 
he  the  plaintiff  elected  to  sue,  and  did  sue  the  defendant  upon, 
and  recovered  judgments  against  him  the  defendant  upon 
and  in  respect  of,  the  said  several  causes  of  action  in  this  plea 
mentioned,  in  the  said  empire  of  France,  to  wit,  in  one  of  the 
superior  Courts  there  having  jurisdiction  therein,  and  thereby,  and 
according  to  the  law  of  the  said  empire  of  France,  and  in  force 
there,  the  said  several  causes  of  action  were  and  are  merged  and 
extinguished  in  the  said  several  judgments  respectively ;  and  that 
the  defendant  has  been  domiciled  and  resident  in  England  for  more 
than  six  years  from  the  date  and  recovery  of  the  said  several  judg- 
ments respectively.  The  question  proposed  to  be  raised,  is,  whether 
a  foreigner,  after  having  elected  to  sue  for  a  foreign  debt  in  the 
Courts  of  his  own  country,  and  having  recovered  judgment  there, 

(1)  Bepealed. 
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Lafokd  can  bring  an  action  here  in  respect  of  the  same  cause.  The  8rd 
Ruddock,  section  of  the  21  Jac.  I.  c.  16,  limits,  amongst  others,  "  all  actions 
of  debt  grounded  upon  any  lending  or  contract  without  specialty," 
to  six  years  next  after  the  cause  of  such  actions  or  suit.  "  Provided, 
nevertheless  (s.  7),  that,  if  any  person  or  persons  that  is  or  shall 
be  entitled  to  such  action,  &c.,  be  or  shall  be  at  the  time  of  any 
such  cause  of  action  given  or  accrued,  fallen,  or  come,  within  the 
age  of  twenty-one  years,  Jeme  coverte^  non  compos  mentis, 
imprisoned,  or  beyond  the  seas,  that  then  such  person  or  persons 
shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  take  the 
same  within  such  times  as  are  before  limited,  after  their  coming  to 
or  being  of  full  age,  discovert,  of  sane  memory,  at  large,  and 
[  'sie  ]  returned  from  beyond  the  seas,  as  *other  persons  having  no  such 
impediment  should  have  done." 

(Talfourd,  J. :  This  rejoinder  has  nothing  to  do  with  the  Statute 
of  Limitations :  it  is  a  new  defence  altogether.) 

The  defendant  will  be  content,  to  limit  it  to  the  question  whether 
the  Statute  of  Limitations  applies  to  the  case  of  a  foreigner  domi- 
ciled abroad,  suing  here  for  a  debt  contrsusted  abroad  more  than  sis 
years  before  the  commencement  of  the  action.  The  proviso  in  s.  7 
can  hardly  apply  to  a  foreigner  coming  to  England  for  the  first  time ; 
and  therefore  the  case  is  left  to  the  operation  of  the  third  section. 

(Jbrvis,  Ch.  J. :  As  you  want  it  now,  the  rejoinder  will  be 
directly  in  the  teeth  of  Williavis  y,  Jones  (^),  where  it  was  held, 
that,  though  the  cause  of  action  accrued  within  the  jurisdiction  of 
the  Supreme  Court  at  Calcutta,  while  both  the  parties  were  resident 
there,  and  by  the  King's  charter,  granted  in  pursuance  of  the 
18  Geo.  III.  c.  68,  that  Court  is  authorised  to  exercise  the  same 
jurisdiction  in  civil  cases  as  is  exercised  by  the  Court  of  King's 
Bench  in  England,  by  the  common  law  thereof;  and  assuming  that 
by  such  authority  the  provisions  of  the  Statutes  of  Limitation, 
21  Jac.  I.  c  16,  s.  7,  and  4  Ann.  o.  16,  s.  19,  are  transferred  to  Lidia 
as  part  of  the  law  of  England,  auxiliary  to  the  common  law  ;  yet, 
by  the  express  terms  of  the  savings  in  those  statutes,  as  applicable 
to  the  Courts  here,  the  plaintiff's  right  of  action  upon  an  assumpsit 
is  saved,  if  he  (having  returned  home  before  the  defendant)  com- 
mence such  action  within  six  years  after  the  defendant's  return 
home,  though  more  than  six  years  had  elapsed  in  India  after  the 
(1)  12  R.  B.  401  (13  East,  439). 
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cause  of  action  accrued  there,   and  during  the  defendant's  stay      Lafond 
within  the  jurisdiction  of  the  Court  of  that  country.)  ruddock 

In  that  case,  the  debt  was  not  extinguished.  There  is  no  case  in 
which  this  precise  question  has  been  brought  before  the  Court.  In 
Strithorst  v,  Grame  (1)  the  rejoinder  does  not  show  that  the  plaintiff 
was  a  foreigner. 

(  Jervis,  Ch.  J. :  The  judgment  in  3  Wils.  145  does.  The  Court  there  f  ^^^  1 
say  :  **  If  the  plaintiff  is  a  foreigner  (as  it  seems  he  is),  and  doth 
not  come  to  England  in  fifty  years,  he  still  hath  six  years  after  his 
cbming  into  England  to  bring  his  action ;  and,  if  he  never  comes 
to  England  himself,  he  has  always  a  right  of  action  while  he  lives 
abroad,  and  so  have  his  executors  or  administrators  after  his  death. 
While  any  of  the  disabilities  mentioned  in  the  Statute  of  Limita- 
tions continue,  the  party  may,  but  is  not  obliged  to,  commence  his 
action :  the  statute  doth  not  run  while  any  of  those  disabilities 
continue."  The  construction  of  a  rule  of  procedure  is  not  different 
in  the  case  of  a  foreigner,  from  any  other  person.  The  3rd  section 
is  general.  It  must  be  contended  that  that  does  not  apply  to  a 
foreigner,  if  the  proviso  does  not.) 

There  can  be  no  good  reason  why  a  different  measure  of  justice 
should  be  meted  out  to  a  foreigner,  from  that  which  a  natural- 
born  subject  enjoys.  There  being  no  case  directly  in  point,  it  is 
submitted  that  the  defendant  ought  not  to  be  deprived  of  the 
opportunity  of  raising  it  upon  the  record. 

Jervis,  Ch.  J.  : 

I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case. 
There  can  be  no  doubt  as  to  the  propriety  of  the  rejection  of  the 
application  as  originally  made,  to  be  permitted  to  rejoin,  in 
addition  to  the  statement  that  the  plaintiff  was  a  Frenchman  and 
was  domiciled  in  France  at  the  time  the  causes  of  action  accrued 
there,  and  that  more  than  six  years  have  elapsed,  the  further  state- 
ment that  the  plaintiff  recovered  judgments  against  the  defendant 
in  respect  of  the  same  causes  of  action  in  France,  whereby,  accord- 
ing to  the  French  law,  the  causes  of  action  were  extinguished  ;  for, 
that  clearly  would  have  been  a  departure  from  the  plea  of  the 
Statute  of  Limitations,  and  no  answer  to  the  replication.  Mr. 
Crowdei',    therefore,  very  properly  modified  his  application  before 

(1)  2  W.  Bl.  723. 
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Lapond  *u8.  But,  even  as  it  is  now  proposed  to  shape  the  rejoinder,  it 
Ruddock,     seems  to  me  that  it  ought  not  to  be  allowed.     The  declaration  is 

[  'SIS  ]  upon  several  promissory  notes.  The  defendant  pleads  the  Statute 
of  Limitations.  The  replication  states,  that,  at  the  respective  times 
when  the  said  several  causes  of  action  in  the  plea  mentioned, 
accrued,  the  plaintiff  was  in  parts  beyond  the  seas,  and  not  in  any 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  nor  any 
of  the  islands  of  Man,  &c.,  and  that  he  afterwards  returned  from 
the  said  parts  beyond  the  seas  into  this  kingdom,  and  which  was 
his  first  return  into  this  kingdom  from  the  said  parts  after  the  said 
causes  of  action,  and  every  of  them,  accrued,  and  that  he  com- 
menced this  suit  within  sis  years  next  after  his  said  first  return 
into  this  kingdom.  The  rejoinder  now  proposed,  is,  that  the 
plaintiff  is  a  Frenchman  domiciled  in  France,  and  that  the  causes 
of  action  accrued  there, — so  as  to  negative  inferentially  that  the 
plaintiff  '*  returned  "  to  this  country,  within  the  meaning  of  the 
proviso.  It  seems  to  me  that  that  is  seeking  to  put  too  strict  a 
construction  upon  the  statute ;  and  that  the  mere  circumstance  of 
the  cause  of  action  accruing  in  France,  and  the  plaintiff  being  a 
domiciled  Frenchman,  is  no  answer  to  a  replication  like  this.  The 
point  was  determined  in  Williams  v.  Jones,  where  it  was  held,  in 
effect,  that  the  Statute  of  Limitations  does  not  run  against  a 
foreigner  who  has  never  been  in  this  country.  It  is  said  that  that 
case  is  inapplicable,  because  the  parties  were  English-bom  subjects. 
But  the  point  expressly  arose  in  Shithorst  v.  Qramey  where  it 
plainly  appears  from  the  judgment  in  8  Wilson,  145,  that  the 
plaintiff  was  a  foreigner,  and  the  Court  held  that,  being  a  foreigner* 
he  had  six  years  for  bringing  his  action  after  his  first  coming  to 
this  country.  The  Statute  of  Limitations  is  a  rule  of  procedure 
only ;  and  foreigners  suing  here  are  only  allowed  the  time  limited 

[  *819  1  '^y  ^^^  statute  of  James,  without  ^reference  to  any  limitation  which 
may  obtain  in  the  country  where  the  contract  was  made.  Assum- 
ing that  the  8rd  section  is  applicable  to  foreigners  suing  in  our 
Courts,  it  follows  that  the  proviso  in  s.  7  must  also  apply  to  them. 
The  fair  meaning  of  the  two  sections  together,  is,  that  an  action  on 
simple  contract  shall  be  brought  within  six  years  of  the  accrual  of 
the  cause  of  action ;  but  that,  if  the  plaintiff  is  abroad  at  the  time 
the  cause  of  action  accrues, — whether  he  be  a  foreigner  or  an 
Englishman, — the  six  years  run  from  the  time  of  his  first  coming 
into  England.  I  think  we  ought  not  to  allow  this  matter  to  be  put 
upon  the  record,  seeing  that  it  is  already  decided. 
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Maule,  J. :  Lapokd 

r. 

It  seems  to  me  that  this  is  a  perfectly  clear  case.  The  meaning  of  RuiiDooK. 
the  Statute  of  Limitations  is  not  at  all  doubtful,  when  its  language 
is  considered.  The  8rd  section  having  limited  the  time  for  com* 
mencing  actions,  the  7th  section  introduces  a  proviso,  that,  if  the 
plaintiff  is  beyond  the  seas,  or  under  certain  other  disabilities  there 
enumerated,  at  the  time  of  the  accruing  of  the  cause  of  action,  he 
shall  have  the  same  time  after  his  return  to  this  country  wherein  to 
bring  his  action,  as  other  persons  having  no  such  impediment.  It 
seems  to  me  that  these  latter  words  throw  light  upon  the  previous 
words,  showing  the  intention  of  the  statute  to  be,  that  those  who 
are  under  any  of  the  impediments  mentioned  in  the  7th  section  at 
the  time  the  cause  of  action  accrues,  may  bring  their  actions  within 
the  period  limited  by  the  3rd  section,  from  the  moment  when  the 
impediment  is  removed.  That  is,  as  soon  as  they  are  in  the 
position  of  having  no  impediment  to  their  bringing  an  action,  the 
statute  is  to  run  against  them  from  that  time.  The  construction 
put  upon  the  statute  by  the  Lord  Chief  Justice,  is  supported  by 
plain  common  sense,  as  well  as  by  authority.  The  general  scope  of 
the  Statute  of  Limitations  *ha8  been  the  subject  of  too  many  [  *820 1 
judicial  decisions  to  be  open  to  much  doubt.  A  groat  degree  of 
indulgence  is  given  to  persons  who  are  under  certain  disabilities. 
That  indulgence  is  removed  from  the  time  the  disability  ceases 
to  exist.     The  statute  is  to  be  construed  with  liberality. 

Cresswbll,  J.  and  Talfourd,  J.,  concurring. 

Rule  re/used. 


MARWOOl)  V.  WATERS.  im. 

(la  C.  B.  820-821.)  '^!!!l^- 

A.  and  B.  had  a  conversation  about  the  letting  of  a  cottage  which  A.  [  820  ] 
claimed  as  heir-at-law  of  his  father,  who  had  been  in  poBsession  for  fifty 
3'ear8  before  his  death,  but  no  agreement  was  come  to.  B.  afterwai-ds  took 
forcible  possession  of  the  cottage ;  and,  in  a  plaint  in  the  county  court,  in 
which  A.  claimed  two  years'  rent,  B.  set  up  the  title  of  the  lord  of  the 
manor:  Held,  that,  inasmuch  as  there  was  no  evidence  of  tenancy,  the 
title  properly  came  in  question ;  and  a  prohibition  was  issued  (1). 

The  plaintifif  sued  the  defendant  in  the  County  Court  of  Lincoln- 
shire for  two  years'  rent  of  a  cottage  and  premisefl  at  Goulceby, 
from  the  5th  of  July,  1850,  to  the  5th  of  July,  1852. 

It  appeared  that  one  William  Marwood,  the  father  of  the  plaintiff, 
(1)  ISee  Count)'  Coui-ts  Act,  1888,  ss.  66  and  60. 
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Marwood  had  lived  in  the  cottage  in  question  for  upwards  of  fifty  years ;  and 
Watjbbs.  that,  shortly  after  his  death,  viz.  on  the  28th  of  June,  1850,  the 
defendant  asked  the  plaintiff  if  he  would  let  or  sell  him  the  cottage ; 
that  the  plaintiff  declined  to  sell,  hue  offered  to  let  it ;  that  the 
defendant  then  asked  what  rent  he  would  require,  to  which  the 
plaintiff  replied,  51.  a  year ;  that  the  defendant  objected  that  this 
was  too  much,  and  went  away  ;  and  that  a  few  days  afterwards  the 
defendant  took  forcible  possession  of  the  premises,  and  had  retained 
it  ever  since.  It  further  appeared,  that  the  plaiutriff  had  applied  to 
a  magistrate  for  a  summons  against  the  defendant  for  the  forcible 
entry,  but  that  the  magistrate  declined  to  interfere ;  and  that  the 
defendant  had  entered  with  the  consent  of  the  steward  of  the  lord 
of  the  manor,  to  whom  he  had  paid  a  small  rent  for  the  iiuemises. 
[  *82i  ]  Under  these  circumstances,  it  was  submitted  that  the    *county 

court  had  no  jurisdiction,  the  title  to  the  premises  being  in  question. 
The  Judge,  however,  gave  a  verdict  for  the  plaintiff  for  lOL,  being 
for  two  years'  rent  at  the  rate  of  51.  a  year ;  although,  at  the  same 
time,  he  stated  that  there  was  no  evidence  to  show  that  that  rent 
was  agreed  on,  but  that,  as  there  was  clearly  a  letting  for  some 
rent,  the  rent  which  had  been  named  by  the  plaintiff  in  June,  1850, 
was  the  rent  which  he  should  order  the  defendant  to  pay. 

Lush,  on  a  former  day  in  this  Term,  obtained  a  rule  calling 
upon  the  plaintiff  to  show  cause  why  a  writ  of  prohibition  should 
not  issue  ta  the  Judge  of  the  county  court,  to  restrain  all  further 
proceedings  in  the  said  Court  against  the  defendant  upon  the  judg- 
ment recovered  against  him  upon  the  said  plaint.  He  submitted 
that  the  relation  of  landlord  and  tenant  had  never  been  created 
between  the  parties ;  and  that  a  claim  of  right  was  clearly  involved, 
the  contest  being  whether  the  plaintiff  was  entitled  to  the  premises 
as  heir-at-law,  or  as  administrator  to  his  father,  or  whether  the 
premises  belonged  to  the  lord  of  the  manor. 

Phipson  now  showed  cause  : 

The  Judge  of  the  county  court  properly  held  that  the  defendant 
had  no  right  to  dispute  the  plaintiff's  title:  the  only  question 
between  the  parties  was  one  of  fact,  what  was  the  amount  of  rent,  or 
the  value  of  the  occupation.  As  there  was  clearly  a  letting,  the 
amount  of  rent  was  for  the  Judge. 

Per  Curiam  : 

There  was  no  evidence  whatever   to   show  that  the  relation  of 
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landlord   and   tenant  had   ever   been   created.     Tlie   whole   was     Maewood 
clearly  a  questi 
made  absoluta 


clearly  a  question  of  title.     The  rule  for  the  prohibition  must  be      waters. 


Rule  absolute. 


BRADLEY,  Executor  of  HANNAH  BRADLEY,  issa. 

Deceased  v.  JAMliS.  fLf  * 

(13  C.  B.  822—825  ;  S.  C.  I  C.  L.  R  494 ;  22  L.  J.  C.  P.  193.)  f  ^^^  ^ 

In  an  action  by  the  executor  of  the  payee  against  the  maker,  upon  a 
promissory  note  more  than  six  years  overdue,  the  plaintiff,  in  order  to  take 
the  case  out  of  the  Statute  of  Limitations,  produced  a  book  in  which  he 
had,  in  the  years  1844  and  1847  respectively,  at  the  request  of  the  testatrix, 
entered  two  payments  as  for  interest  due  upon  the  note,  which  she  told  him 
she  had  received  from  the  defendant :  Held,  admissible  evidence,  as  entries 
against  the  interest  of  the  party  making  them. 

This  was  an  action  of  assumpsit  on  a  promissory  note  for 
50Z.,  bearing  date  in  1827,  and  payable  on  demand.  The  material 
plea  was  the  Statute  of  Limitations,  which  was  traversed  by  the 
replication. 

The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  in 
London  after  the  last  Term.  The  plaintiff,  who  was  the  executor  of 
the  payee,  produced  a  book  which  he  represented  to  have  belonged 
to  the  deceased,  and  in  which  he  stated  that  he  had  upon  two 
occasions,  viz.  in  1844  and  1847,  by  her  direction,  made  entries  of 
two  payments  of  41.  each  which  she  told  him  she  had  received  from 
the  defendant  a  day  or  two  before  on  account  of  interest  on  the 
promissory  note.     He  admitted  that  he  never  saw  any  money  pass. 

On  the  part  of  the  defendant,  it  was  objected  that  this  was  no 
evidence  of  payment  to  take  the  case  out  of  the  Statute  of  Limita- 
tions. His  Lordship,  however,  held  it  to  be  admissible,  and  the 
jury  found  a  verdict  for  the  plaintiff  for  67 L 

O'Malley  now  moved  for  a  new  trial,  on  the  ground  of  the 
raisreception  of  evidence : 

The  evidence  in  question  was  clearly  inadmissible.  The  9 
Geo.  IV.  c.  14,  s.  1,  enacts,  that,  "  in  actions  of  debt  or  upon  the  case 
founded  upon  any  simple  contract,  no  acknowledgment  or  promise 
by  words  only  shall  be  deemed  suflBcient  evidence  of  a  new  or  con- 
tinuing promise  whereby  to  take  any  case  out  of  the  operation  of 
the  21  Jac.  I.  c.  16,  s.  8,  and  10  Car.  11.  c.  6  (Irish),  or  either  of 
them,  or  to  *deprive  any  party  of  the  benefit  thereof,  unless  such       [  ♦823  ] 
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Bradley  acknowledgment  or  promise  shall  be  made  and  contain^  by  or  in 
James.  some  writing  to  be  signed  by  the  party  chargeable  thereby :  provided 
always  that  nothing  herein  contained  shall  alter  or  take  away  or 
leAsen  the  effect  of  any  payment  of  any  principal  or  interest  made 
by  any  person  Whatsoever.'*  And  the  3rd  section  enacts  that ''  no 
indoi*8ement  or  memorandum  of  any  payment,  made  or  written  after 
the  time  appointed  for  this  Act  to  take  eflFect,  upon  any  promissory 
note,  bill  of  exchange,  or  other  writing,  by  or  on  behalf  of  the  party 
to  whom  such  payment  shall  be  made,  shall  be  deemed  sufficient 
proof  of  such  payment,  so  as  to  take  the  case  out  of  the  operation 
of  either  of  the  said  statutes."  Here,  the  entry  was  treated  as  a 
declaration  by  the  deceased  that  she  had  received  the  money,  and 
received  it  as  a  payment  of  interest  due  on  the  note. 

(Maule,  J. :  It  was  an  admission  of  the  deceased  person  agaiuEt 
her  own  interest,  and  therefore  evidence.) 

It  has  never  yet  been  decided  that  an  entry  by  a  party,  of  the  receipt 
of  money  paid  to  himself,  without  more,  is  any  evidence  of  part- 
payment  to  take  a  case  out  of  the  statute. 

(Maule,  J. :  The  case  of  the  accoucheur,  Higham  v.  Ridgwai/  (i), 
which  is  commonly  referred  to,  is  a  case  of  that  sort.) 

There  Lord  Ellbnborouoh  says,  **  I  think  the  evidence  was  properly 
admitted,  upon  the  broad  principle  on  which  receivers'  books  have 
been  admitted,  viz.  that  the  entry  made  was  in  prejudice  of  the 
party  making  it."  The  entry  there  was  an  entry  made  by  a 
deceased  accoucheur  in  his  book,  of  having  delivered  a  woman  of  a 
child  on  a  certain  day,  referring  to  his  ledger,  in  which  he  had  made 
a  charge  for  his  attendance,  and  marked  the  charge  as  paid.  It 
cannot  be  said  that  the  entry  here  is  against  the  interest  of  the  party 
making  it,  when  its  effect  is,  to  prevent  the  Statute  of  Limitations 
from  running  against  the  demand. 

[824  ]  (Talpourd,  J. :  In  *I{ejc  v.  The  Inhabitants  of  Hendon  (2),  which 

was  an  indictment  against  the  defendants  for  non-repair  of  a  bridge, 
the  only  evidence  of  their  liability  to  repair,  was,  an  entry  in  the 
book  of  a  deceased  carpenter,  of  repairs  done  by  him  to  the  fence  of 
the  bridge,  containing  an  acknowledgment  that  the  parish  had  paid 
him  the  amount.) 

(1)  10  R.  R.  235  (10  EoBt,  109).  (2)  38  R.  E.  333  (4  B.  &  Ad.  628). 
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The  qaestion  was  much  discussed  in  Fursdon  v.  Clogg  (l),  but  the      Bradlkt 
case  was  decided  upon  another  ground.  Jamvs. 

(Jervis,  Ch.  J. :  The  Court  of  Exchequer  in  Willis  v.  Neivham  (2) 
held  that  no  mere  admission  of  payment  will  suffice  to  take  a  case 
out  of  the  Statute  of  Limitations :  but  that  has  many  times  been 
doubted,  and  at  last  the  court  of  error  has  overruled  it :  Cleave  v. 
Jones  (3).) 

In  Cleave  v.  Jones,  the  entry  was  in  the  account-book  of  the  defen- 
dant,, and  in  her  own  hand-writing :  it  was  a  clear  admission  by  her 
that  she  had  paid  interest  on  the  debt  within  six  years.  The  Court 
there  concede  that  the  construction  they  put  upon  the  statute 
lets  in  one  of  the  many  mischiefs  the  statute  intended  to  guard 
against. 

(Jervis,  Ch.  J. :  That  is  not  the  fair  effect  of  the  judgment. 

Cresswell,  J. :  A  verbal  admission  in  the  presence  of  a  third 
person,  you  must  admit,  would  do.) 

The  words  of  the  8rd  section  of  the  9  Geo.  IV.  c.  14,  admit  of  two        [  ^25  ] 
constructions :  the  question  is,  which  of  the  two  is  the  more  con- 
sistent with  the  intention  of  the  Legislature. 

Maulb,  J. : 

I  am  of  opinion  that  there  is  nothing  in  the  point  to  make  it 
necessary  or  advisable  to  grant  a  rule  in  this  case.  It  is  quite  clear 
this  is  an  admission  against  the  interest  of  the  party  making  it,  at 
the  time  it  was  made.  It  is  like  the  case  I  alluded  to,  of  Higham 
v.  Ridgway,  The  statute  says  that  no  acknowledgment  or  promise 
by  words  only  shall  be  deemed  sufficient  evidence  of  a  new  or  con- 
tinuing promise  whereby  to  take  any  case  out  of  the  operation  of 
the  Statute  of  Limitations,  unless  such  acknowledgment  or  promise 
shall  be  made  and  contained  by  or  in  some  writing  to  be  signed  by 
the  party  chargeable  thereby ;  provided  that  nothing  herein  con- 
tained shall  alter  or  take  away  or  lessen  the  effect  of  any  payment 
of  any  principal  or  interest  made  by  any  person  whatsoever.  That 
never  was  intended  to  lessen  the  effect  of  proof  of  payment,  but  is 
confined  to  promises  or  acknowledgments  by  words  only.     It  was 

(1 )  62  R.  E.  710  (10  M.  &  W.  673).  (3);^86  B.  B.  399  (6  Ex.  673). 

(2)  3Y.  &  J.  618. 
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Bbadlbt     not  intended  to  repeal  the  law  as  to  proof :  it  leaves  the  payment 

James.       to  have  all  the  operation  it  had  before,  if  proved  by  any  admissible 

evidence.     The  3rd  section  only  applies  to  the  case  where  there  is 

nothing  more  than  an  indorsement  or  memorandum  on  the  note 

or  bill  or  other  writing  which  constitutes  the  contract  declared  on. 

The  rest  of  the  Court  concurring, 

Rule  refused 

1863.  T      CORK  AND  BANDON   RAILWAY  COMPANY 

May  31. 

V.  GOODE(l). 


[«26] 


(13  C.  B.  826—836 ;  S.  C.  22  L.  J.  C.  P.  198  ;  17  Jur.  555.) 

An  action  of  debt  by  a  Railway  Company  against  one  of  its  members,  for 
calls,  under  the  Companies  Clauses  Consolidation  Act  (8  ft  9  Vict.  c.  16), 
and  the  special  Act  (8  &  9  Vict.  o.  cxxii.),  is  an  action  founded  upon  a 
statutory  liability ;  and  therefore  a  plea  **•  that  the  action  is  founded  upon 
contructB  without  specialty,  and  that  the  alleged  causes  of  action  did  not, 
nor  did  any  or  either  of  them,  accrue  within  six  years  before  the  suit,**  is 
a  bad  plea,  the  proper  limitation  to  such  an  action  being  twenty  years,  by 
the  Civil  Procedure  Act,  1833  (3  &  4  Will.  IV.  c.  42),  s.  3. 

This  was  an  action  of  debt  for  calls  upon  railway  shareB.  The 
declaration  stated  that  the  defendant  was  the  holder  of  thirty  shares 
in  the  Cork  and  Bandon  Railway  Company,  and  was  indebted  to 
the  said  Company  in  the  sum  of  8252.,  in  respect  of  nine  calls,  that 
is  to  say,  seven  calls  of  2/.  10«.  each,  and  two  calls  of  5/.  each,  upon 
each  of  the  said  shares ;  whereby  an  action  had  accrued  to  tiie  said 
Company,  by  virtue  of  the  "Companies  Clauses  Consolidation  Act, 
1846"  (8  &  9  Vict.  c.  16),  and  the  "Cork  and  Bandon  Railway 
Act,  1845  "  (8  &  9  Vict.  c.  cxxii.) ;  but  the  defendant  had  not  paid 
the  same,  or  any  part  thereof :  And  also  for  money  payable  by  the 
defendant  to  the  said  Company  for  interest  upon,  and  for  the  for- 
bearance at  interest  by  the  said  Company  to  the  defendant,  at  his 
request,  of  moneys  owing  from  the  defendant  to  the  said  Company : 
And  for  money  found  to  be  due  from  the  defendant  to  the  said 
Company  on  an  account  stated  between  them :  And  the  said 
Company  claimed  1,500/. 

Second  plea,  that  the  action  is  upon  contracts  without  specialty, 
and  that  the  alleged  causes  of  action  did  not,  nor  did  any  or  either 
of  them,  accrue  within  six  years  before  this  suit. 

To  this  plea  the  plaintiffs  demurred,  the  ground  of  demurrer 
stated  in  the  margin  being,  that  the  Statute  of  Limitations  referred 

(1)  Q\\^^,  lit  re  Manchester  and  Mil-  Thomson  ▼.  Lord  Clanmorris  [1900] 
ford  Ry,  Co,  [1897J  1  Cb.  276,  282 j      I  Ch,  7 18, 722, 728, 69 L.J. Ch. 337,  C. A 
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to  by  the  second  plea,  and  therein  pleaded,  was  not  pleadable  to  the     The  Cobk 
causes  of  action  declared  on.  railway  Go. 


Beasley   (with   whom  was  Byles,   Serjt.),  in  support  of  the 
demurrer  : 


V, 
OOODB. 


The  second  plea  is  no  answer  to  the  ^action.  The  action  is  [  *827  ] 
brought  upon  a  specialty,  and  therefore  the  limitation  is,  the 
twenty  years  provided  by  the  8  &  4  Will.  IV.  c.  42,  s.  8,  and  not 
the  six  years  provided  by  the  21  Jac.  I.,  c.  16,  s.  2.  The  Companies 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16,  ss.  8,  8,  9,  21,  22,  28, 
24,  26,  27,  and  28,  show  that  the  liability  of  the  defendant  in  this 
action  is  the  creature  of  the  statute.  The  defendant  admits  that  he 
is  a  shareholder  in  the  sense  defined  in  section  8  (l).  In  llie 
AgHcuUural  Cattle  Insurance  Company  v.  Fitzgerald  (2),  where  an 
objection  was  taken  to  the  Company's  deed  of  settlement,  Lord 
Campbell  said,  ''  This  is  not  an  action  on  the  deed,  but  upon  the 
Act  of  Parliament,  which  renders  the  defendant  liable  to  be  sued  in 
this  form,  if  he  was  a  shareholder  when  the  call  was  made."  So,  in 
The  South  Staffordshire  Railway  Company  \.  Burnside  (3),  Parke,  B., 
says  that  the  obligation  to  pay  calls  depends  upon  the  statute. 

(Maule,  J. :  If  the  statute  makes  it  a  debt,  it  is  a  contract.) 

[He  cited  The  Birkenhead,  Lancashire,  and  Cheshire  Junction 
Railway  Company  v.  Pitcher  (4).]  In  Talory  v.  Jackson  (6),  [829] 
it  was  held  that  the  21  Jac.  I.  c.  16,  did  not  extend  to  an 
action  of  debt  upon  the  2  &  8  Edw.  VI.  c.  13,  for  not  setting  out 
tithes,  because  it  was  founded  upon  a  specialty.  So,  in  Jones  v. 
Pope  (6),  it  was  held  that  debt  for  an  escape  of  one  in  execution,  is 
not  within  the  Statute  of  Limitations,  21  Jac.  I.  c.  16,  for,  at 
common  law,  no  action  of  debt  lay  against  a  gaoler  for  an  escape  out 
of  execution.    So,  here^  the  action  is  based  solely  upon  the  statute. 

(Jbrvis,  Ch.  J. :  The  analogy  of  those  cases  is  not  quite  perfect : 
but  for  the  1  Ric.  II.  c.  12,  debt  would  not  have  lain  for  the  escape ; 

(1)  Which  enacts  that  "  every  person  be  deemed  a  shareholder  of  the  Coin- 

who  shall  have  subscribed  the  pre-  pany." 
scribed  sum  or  upwards  to  the  capital         (2)  16  Q.  B.  432. 
of   the  Company,  or  shall  otherwise         (3)  5  Ex.  129. 
have  become  entitled  to  a  share  in  the         (4)  82  R.  B.  599  (5  Ex.  24). 
Company,  and  whose  name  shall  have         (6)  Cro.  Car.  513. 
been  entered  on  the  register  of  share-  (6)  1  Saund.  36. 

holders  hereinafter  mentioned,  shall 

48—2 
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The  Cohk     and,  but  for  the  statute  2  &  8  Edw.  VI.  c.  13,  no  action  would  have 

Kailway  Co.  laui  for  not  setting  out  tithes.) 
r. 

So,  here,  the  defendant  would  not  have  been  suable  in  this  form 
for  not  paying  calls,  but  for  the  statute. 

(Maule,  J. :  You  say  that  the  facts  stated  here  do  not  show  any 
contract,  except  for  the  statute?) 

Exactly  so.  The  defendant  becomes  bound  by  the  statutory 
contract, — a  record  of  the  highest  nature  :  and  a  duty  is  imposed 
upon  him  by  the  statute,  for  the  breach  of  which  the  special  form 
of  remedy  is  given.  The  liability  is  created  by,  and  altogether 
founded  on,  the  statute.  That  an  action  on  a  statute  is  an  action 
upon  a  specialty,  is  clear  from  Bac.  Abr.  Limitation  of  Actions 
(D,  3),  and  Com.  Dig.  Temps.  (G.  15).  In  the  case  of  The  Tohacco-Pipe 
Makers*  Company  v.  Loder  (1)  the  action  was  upon  a  bye-law ;  the 
observations  of  Patteson,  J.,  show,  that,  if  the  action  had  been  upon 
the  charter,  the  decision  would  have  been  different. 

(Maule,  J. :  The  bye-law  became  obligatory  on  the  defendant, 
[  *830  ]       not  by  *virtue  of  the  charter,  but  by  virtue  of  the  Act  of  Parlia- 
ment which  made  them  binding.) 

By  demurring,  the  plaintiffs  do  not  admit  the  allegation  in  the  plea 
that  the  action  is  upon  contracts  without  specialty,  inasmuch  as 
the  Court  can  see  that  it  is  an  action  founded  upon  the  statute. 

Udallf  contra : 

The  plea  is  good.  The  liability  to  pay  calls  is  a  liability  on  a 
contract  without  specialty.  Either  assumpsit  or  case  would  lie. 
An  action  upon  a  statute  is  a  totally  different  thing.  A  man  may 
become  a  shareholder  in  a  variety  of  ways,  as,  by  subscribing 
towards  the  funds  of  the  Company  before  the  Act  of  Parliament  is 
obtained,  by  becoming  an  allottee,  or  by  buying  shares  in  the 
market,  or  by  bequest,  or  marriage,  &c.  The  Srd  section  of  the 
special  Act,  8  &  9  Vict.  c.  cxxii.,  shows,  that,  at  the  time  of  the  Act 
passed,  the  whole  capital  had  not  been  subscribed  for.  The  7th 
section  of  the  8  &  9  Vict.  c.  16,  makes  the  shares  personal  estate. 
In  The  Great  North  of  Enrjlafid  Railway  Company  v.  Biddxdph  (2), 
in  an  action  by  a  Bailway  Company  for  calls,  the  declaration  alleged 

(1)  83  £.  B.  728  (16  Q.  B.  765).  (2;  56  B.  B.  699  (7  M.  &  W.  243). 


VOL.  xciii.]  1853.     C.  P.     13  C.  B.  880—832.  757 

that  "  the  defendant  subscribed  for  a  large  sum  of  money,  to   wit,     Thb  Cork 
5,0002.,  towards  the  undertaking  mentioned  in  the  Act,"  &c.     The  railway  co 
Company  were  impowered  by  the  3rd  section  of  their  Act,  6  ♦&  7       qqodb. 
Will.  IV.  c.  cv.,  to  raise  l,000,000i.   for  constructing  and  main-       [  •sai  ] 
taining  the  railway,  and  by  the   195th  section  it  appears  that 
660,000/.  had  been   subscribed  for  by  several  persons,  under  a 
contract  binding  themselves  and  their  heirs,  before  the  passing  of 
the  Act.    A  motion  having  been  made  in  arrest  of  judgment,  on 
the  ground   that  the    declaration    should   have    alleged    a    sub- 
scription by  deed, — it  was  held,  that  the  declaration  was  good  after 
verdict ;  and  the  Court  also  inclined  to  think  it  would  have  been 
good  on  special  demurrer.     In  The  Sheffield,  Ashton-under-Lynet 
and  Manchester  Railway  Company  v.  Woodcock  (l)  it  was  held,  that 
a  transfer  of  railway  shares  from  an  original  subscriber  to  the 
undertaking  made  before  the  formation  of  a  register  of  proprietors 
pursuant  to  the  Act,  but  after  the  passing  of  the  Act,  is  good, 
although  the  transferror  be  never  registered  as  a  proprietor.     No 
deed  is  ever  signed  between  the  shareholders  and  the  Company. 

(Crbsswell,  J. :  What  is  the  contract  between  the  shareholders 
and  the  Company  ?  When  is  it  made  ?  and  how  ?  By  writing, 
by  word  of  mouth,  or  by  instrument  under  seal  ? 

Maule,  J. :  Where  is  the  shareholder's  undertaking  to  pay  calls 
but  for  the  statute?) 

It  must  be  conceded  that  there  is  none. 

(Mauls,  J. :  Then  he  undertakes  by  the  statute.  Is  an  action 
brought  upon  that  undertaking  an  action  upon  a  contract  without 
specialty  ?) 

It  is  submitted  that  it  is.  In  The  South  Staffordshire  Railway  Company 
V.  Burnside(:2,),  Parkb,  B.,  says:  "The  statute  which  enables  the 
Company  to  recover  calls,  no  doubt,  merely  enforces  an  obligation 
on  the  shareholders,  created  by  contract.  If  the  defendant  con- 
tracted with  the  Company  to  take  twenty  shares,  upon  each  of 
which  the  capital  to  be  contributed  was  201.,  he  may  be  said  to 
have  agreed  with  them  to  pay  201.  per  share  by  such  instalments 
as,  according  to  the  statute,  they  were  entitled  to  require/'  If,  then, 
shares  may  be  obtained  by  a  parol  *contract,  this  is  an  action       [  •832  ] 

(1)  66  B.  R.  788  (7  M.  &  W.  674).  (2)  6  Ex.  129. 
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thbCouk  fonnded  npon  a  contract  without  specialty.  Where  a  statute 
Railway  Co.  impowers  parlies  to  do  a  certain  thing,  and  the  thing  has  been  done, 
OooDB.  assumpsit  will  lie.  Thus,  in  Bctl  v.  Burrows  (1),  a  private  Act  of 
Parliament  gave  power  to  Commissioners  to  divide  common  fields, 
and  to  make  such  orders  and  regulations  as  they  should  think  fit ; 
they  awarded  that  all  proprietors  of  land  allotted  to  them  which 
had  been  ploughed  or  manured  since  any  com  had  been  reaped, 
should  pay  to  the  person  who  had  manured  or  ploughed  it,  4s.  an 
acre, — it  was  held,  that  general  indMtatus  assumjisft  would  lie.  So, 
in  Rami  v.  Green  (2),  assumpsit  was  brought  to  recover  money  due 
to  the  plaintiff  as  vicar  of  a  parish  in  Coventry,  pursuant  to  an 
order  made  by  the  Lord  Chancbllor  and  the  Chief  Justices  of  the 
King's  Bench  and  Common  Pleas,  agreeably  to  the  directions  of  a 
private  Act  of  Parliament  concerning  tithes,  passed  in  the  4  &  5 
Phil.  &  M.  c.  5. 

(Maulb,  J. :  Assumpsit  was  brought,  and  the  defendant  did  not 
object  to  it.     That  case  is  an  instance,  but  no  authority.) 

Lord  Mansfield  said :  *'  The  action,  which  is  an  action  of  assumpsit, 
is  brought  in  consequence  of  a  right  liquidated  by  means  of  the 
statute.  The  statute,  therefore,  is  the  only  ground  of  action.  With- 
out it,  we  had  no  authority  to  make  the  order  we  did :  but,  when 
the  order  was  made,  the  law  raised  an  assumpsit."  So,  in  Peck  v. 
Wood  (3),  assumpsit  was  maintained  for  a  moiety  of  the  expense  of 
a  party-wall,  under  the  Building  Act,  14  Geo.  III.  c.  78,  s.  41. 
Here,  no  action  lies  against  a  party  merely  in  consequence  of  his 
being  a  shareholder  in  the  Company:  to  render  him  liable,  the 
directors  must  make  a  call  (8  &  9  Yict.  c.  16,  s.  22),  and  that  is  no 
specialty.  Upon  the  authority  of  these  cases,  and  of  Com.  Dig. 
Action  upon  Statute  (E),  it  is  laid  down  in  1  Chitty  on  Pleading, 
7th  edit.  p.  118,  that,  ''though  a  statute  may  in  some  respects  be 
[  *833  ]  considered  as  a  specialty,  *yet  assumpsit  may  be  supported  for 
money,  &c.,  accruing  due  to  the  plaintiff  under  the  provisions 
thereof,  he  not  being  thereby  restricted  to  any  other  particular 
remedy."  It  is  not  necessary  to  show  that  this  is  an  action  of  debt 
at  all :  the  Company  may  proceed  in  equity.  The  judgment  of  the 
Court  of  Queen's  Bench  in  The  Tobacco-Pipe  Makers*  Company  v. 
Loder{4),  it  is  submitted,  has  a  material  bearing  upon  this  case. 
Unless  this  contract  is  governed  by  the  limitation  in  the  21  Jac.  I. 

(1)  Bull.  N.  P.  129.  (3)  6  T.  R.  130. 

(2)  Cowp.  474.  (4)  83  B.  IL  728  (16  a  B.  765). 


r. 
Goods. 
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c.  16,  s.  3,  there  is  no  limitation  at  all  applicable  to  the  ease  ;  for,     Ths  Cork 
the  3  &  4  Will.  IV.  o.  42,  s.  3,  which  speaks  of  ''debt  upon  any  kailwatCo. 
bond  or  other  specialty/'  must  be  confined  to  specialties  fjusdem 
geneiiSf  or  to  specialties  of  an  inferior  sort. 

Byles,  Serjt.,  in  reply : 

The  8th  section  of  the  8  &  9  Yict.  c.  16,  defines  shareholders, — 
**  every  person  who  shall  have  subscribed  the  prescribed  sum  or 
upwards  to  the  capital  of  the  Company,  or  shall  otherwise  have 
become  entitled  to  a  share  in  the  Company,  and  whose  name  shall 
have  been  entered  on  the  register  of  shareholders."  There  may  be 
shareholders  who  have  contracted  by  deed,  and  shareholders  who 
have  contracted  without  deed. 

(Cresswbll,  J. :  And  some  who  have  not  contracted  at  all. 

Maulb,  J. :  Except  so  far  as  the  statute  constitutes  a  contract.) 

The  22nd  section  impowers  the  directors  to  make  calls,  and  enacts 
that ''  every  shareholder  shall  be  liable  to  pay  the  amount  of  the 
calls  so  made,  in  respect  of  the  shares  held  by  him,  to  the  persons 
and  at  the  times  and  places  from  time  to  time  appointed  by  the 
Company."  And  the  26th  section  gives  the  form  of  declaration 
which  is  here  adopted. 

(Cresswbll,  J. :  Tolls  usually  depend  upon  the  charter ;  and  yet 
general  indebitatus  assumpsit  was  held  to  lie  for  them :  Seward  v. 
Baker  (i).) 

It  does  not  necessarily  follow  that  debt  might  not  be  maintained 
*upon  the  charter.     A  charter  is  no  specialty  as    regards    the       [  *834  ] 
grantees :  but  an  Act  of  Parliament  is  as  much  a  specialty  as  if  it 
had  the  seal  of  every  individual  member  of  the  public  upon  it. 

(Maulb,  J. :  A  charter  certainly  is  not  identical  with  an  Act  of 
Parliament.  If  an  Act  of  Parliament  says  that  certain  persons 
shall  pay  certain  moneys,  and  nothing  more,  debt  undoubtedly  is 
the  appropriate  remedy.  The  statute  creates  the  debt :  but  it  would 
be  necessary  to  allege  specially  all  the  circumstances  essential  to 
bring  the  party  under  the  liability,  but  for  the  short  form  given  by 
the  26th  section.) 

(1)  1  T.  R.  616. 
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The  CoBK     The  statute  intended  that  the  action  for  callB  shonld  be  an  action  of 

AND  tSAMDOK     *    •  .  i   n  •       • 

Railway  Co.  clel>t :  and  this  is  an  action  of  debt  upon  the  statutable  liability. 
OooDB.       -^^'^  ^'  B^^^ows  was  not  an  action  upon  a  statute.    Bann  v.  Green 
is  disposed  of  by  the  observation  of  Mr.  Justice  Maulb.     Peck  v. 
Wood  was  not,  properly  speaking,  an  action  upon  a  statute. 

(Maulb,  J. :  There  may  be  statutes  whicli  may  be  in  part  or  in 
whole  the  foundation  of  an  action  of  assumpsit.  This  is  debt, 
founded  upon  the  statute,  and  upon  nothing  else.) 

The  case  is  clearly  governed  by  the  limitation  applicable  to  actions 
of  covenant  or  debt  upon  specialty,  in  the  3  &  4  Will.  IV.  c  42, 
s.  3. 

Jbbyis,  Ch.  J. : 

I  am  of  opinion  that  the  second  plea  in  this  case  is  no  answer  to 
the  action,  and  that  the  plaintiffs  are  entitled  to  judgment.  This 
is  an  action  of  debt :  it  professes  to  be  an  action  upon  the  statutes 
8  &  9  Vict.  c.  16,  and  8  &  9  Vict.  c.  cxxii.,  and  is  in  the  form  given 
by  the  26th  section  of  the  former  Act.  I  think  it  is  an  action  upon 
statute.  There  are  various  modes  of  becoming  a  holder  of  shares 
pointed  out  by  the  statute:  some  members  of  the  Company  are 
liable  to  pay  calls,  others  are  not.  But  for  the  Act  of  Parliament, 
[  *SS5  ]  no  *action  could  be  brought  by  the  Company  against  one  of  its 
own  members.  This,  therefore,  is  an  action  brought  in  respect  of 
a  liability  created  by  statute,  and  therefore  is  an  action  founded 
upon  the  statute,  and  the  plea  which  relies  upon  the  six  years' 
limitation  is  no  answer  to  it:  consequently  the  plaintiffs  must 
have  judgment. 

Maule,  J. : 

I  also  am  of  opinion  that  this  is  a  bad  plea.  It  states  that  the 
action  is  upon  contracts  without  specialty,  and  that  the  alleged 
causes  of  action  did  not,  nor  did  any  or  either  of  them,  accrue 
within  six  years  before  this  suit.  When  we  look  at  the  declaration, 
we  find  that  the  action  is  brought  upon  two  statutes, — the  Com- 
panies  Clauses  Consolidation  Act,  8  &  9  Yict.  c.  16,  and  the  Cork 
and  Bandon  Bailway  Act,  8  &  9  Yict.  c.  cxxii.  It  is  manifest,  upon 
reading  the  declaration,  that  it  is  a  declaration  in  debt  upon  these 
two  statutes.  Now,  a  declaration  in  debt  upon  a  statute  is  a 
declaration  upon  a  specialty ;  and  it  is  not  the  less  so  because  the 
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facts  which  bring  the  defendant  within  the  liability,  are  facts  dehors     The  Cork 
the  statute:  that  must  constantly  arise  in  actions  for  liabilities  railway Ck). 
arising  out  of  statutes.    That  appearing  to  be  so,  the  allegation  in       goodk. 
the  plea,  that  the  action  is  upon  contracts  without  specialty,  is  a 
false  allegation  of  a  matter  of  law.     There  may,  undoubtedly,  be 
cases  where  a  statute  enables  an  action  to  be  brought,  which  never- 
theless is  not  an  action  on  the  Act  of  ParUament.    But  the  question 
is,  whether  that  state  of  things  exists  here.    1  think  it  manifestly 
appears  that  this  is  an  action  of  debt,  and  upon  the  statute,  and 
therefore  an  action  upon  a  specialty.     Whether  assumpsit  or  case 
would  lie,  leaves  altogether  untouched  the  question  whether  this 
plea  is  an  answer  to  this  action.    The  case  seems  to  me  to  be 
abundantly  clear.     The  proper  limitation  is  that  prescribed  by  the 
3  &  4  Will.  IV.  c.  42,  s.  3,  viz.  twenty  years :  an  action  upon 
statute  is  an  action  upon  a  specialty,  and  *is  clearly  comprehended       [  *836  ] 
within  the  words  of  that  section, — "  debt  upon  any  bond  or  other 
specialty,"   though  a  bond  is  the  plainest  and  simplest  kind  of 
specialty,  and  a  statute  the  highest.     Upon  the  whole,  I  concur  with 
the  Lord  Chief  Justice  in  thinking  that  the  plaintiff  is  entitled 
to  the  judgment  of  the  Court  upon  this  demurrer. 

Cresswell,  J. : 

I  am  entirely  of  the  same  opinion.  This  is  plainly  an  action 
upon  a  statutory  liability  to  pay  the  calls :  and  the  defendant  is 
not  at  liberty  to  tell  us  that  it  is  an  action  upon  contracts  without 
specialty. 

Talfourd,  J. : 

I  am  of  the  same  opinion.  The  relation  between  the  shareholders 
and  the  Company  is  the  creation  of  the  Act  of  Parliament.  The 
action  is  in  terms  founded  upon  the  Act  of  Parliament,  and 
consequently  an  action  upon  a  specialty  within  the  8  &  4  Will.  IV. 
c.  42,  s.  3. 

Judgment  for  the  plaintiffs. 


WENMAN  V.  ASH,  i8B3, 

(13  C.  B.  836-846;  S.  0.  1  0.  L.  B.  692;  22  L.  J.  0.  P.  190;  17  Jur.  579.)  "^"^  ^' 

Addressing  a  letter  to  a  wife,  containing  matter  reflecting  on  her  husband,         [  ^^^  ] 
is  a  publication. 

The  defendant,  who  had  lodged  in  the  house  of  the  plaintiff,  conceiving 
that  he  had  whilst  there  lost  certain  documents,  and  imagining  that  the 
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Wekmah     wife,  was  like  sending  it  to  the  plaintiff  himself ;  for,  husband  aud 
j^^        wife  are  for  all  legal  purposes  one. 

(Maule,  J. :  Is  a  man's  character  with  his  wife  worth  nothing  ?) 

It  is  difficult  to  see  how  he  could  sustain  injury  from  a  communica- 
tion made  to  her.  The  only  case  to  be  found  touching  a  libel  sent 
to  a  wife,  is,  that  of  Rex  v.  Wegener  (i),  which  was  the  case  of  an 
indictment,  where  Abbott,  J.,  intimated  that  the  indictment  which 
alleged  a  publication  with  intent  to  injure,  prejudice,  and  aggrieve 
the  prosecutor  in  his  profession  of  solicitor,  could  not  be  supported ; 
saying  that  ''  the  intention  on  the  part  of  the  defendant  in  sending 
the  letter  to  the  prosecutor  should  have  been  alleged  as  an  intention 
to  provoke  the  prosecutor,  and  to  excite  him  to  break  the  peace ; 
and  that,  where  a  letter  containing  the  libel  is  sent  to  the  wife,  it 
ought  to  be  alleged  as  sent  with  intent  to  disturb  the  domestic 
harmony  of  the  parties."  Then,  this  was  a  privileged  communica- 
tion, the  letter  being  written  upon  a  subject  in  which  the  writer  has 
an  interest.  In  2  Starkie  on  Evidence,  3rd  edit.  p.  631,  it  is  said, 
that,  '*  where  a  communication  imputing  misconduct  to  the  plaintiff, 
is  made  confidentially  by  a  person  interested,  to  a  person  interested, 
[  *840  ]  no  ^action  is  maintainable,  provided  it  was  made  bond  fide  with  a 
view  to  the  interests  of  those  concerned ;  and,  although  in  such 
case  the  expressions  used  are  stronger  than  the  exigency  of  the  case 
warranted,  it  is  a  question  for  the  jury  whether  they  were  used  with 
an  intention  to  defame,  or  with  good  faith  to  communicate  facts  in 
the  knowledge  of  which  the  party  had  an  interest" 

(Mauls,  J.:   What  interest  had  the  plaintiff's  wife   in   this 
communication  ?) 

She  had  an  interest  to  prevent  a  public  exposure. 

(Maule,  J. :  She  might  have  attained  that  object  by  burning  the 
letter. 

Cresswell,  J. :  If  such  a  communication  would  be  privileged 
when  made  to  the  wife,  would  it  not  be  equally  so  if  made  to  a 
brother  or  a  cousin  ?) 

(1)  19.K.  R.  712  (2  Stark,  N.  P.  C.  246). 
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The  opinions  of  two  of  the  Judges  in  Coxhead  v.  Ricliards  (1)  would      Wenmak 
seem  to  show  that  even  that  would  be  justifiable.  ash. 

(Crbsswbll,  J. :  I  think  not.) 

In  Somerville  v.  Hawkins  (2),  Maulb,  J.,  in  delivering  the  judgment 
of  the  Court,  says  that  the  rule  as  to  privileged  communications 
**  comprehends  all  cases  of  communications  made  bondjide,  in  per- 
formance of  a  duty,  or  with  a  fair  and  reasonable  purpose  of 
protecting  the  interest  of  the  party  using  the  words."  The  com- 
munication, therefore,  being  privileged,  that  is,  made  under  circum- 
stances which  rebutted  the  presumption  of  malice  which  would 
otherwise  have  arisen  from  the  nature  of  the  communication,  it 
was  for  the  plaintiff  to  show  affirmatively  that  the  defendant  was 
actuated  by  malicious  motives.  Sameirille  v.  Hawkins  was  acted 
upon  in  the  Court  of  Queen's  Bench  in  Taylor  v.  Hawkins  (8),  and 
subsequently  by  this  Court  in  HaiTxs  v.  Thompson  (4).  The  defen- 
dant had  an  interest  in  making  this  communication  to  any  person 
likely  to  aid  him  in  the  recovery  of  his  lost  documents.    In  Coxhead  3 

*v.  Richards,  the  communication   was   addressed   to   a   stranger :       [  *84i  ] 
here,  it  is  made  to  one  who  is  identified    in   interest   with  the 
plaintiff. 

(Talfourd,  J. :  Suppose  a  letter  like  this  addressed  to  a  master, 
would  that  be  privileged  ?) 

Possibly  that  could  not  be  contended.    In  Child  v.  Affleck  (5)  the 
defendant  was  a  volunteer. 

A  rule  nisi  having  been  granted, 

WilkinSf  Serjt.,  and  Bernard,  now  showed  cause : 

This  letter  was  clearly  libellous,  and  the  occasion  of  the  sending 
did  not  make  it  a  privileged  communication.  The  definition  of 
a  privileged  communication,  as  given  by  Maulb,  J.,  in  Someirille 
V.  Hawkins  (2),  and  which  has  been  universally  approved  of  and 
acted  upon,  is,  a  communication  that  is  made  bond  fide,  in  per- 
formance of  a  duty,  or  with  a  fair  and  reasonable  purpose  of  pro- 
tecting the  interest  of  the  party  making  it.  What  sense  of  duty 
could  induce  the  defendant  to  address  such  a  letter  as  this  to  the 

(1)  69  B.  B.  630  (2  C.  B.  669).        (4)  Ante,  p.  560  (13  C.  B.  333). 

(2)  84  B.  B.  709  (10  0.  B.  683).       (5)  33  R.  B.  216  (9  B.  &  C.  403). 

(3)  83  B.  B.  4711(16  a  B.  308). 
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Wbnman  plaintiff's  wife  ?  What  fair  and  reasonable  purpose  of  protecting 
Ash.  his  interest  could  influence  such  an  act  ?  It  is  said  there  was  no 
publication.  For  some  purposes,  it  is  true,  the  law  considers  man 
and  wife  as  one :  but  surelj  not  for  such  a  purpose  as  this.  The 
mischief  of  such  a  communication  as  this,  is  obvious.  In  whose 
estimation  would  a  man  wish  to  stand  well,  if  not  in  that  of  his 
wife? 

Byles,  Serjt.,  in  support  of  the  rule  : 
Sending  a  libellous  letter  to  a  man  himself  is  no  publication ; 
neither  is  sending  it  to  his  wife.     The  only  case  in  which  the  point 
has  been  glanced  at,  is,  the  case  already  referred  to  of  Rex  v. 
Wegener ;  and  that  was  an  indictment. 

(Maulb,  J. :  It  is  assumed  there  that  sending  a  libel  to  a  man's 
wife  is  an  indictable  offence,  if  properly  charged.) 

[  *842  ]  Sending  a  letter  to  a  man,  reflecting  upon  the  character  *of  his 
wife,  would  not  be  a  publication :  for  the  same  reason,  a  letter 
addressed  to  the  wife,  reflecting  upon  her  husband's  character, 
gives  no  cause  of  action. 

(Maulb,  J. :  Sending  a  letter  to  the  wife  may  be  the  worst  possible 
kind  of  publishing.  There  are  many  cases  in  the  old  digests  of 
actions  for  defamation  in  speaking  injuriously  about  a  man's  health. 
Suppose  a  letter  containing  imputations  of  that  sort  addressed  to  a 
wife?) 

There  may  be  cases  where  the  law  would  imply  malice :  but  here 
the  jury  have  expressly  negatived  malice. 

Then,  the  communication  was  privileged.  According  to  the 
doctrine  laid  down  by  the  Court  in  SomerviUe  v.  Hawkins,  and 
adopted  by  the  Court  of  Queen's  Bench  in  Tayhr  v.  Haickins,  it 
must  be  assumed  here  that  the  writer  honestly  believed  what  he 
wrote  to  be  true. 

(Maulb,  J. :  The  meaning  of  that  is,  that,  before  you  can  say 
that  a  communication  is  privileged,  you  must  assume  that  the 
party  believes  what  he  writes  to  be  true.  Where  the  matter 
relates  to  the  character  of  a  servant,  the  inquiry  privileges  any 
communication  which  has  reference  to  the  character.) 
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The  privilege  was  carried  to  a  great  length  in  Child  v.  Affleck  (i) :      Wenmam 
the  statement  there  was  that  the  girl  was  a  prostitute ;  and  there         ash. 
was  no  evidence  that  anybody  had  ever  told  the  mistress  that,  or 
that  it  was  the  fact ;  it  was  assumed  that  she  believed  she  had  been 
so  informed. 

(Cbbsswbll,  J.  :  That  is  a  somewhat  free  translation  of  that  case. 
The  decision  there  is  based  upon  the  ground  of  duty.  What  was 
the  occasion  which  you  say  justified  this  communication  ?) 

The  defendant  had  been  living  in  the  plaintiff's  house:  he  com- 
plains that  he  has  lost  certain  papers,  and  intimates  a  suspicion 
that  the  plaintiff  has  taken  them,  and  endeavours  to  enlist  the  good 
offices  of  the  wife  to  obtain  their  restoration.  [He  cited  Fairman  v. 
Ix^es  (2)  and  Toogood  v.  Spyiing  (8).] 

(Maulb,  J. :  The  only  question  here  is,  whether  the  circumstance  [  B4i  ] 
of  this  defendant  having  resided  in  the  plaintiff's  house,  created 
such  a  relation  between  him  and  the  plaintiff's  wife,  as,  supposing 
him  to  have  bond  fide  believed  that  the  plaintiff  had  committed  a 
felony,  would  justify  him  in  speaking  or  writing  to  the  wife 
about  it.) 

The  defendant  might  reasonably  suppose  he  would  attain  his 
object  through  the  influence  of  the  party  to  whom  he  addressed 
himself. 

Jbrvib,  Gh.  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  It  was 
sufficiently  pointed  out  in  the  course  of  the  discussion  that  it  must 
necessarily  be  injurious  to  a  man  to  have  a  communication  like 
that  in  question  addressed  to  his  wife.  Notwithstanding  the 
ingenious  argument  of  my  brother  Byles^  it  is  enough  to  say  that  I 
think  there  was  a  publication,  and  that  of  a  matter  calculated  to 
operate  injuriously  to  the  plaintiff,  and  sufficient  to  maintain  this 
action.  As  to  the  second  point,  I  am  clearly  of  opinion  that  the 
occasion  did  not  justify  the  communication  of  the  defendant's 
suspicions  to  the  plaintiff's  wife.  He  could  not  really  and  bond  fide 
believe  that  that  was  the  proper  quarter  to  address  himself  to  for 
the  purpose  of  obtaining  redress  for  his  supposed  grievance. 

(1)  33  B.  B.  216  (9  B.  &  C.  403).  (3)  40  B.  B.  523  (1  Cr.  M.  &  B.  181 ). 

(2)  24  B.  B.  514  (5  B.  &  Aid.  642). 
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Wbiiman      Maule,  J. : 
A£H.  I  am  of  the  same  opinion.    In  the  eye  of  the  law,  no  doabt,  m&ii 

and  wife  are  for  many  purposes  one :  but  that  is  a  strong  figurative 
expression,  and  cannot  be  so  dealt  with  as  that  all  the  consequenctrs 
must  follow  which  would  result  from  its  being  literally  true.  For 
[  *845  ]  many  purposes,  they  are  essentially  distinct  *and  different  persons, 
and,  amongst  others,  for  the  purpose  of  having  the  honour  and  the 
feelings  of  the  husband  assailed  and  injured  by  acts  done  or  com- 
munications made  to  the  wife.  Whether  the  circumstances  under 
which  a  communication  is  made,  constitute  it  a  priyileged  com- 
munication  or  not,  is  a  question  which  the  Court  has  assumed  the 
jurisdiction  of  deciding :  but  it  is  more  a  question  of  fact  in  each  par- 
ticular case,  than  a  question  of  law.  The  Court  is  to  consider  whether 
the  occasion  is  such  as  to  make  the  communication  one  of  a  privileged 
character.  That  being  so,  it  by  no  means  follows  that  one  can 
derive  much  aid  in  one  case  from  another  the  circumstances  of 
which  are  not  exactly  the  same.  Fairman  v.  Ires  has  been  pressed 
upon  us  as  a  case  which  bears  a  strong  analogy  to  the  present. 
I  agree  with  the  Court  there,  that,  inasmuch  as  the  defendant 
might  reasonably  enough  conceive  that  the  public  officer  to  whom 
he  addressed  himself,  the  Secretary  at  War,  had  power  to  assist  him 
in  obtaining  payment  of  a  just  debt,  the  occasion  justified  the  com- 
munication, however  mistaken  the  defendant  might  be  as  to  the 
extent  of  the  jurisdiction  of  the  person  to  whom  he  was  addressing 
himself.  The  circumstance  of  the  jury  having  negatived  malice 
here,  does  not  make  the  communication  privileged.  But  we  have  to 
consider  whether  the  fact  of  the  defendant's  having  lodged  in  the 
plaintiff's  house,  and  possibly  lost  something  while  there,  gave  him 
a  privilege  to  address  such  a  communication  as  that  complained  of 
to  the  plaintiff's  wife.  I  think  it  did  not.  No  reasonable  person 
could  think  the  course  the  defendant  took  was  one  which  he  was 
justified  in  taking  to  enforce  his  own  interest.  There  was  nothing 
to  warrant  the  jury  in  inferring  that  the  defendant  was  acting  band 
fide  in  writing  this  letter.  There  being  no  evidence  to  support  the 
affirmative  of  that,  the  negative  must  be  assumed ;  and  that  may  be 
[  •846  ]  done,  I  think,  without  impeaching  the  *finding  of  the  jury  nega- 
tiving malice.  Where  the  circumstances  under  which  the  communica- 
tion is  made  are  such  as  to  make  it  consistent  with  either  the  presence 
or  the  absence  of  malice,  the  plaintiff  must  prove  malice  to  entitle 
him  to  maintain  the  action.  But,  where  the  circumstances  do 
not  present  any  justifiable  occasion  for  speaking  or  writing  t))e 
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defamatory  matter,  or  show  it  done  either  in  pursuance  of  some  duty  Wbwmak 
or  for  the  purpose  of  endeavouring  to  enforce  a  right,  the  communica-  abh. 
tion  is  not  privileged.  I  think  the  circumstances  under  which  this 
letter  was  addressed  to  the  plaintiff's  wife,  are  such  as  to  compel  us 
to  come  to  the  conclusion  that  it  was  not  a  privileged  communica- 
tion, and  consequently  that  the  defendant  was  liable  in  this 
action. 

Crbsswbll,  J.: 

I  am  entirely  of  the  same  opinion.  Upon  the  first  point,  I  feel 
no  difficulty  at  all :  addressing  the  libel  to  the  plaintiff's  wife  was 
clearly  a  publication.  The  second  point,  however,  does  present 
some  little  difficulty,  as  it  is  not  easy  very  precisely  to  define  what 
is  and  what  is  not  a  privileged  communication.  I  entirely  concur 
in  my  brother  Maulb's  distinction  between  this  case  and  Fairman  v. 
lies.  The  defendant  there  might  reasonably  enough  have  thought 
that  the  Secretary  at  War,  to  whom  he  addressed  himself,  was 
invested  with  authority  to  aid  him  in  compelling  his  debtor  to  do  him 
justice.  But  I  think  it  is  impossible  to  conceive  that  the  defendant 
in  this  case  could  suppose  that  the  plaintiff's  wife  had  any 
authority  to  redress  that  which  he  fancied  to  be  a  grievance. 
He  might  as  well  have  addressed  himself  to  any  indifferent  third 
person. 

Talfourd,  J.,  concurred. 

Rule  discharged. 


FUSSELL  V.  GORDON.  ms. 

(13  C.  B.  847—849.)  Jnne^B. 

[Practice.    See  now  Goddeii  v.  Corsttn  (1879)  5  C.  P.  D.  17,  49  L.  J.  0.  P.  112.] 


READ  V.  COKER.  isss. 

(13  C.  B.  850—863 ;  S.  C.  1  C.  L.  E.  746 ;  22  L.  J.  0.  P.  201 ;  17  Jur.  990.)  ^^^^  ^» 

The  plaintiff  being  in  the  defendant's  workshop,  and  refusing  to  quit         [  850  ] 
when  desired,  the  defendant  and  his  servants  surrounded  him,  and,  tucking 
up  their  sleeves  and  aprons,  threatened  to  break  his  neck  if  he  did  not  go 
out ;  whereupon  the  plaintiff,  apprehensive  of  violence,  departed :  Held, 
an  assault. 

In  order  to  entitle  a  party  to  notice  of  action  for  a  thing   done  **  in 

B.B. — VOL.  XCIII.  49 
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Brad  pursuance  '*  or  *'  in  the  execution,**  of  an  Act  of  Parliament,  it  is  not  nec«s- 

r.  eary  that  he  Bliould  at  the  time  of  doing  the  act  be  cognisant  of  the  existence 

COKER.  Qf  i^Q  statute  giving  him  protection,  or  that  he  should  be  acting  strictly 

in  the  execution  of  it.  (1) 

Assault  and  false  imprisonment.  The  first  count  charged  an 
assault  committed  by  the  defendant  on  the  plaintiff  on  the  24th  of 
March,  1853,  by  thrusting  him  out  of  a  certain  workshop;  the 
second  count  charged  a  similar  assault  on  the  22nd  of  April,  and  an 
imprisonment  of  the  plaintiff  without  reasonable  cause ;  the  third 
count  charged  a  second  assault  and  false  imprisonment  on  the  same 
22nd  of  April ;  .and  the  fourth  count  an  assault  and  false  imprison- 
ment on  an  unfounded  charge  of  felony,  on  the  27th  of  April. 

Plea,  Not  guilty  **  by  statute,"  upon  which  issue  was  joined. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  first  sitting  in 
London  in  Easter  Term  last.  The  facts  which  appeared  in  evidence 
were  as  follows:  The  plaintiff  was  a  paper-stainer,  carrying  on 
business  in  the  City  Boad,  upon  premises  which  he  rented  of  one 
Molineux,  at  a  rent  of  8^.  per  week.  In  January,  1852,  the  rent 
being  sixteen  weeks  in  arrear,  the  landlord  employed  one  HoUiwell 
to  distrain  for  it.  HoUiwell  accordingly  seized  certain  presses,  lathes, 
and  other  trade  fixtures,  and,  at  the  plaintiff's  request,  advanced 
him  16i.  upon  the  security  of  the  goods,  for  the  purpose  of  paying 
off  the  rent.  The  plaintiff,  being  unable  to  redeem  his  goods,  on 
the  28rd  of  February  applied  to  the  defendant  for  assistance.  The 
goods  were  thereupon  sold  to  the  defendant  by  HoUiwell,  on  the 
part  of  Bead,  for  25Z.  11«.  6^.;  and  it  was  agreed  between  the 
plaintiff  and  the  defendant,  that  the  business  should  be  carried  on 
for  their  mutual  benefit,  the  defendant  paying  the  rent  of  the 
[  *S5i  ]  premises  and  other  ♦outgoings,  and  allowing  the  plaintiff  a  certain 
sum  weekly. 

The  defendant  becoming  dissatisfied  with  the  speculation, 
dismissed  the  plaintiff  on  the  22nd  of  March.  On  the  24th,  the 
plaintiff  came  to  the  premises,  and  refusing  to  leave  when  ordered 
by  the  defendant,  the  latter  collected  together  some  of  his  work- 
men, who  mustered  round  the  plaintiff,  tucking  up  their  sleeves 
and  aprons,  and  threatened  to  break  his  neck  if  he  did  not  go  out ; 
and,  fearing  that  the  men  would  strike  him  if  he  did  not  do  so,  the 
plaintiff  went  out.  This  was  the  assault  complained  of  in  the  first 
count.  Upon  this  evidence,  the  learned  Judge  left  it  to  the  jury  to 
say,  whether  there  was  an  intention  on  the  part  of  the  defendant 
(1)  Leete  v.  Hart  (1868)  L.  E.  3  C.  P.  322,  325,  37  L.  J.  C,  P.  157, 
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to  assault  the  plaintiff,  and  whether  the  plaintiff  was  apprehensive  Read 
:)f  personal  violence  if  he  did  not  retire.  The  jury  found  for  the  cokbb. 
plaintiff  on  this  count,  damages  one  farthing. 

As  to  the  second  count,  the  evidence  was,  that  the  plaintiff  went 
to  the  premises  again  on  the  morning  of  the  22nd  of  April,  and 
began  pulling  to  pieces  a  press,  when  the  defendant's  workmen,  in 
the  absence  of  the  defendant  himself,  caused  him  to  be  appre- 
hended. Upon  this  count,  the  learned  Judge  directed  the  jury  to 
find  for  the  defendant. 

As  to  the  third  count,  it  was  proved  that,  in  the  afternoon  of  the 
same  22nd  of  April,  the  plaintiff  went  again  to  the  premises,  and 
be(]^an  to  unscrew  a  lathe,  when  the  defendant  sent  for  a  constable, 
and  caused  the  plaintiff  to  be  taken  before  a  magistrate  upon  a 
charge  of  wilful  and  malicious  trespass,  when  the  magistrate, 
finding  the  case  involved  a  disputed  claim  to  the  property, — the 
defendant  insisting  that  the  machinery  had  been  absolutely  sold  to 
him  on  the  23rd  of  February,  and  the  plaintiff  that  he  was  jointly 
interested  with  the  defendant  as  a  partner  in  it, — declined  to 
entertain  the  charge. 

As  to  the  fourth  count,  the  evidence  was,  that,  on  the  *morning  [  ♦862  ] 
of  the  27th  of  April,  the  plaintiff  came  to  the  premises  with  a  van, 
accompanied  by  three  or  four  men,  broke  open  the  door,  and  com- 
menced removing  the  goods,  and  in  the  afternoon  the  defendant 
caused  him  to  be  taken  into  custody,  and  carried  before  a  magis- 
trate, on  a  charge  of  stealing  in  a  shop,  which  the  magistrate 
dismissed,  upon  the  same  ground  as  before. 

On  the  part  of  the  defendant,  it  was  contended,  that,  the  acts 
done  by  him  being  done  under  and  in  pursuance  of  the  statutes 
7  i't  8  Geo.  IV.  c.  29,  and  7  &  8  Geo.  IV.  c.  80,  he  was  entitled  to 
a  notice  of  action  under  the  75th  and  41st  sections  of  those  Acts 
respectively  (1).  But  the  learned  Judge  overruled  the  objection, 
remarking  that  the  defendant  could  not  be  said  to  have  been  acting 
in  pursuance  of  Acts  of  Parliament  of  the  existence  of  which  there 
was  no  evidence  to  show  that  he  had  the  slightest  cognizance. 

His  Lordship  left  it  to  the  jury,  as  to  the  third  count,  to  say 
whether  the  defendant  really  and  bond  fide  believed  that  the  plain- 
tiff was  committing  a  malicious  trespass  when  he  gave  him  into 
custody ;  to  which  the  jury  answered  that  they  thought  the  defendant 

(1 )  Repealed  by  24  &  25  Yict.  c.  95,  and  as  to  notice,  the  Public  Authorities 

^.1.    See  now  the  Larceny  Act,  1861,  Protection  Act,  1893.— J.  G.  P. 
and  the  Malicious  Damage  Act,  1861, 
i  49—2 
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Rbad  believed  the  |)laintiff  was  committiiig  a  malicious  trespass,  but 
OoKKR.  that  the  latter  was  in  reality  acting  in  the  assertion  of  a  claim  of 
right.  And,  as  to  the  fourth  count,  he  left  it  to  them  to  say 
whether  the  plaintiff  was  committing  a  felony  on  the  27th  of  April, 
when  he  was  given  into  custody,  and  whether  the  defendant,  when 
he  gave  the  plaintiff  into  custody,  bond  fide  acted  under  a  belief 
that  the  plaintiff  bad  committed  a  felony:  the  first  of  these 
questions  the  jury  answered  in  the  negative,  and  the  last  in  tbe 
affirmative.  The  learned  Judge  then  asked  them  whether  they 
thought  there  was  any  partnership  between  the  plaintiff  and  defen- 
dant in  the  machinery :  the  jury  found  that  there  was.  Upon  the 
third  count,  the  damages  were  assessed  at  20/.,  and,  upon  the 
fourth,  at  5/. 

[  863  ]  Byles,  Serjt.,  on  a  former  day  in  this  Term,  in  pursaanoe  of 

leave  reserved  to  him  at  the  trial,  moved  for  a  rule  ni»i  to  enter  the 
verdict  for  the  defendant  upon  the  first,  third,  and  fourth  issues,  or 
for  a  new  trial  on  the  ground  of  misdirection,  and  that  the  verdict 
was  not  warranted  by  the  evidence.  That  which  was  proved  as  to 
the  first  count,  clearly  did  not  amount  to  an  assault. 

(Jebvis,  Ch.  J. :  It  was  as  much  an  assault  as  a  sheriff's  officer 
being  in  a  room  with  a  man  against  whom  he  has  a  writ,  and 
saying  to  him  "  You  are  my  prisoner,"  is  an  arrest.) 

To  constitute  an  assault,  there  must  be  something  more  than  a 
threat  of  violence.  An  assault  is  thus  defined  in  BuUer's  Nisi  Prios, 
p.  15, — "  An  assault  is  an  attempt  or  offer,  by  force  or  violence,  to 
do  a  corporal  hurt  to  another,  as,  by  pointing  a  pitchfork  at  him, 
when  standing  within  reach;  presenting  a  gun  at  him  (within 
shooting  distance) ;  drawing  a  sword,  and  waving  it  in  a  menacing 
manner,  &c. :  Reg,  v.  Ingram  (l).  But  no  words  can  amount  to  an 
assault,  though  perhaps  they  may  in  some  cases  serve  to  explain  a 
doubtful  action:  1  Hawk.  P.  G.  183;  as,  if  a  man  were  to  lay  his  hand 
upon  his  sword,  and  say,  *  If  it  were  not  Assize  time,  he  would  not 
take  such  language: '  the  words  would  prevent  the  action  from  being 
construed  to  be  an  assault,  because  they  show  he  had  no  intent  to 
do  him  any  corporal  hurt  at  that  time:  Tvha-ville  v.  Sara^"(2). 
So,  in  Selwyn*s  Nisi  Prius,  11th  edit.  26,  it  is  said,  **  An  assault  is 
an  attempt,  with  force  or  violence,  to  do  a  corporal  injury  to 
another,  as,  by  holding  up  a  fist  in  a  menacing  manner ;  striking 
(1)  1  Salk.  384.  (2)  I  Mod.  3. 
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at  another  with  a  cane  or  stick,  though  the  party  striking  may  miss        bvad 
his  aim ;  drawing  a  sword  or  bayonet ;  throwing  a  bottle  or  glass       cokkb. 
with  intent  to  wound  or  strike ;  presenting  a  gun  at  a  person  who 
is  within  the  distance  to  which  the  gun  will  carry ;  pointing  a 
pitchfork  at  a  person  who  is  within  reach, — Genner  *v.  Sparlcs  (i), —       [  *su  ] 
or  by  any  other  similar  act,  accompanied  with  such  circumstances 
as  denote  at  the  time  an  intention  (coupled  with  a  present  ability), 
— see  Stephens  v.  Myers  (2), — of  using  actual  violence,  against  the 
person  of  another."     So,  in  3  Bl.  Comm.  120,  an  assault  is  said  to 
be  ''  an  attempt  or  offer  to  beat  another,  without  touching  him  ;  as, 
if  one  lifts  up  his  cane  or  his  fist,  in  a  threatening  manner,  at  another ; 
or  strikes  at  him  but  misses  him ;  this  is  an  assault,  imultiiSy  which 
Finch  (L.  202)  describes  to  be  'an  unlawful  setting  upon  one's 
person.' " 

(Jervis,  Ch.  J. :  If  a  man  comes  into  a  room,  and  lays  his  cane 
on  the  table,  and  says  to  another,  *  If  you  don't  go  out,  I  will  knock 
you  on  the  head,'  would  not  that  be  an  assault?) 

Clearly  not :  it  is  a  mere  threat,  unaccompanied  by  any  gesture 
or  action  towards  carrying  it  into  effect.  The  direction  of  the 
learned  Judge  as  to  this  point  was  erroneous.  He  should  have  told 
the  jnry,  that,  to  constitute  an  assault,  there  must  be  an  attempt, 
coupled  with  a  present  ability  to  do  personal  violence  to  the  party  ; 
instead  of  leaving  it  to  them,  as  he  did,  to  say  what  the  plaintiff 
thought,  and  not  what  they  (the  jury)  thought  was  the  defendant's 
intention.  There  must  be  some  act  done  denoting  a  present  ability 
and  an  intention  to  assault. 

As  to  the  third  and  fourth  counts,  the  defendant  was  clearly 
within  the  protection  of  the  7  &  8  Geo.  IV.  c.  29,  s.  75,  and  c.  30, 
8.  41,  if  he  had  a  mere  general  knowledge  that  iheie  was  a  law 
entitling  him  to  arrest  the  plaintiff. 

(Jbbvis,  Ch.  J. :  The  leading  case  upon  the  subject  in  modern 
times  is  Hughes  v.  Backland  (3).  There,  the  defendants,  servants 
of  Colonel  Pennant,  apprehended  the  plaintiff  while  fishing  in  the 
night-time  near  the  mouth  of  the  river  Ogwen,  in  Carnarvonshire, 
in  which  river  Colonel  Pennant  had  a  several  fishery.  In  an  action 
of  trespass  for  this  arrest,  *the  defendants  gave  much  evidence  to  [  *855  ] 
show  that  Colonel  Pennant's  fishery  included  the  place  where  the 

(1)  6  Mod.  173 ;  i  Salk.  79.  (3)  71  R.  11.  701  (15  M.  &  W.  346). 

(2)  34  K.  B.  811  (4  Oar.  &  P.  349). 
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Bkad        plaintiff  was  apprehended.     The  jury,  however,  defined   the  limits 


r. 


CoKjBB.  of  the  fishery  so  as  to  exclude  the  place  by  a  few  yards  ;  but  tliey 
also  found  that  Colonel  Pennant  and  his  servants  reasonably 
believed  that  it  included  that  place:  and  it  was  held,  that  the 
defendants  were  entitled  to  the  protection  of  the  statute  7  k  S 
Geo.  IV.  c.  29,  ss.  35,  63.  I  do  not  think  the  party  there  did  know 
anything  of  the  Act  of  Parliament.) 

Is  a  man  to  be  deprived  of  the  benefit  of  an  Act  of  Parliament, 
because  he  does  not  know  chapter  and  verse  ?  Is  it  not  enough 
if  the  party  has  an  implicit  knowledge  of  the  law  ? 

(Jbrvis,  Ch.  J.:  Does  •* acting  in  the  execution  of  the  Act" 
mean  strictly  following  the  directions  of  the  Act?  or  supposmg  you 
are  doing  something  which  the  Act  authorises  ?) 

The  7  &  8  Geo.  IV.  c.  29,  s.  15,  enacts,  that,  "  if  any  pei'son  shal 
break  and  enter  any  shop,  warehouse,  or  counting-house  and  steal 
therein  any  chattel,  money,  or  valuable  security,  every  such 
offender,  being  convicted  thereof,  shall  be  liable  to  any  of  the 
punishments  which  the  Court  may  award  as  hereinbefoie  last 
mentioned/'  in  s.  14.  Here,  the  plaintiff  was  found  breaking  intu 
the  defendant's  premises.  The  jury  have  found  that  he  was  not 
committing  a  felony,  but  acting  in  the  assertion  of  a  claim  of  right. 
But  that  is  no  justification :  he  clearly  was  not  the  owner  of  the 
premises. 

(Williams,  J. :  The  finding  of  the  jury  that  the  defendant  thought 
the  plaintiff  was  committing  a  felony,  involves  the  position  that  he 
thought  himself  the  sole  owner  of  the  goods.) 

There  was  no  evidence  whatever  to  justify  the  jury  in  coming  to  the 
conclusion  that  there  was  any  partnership  in  the  goods. 

A  rule  nisi  having  been  granted, 

Allen,  Serjt.,  and  Charnock,  now  showed  cause: 

[  ♦866  ]  'i'^®  *first  question  is,  whether  the  evidence  was  sufiScient,  as  to 

the  first  count,  to  justify  the  learned  Judge  in  putting  it  to  the  juiy 
whether  or  not  the  defendant  had  been  guilty  of  an  assault  'Iht 
evidence  was,  that  the  plaintiff  was  surrounded  by  the  defendant 
and  his  men,  who,  with  their  sleeves  and  aprons  tucked  up. 
threatened  to  break  his  neck  if  he  did  not  quit  the  workshop. 
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(Maule,  J. :  If  there  can  be  such  a  thing  as  an  assault,  without        read 
an  actual  beating,  this  is  an  assault.)  Coebr. 

The  question  upon  the  third  coant  is,  whether  the  defendant  was 
under  the  circumstances  entitled  to  a  notice  of  action  under  the 
7  &  8  Geo.  IV.  c.  30,  s.  41.  That  section  enacts,  that,  **  for  the 
protection  of  persons  acting  in  the  execution  of  this  Act,''  all  actions 
shall  be  brought  in  the  county  where  the  fact  was  committed,  and 
within  six  calendar  months,  and  that  one  calendar  month's  notice 
of  action  shall  be  given,  &c. 

(Maulb,  J. :  The  question  is,  whether  there  was  any  evidence  to 
go  to  the  jury,  of  the  defendant's  having  acted  bond  fide  in  pursuance 
of  the  law.) 

There  must,  to  entitle  a  defendant  to  notice  of  action,  be  some 
semblance  at  least  of  acting  in  pursuance  of  the  Act, — the  party 
must  have  reasonable  grounds  for  supposing  he  is  acting  in  execution 
of  the  Act. 

(Maulb,  J. :  In  Horn  v.  Thonihorough  (1)  it  was  held  that  a 
person  who  causes  the  apprehension  of  another  for  a  malicious 
trespass  to  property  of  which  the  former  is  the  reversioner  only,  is 
entitled  to  notice  of  action  under  this  Act,  if  he  causes  such  appre- 
hension under  a  bond  fide  belief  that  he  is  acting  in  pursuance  of  the 
statute.  What  Bolfb,  B.,  there  says  is  very  pertinent  to  this  case  : 
"  I  am  reported  to  have  said  in  Hughes  y.  Buckland  (^),  and  I  have 
no  doubt  correctly,  that  '  all  who  bond  fide  and  reasonably  think 
they  fill  the  character  mentioned  in  the  several  statutes,  and  act  in 
pursuance  of  them,  are  protected ; '  and  that  is  a  position  which  has 
been  cdopted  by  the  Court  of  Queen's  *Bench.  In  fact,  a  man's  [  ♦867  ] 
reasonably  beUeving  himself  to  be  the  owner  of  the  property  injured, 
is  an  ingredient  in  enabling  us  to  arrive  at  the  conclusion  as  to  his 
bona  /We«," 

Jebvis,  Ch.  J.:  The  argument  you  are  about  to  urge  was 
strenuously  pressed  by  Mr.  Humfrey,  in  Booth  v.  Clive  (^),  but  with- 
out effect.  I  have  always  understood  that  it  is  only  when  he  is  in 
the  wrong  that  a  man  wants  the  protection  of  a  clause  of  this  sort.) 

No  case  goes  the  length  of  holding  that  a  man  is  entitled  to  a  notice 

(1)  3  Ex.  846.  (3)  84  R.  11.  795  (10  C.  B.  827). 

(2)  71  R.  B.  701  (15  M.  &  W.  340). 
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Rbad  of  action,  if  he  really  believes  he  is  acting  in  the  execution  of  the 
Conn.  statute,  though  he  may  be  guilty  of  the  most  egregious  folly  in  so 
thinking.  Where  a  man  is  clothed  with  an  authority,  as  in  Booth  v. 
Clive,  the  mere  excess  of  it  would,  no  doubt,  be  justified  by  his  bona 
fides :  but  the  same  rule  can  hardly  apply  where  he  is  acting  with  a 
degree  of  rashness  amounting  to  delusion.  In  Cann  v.  ClipperUm  (i) 
it  was  held,  that,  where  a  statutory  protection  is  given  to  persons 
having  acted  in  pursuance  of  the  statute,  a  party  is  not  entitled  to 
the  protection  merely  because  he  believed,  bond  fide,  that  he  was 
so  acting :  there  must  be  reasonable  ground  for  the  belief.    *    *     « 

[  868  ]  (Jervis,  Ch.  J. :   The  defendant  does  not  justify  :  his  grievance 

is,  that  you  have  deprived  him  of  the  opportunity  of  tendering 
amends.) 

These  statutes  never  could  have  intended  to  give  such  an  advantage 
as  that  suggested  to  a  man  who  has  been  guilty  of  trespass  for 
which  he  has  no  defence  at  all. 

(Mauls,  J. :  No  injustice  will  be  done ;  if  a  sufficient  tender  of 
amends  be  not  made,  the  plaintiff  will  recover.  In  Hopkins  v. 
Croice  (2)  there  was  nothing  to  show  that  the  defendant  bond  fide 
believed  he  was  the  owner  of  the  horse;  and,  though  he  bond  fide 
believed  he  was  active  in  pursuance  of  the  statute  5  &  6  Will.  lY. 
c.  59,  he  was  held  not  entitled  to  notice.) 

The  defendant  in  this  case  could  by  no  possibility  be  right  in 
supposing  that  he  was  acting  in  pursuance  of  the  Act.  Batlet,  J., 
thus  states  the  rule,  in  Cook  v.  Leonard  (8),  "  Where  a  statute  gives 
protection  to  persons  acting  in  execution  or  in  pursuance  of  it,  all 
persons  acting  under  its  provisions  are  entitled  to  that  protection, 
although  they  exceed  their  authority  by  so  doing.  There  most, 
however,  be  some  limits  to  that  rule;  and  it  seems  to  me  that 
there  are  cases  which  warrant  this  distinction.  If  an  officer  does 
any  act,  part  of  which  is,  and  part  of  which  is  not,  authorised  by 
the  statute;  or,  if  a  magistrate  act  in  a  case  which  his  general 
[  *859  ]  character  autliorises  *him  to  do,  the  mere  excess  of  authority  in 
either  case  does  not  deprive  the  officer  or  magistrate  of  that 
protection  which  is  conferred  upon  those  who  act  in  execution  of 
it ;  but,  where  there  is  a  total  absence  of  authority  to  do  any  part  of 

(1)  50  a.  E.  503  (10  Ad.  &  El.  582).  (3)  30  E.  E.  348  (6  B.  &  C.  351). 

(2)  43  E.  E.  475  (4  Ad.  &  EL  774). 
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that  wbicli  has  been  done,  the  party  doing  the  act  is  not  entitled  to        Read 
that  protection."  Cokbe. 

(Jebyis,  Ch.  J. :  Suppose  a  man  finds  one  cutting  and  damaging 
a  tree  on  his  estate,  and  causes  him  to  be  apprehended,  would  the 
former  be  deprived  of  the  protection  of  a  notice  of  action,  because 
it  turns  out  that  the  estate  is  mortgaged,  and  he  is  consequently 
not  the  legal  owner?) 

The  clauses  authorising  the  giving  a  party  into  custody  without 
warrant,  are  the  68rd  section  of  the  7  &  8  Geo.  IV.  c.  29,  which, 
''  for  the  more  effectual  apprehension  and  discovery  of  all  offenders 
punishable  under  this  Act/'  enacts  "  that  any  person  found  com- 
mitting any  offence  punishable,  either  upon  indictment  or  upon 
summary  conviction,  by  virtue  of  this  Act  (except  only  the  offence 
of  angling  in  the  day-time),  may  be  immediately  apprehended, 
without  a  warrant,  by  any  peace-oflScer,  or  by  the  owner  of  the 
property  on  or  with  respect  to  which  the  offence  shall  be  committed, 
or  by  his  servant,  or  any  person  authorised  by  him,  and  forthwith 
taken  before  some  neighbouring  justice  of  the  peace,  to  be  dealt 
with  according  to  law  ; "  and  the  28th  section  of  the  7  &  8  Geo.  IV. 
c.  80,  which  is  in  similar  terms.  The  party  must  be  '^  found  com- 
mitting "  the  offence,  and  the  party  apprehending  him  must  be  the 
owner  of  the  property.  Now,  here,  the  jury  have  found  that  the 
plaintiff  and  defendant  were  joint-owners  of  the  property ;  and  the 
alleged  offence  having  been  committed  early  in  the  morning,  the 
plaintiff  was  not  taken  into  custody  until  the  afternoon.  If  that  is 
an  apprehending  within  the  Act,  he  might  have  been  taken  the 
next  day,  or  the  next  week. 

(Jbbvis,  Gh.  J. :  Is  it  necessary  that  the  master  himself  should 
jEuid  the  party  committing  the  offence,  or  will  a  servant  seeing  *him       L  *^^  3 
do  it  be  enough  ?    Suppose  a  poacher  runs  away,  may  he  not  be 
apprehended  afterwards,  though  he  may  not  be  committing  the 
offence  at  the  time  of  bis  apprehension?  (i).) 

No  doubt  he  might  be  taken  on  fresh  pursuit.  The  apprehension 
must  be  by  a  peace-officer,  or  by  the  party  who  (being  duly 
authorised)  actually  saw  the  offence  committed.  Besides  the  7  &  8 
Geo.  IV.  c.  29,  so  far  as  regards  larceny,  is  repealed  by  the  12  &.  13 
VicL  c.  11,  s.  1. 

(1)  SwBexY,  Price,  7  Oar.  &  P.  178. 
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Read  (Jervis,  Ch.  J. :  No.     The  latter  Act  only  withdraws  the  punish- 

CoioBB*       meat  of  transportation.) 

Then,  can  a  man  be  said  to  be  acting  in  pursuance  or  in  execution 
of  a  statute  of  the  very  existence  of  which  he  is  totally  ignorant '? 
His  belief,  bis  bona  Jides,  must  have  some  reasonable  foundation. 
He  must  be  acting  under  the  statute, — not  under  some  vague  and 
general  notion  of  right  and  wrong. 

Bi/leSf  Serjt.,  and  J.  Brown,  cotitra,  having  abandoned  the 
argument  as  to  the  first  count,  were  relieved  by  the  Court  from 
arguing  in  support  of  the  rule  as  to  the  third  and  fourth  counts. 

Jebvis,  Ch.  J.: 

I  am  of  opinion  that  this  rule  cannot  be  made  absolute  to  its  full 
extent ;  but  that,  so  far  as  regards  the  first  count  of  the  declaration, 
it  must  be  discharged.  If  anything  short  of  actual  striking  will  in 
law  constitute  an  assault,  the  facts  here  clearly  showed  that  the 
defendant  was  guilty  of  an  assault.  There  was  a  threat  of  violence 
exhibiting  an  intention  to  assault,  and  a  present  ability  to  carry  the 
threat  into  execution.  As  to  the  rest,  upon  both  grounds  I  think 
tlie  rule  should  be  made  absolute,  to  enter  the  verdict  for  the 
defendant. 
[  *86i  J  We  are  not  now  to  consider  whether,  under  "  Not  *guilty,  by 

statute,"  the  defendant  was  at  liberty  to  give  in  evidence  all  special 
matters  to  establish  a  complete  justification,  but  whether  he  was 
entitled  to  a  notice  of  action.  Now,  notice  of  action,  as  has  often 
been  said,  is  not  required  by  one  who  has  a  perfect  justification  for 
what  he  has  done ;  it  is  only  required  by  a  man  who  is  assumed  to 
be  in  the  wrong ;  its  object  being,  to  give  him  an  opportunity  of 
tendering  amends.  The  answer  attempted  to  be  made  to  this  part 
of  the  case,  which  arises  on  the  third  count,  was,  that,  inasmuch  as 
the  28th  section  of  the  7  &  8  Geo.  lY.  c.  80,  only  enables  the  owner 
of  property  injured,  or  his  servant,  or  a  person  authorized  by  him, 
to  apprehend  a  person  found  committing  the  offence,  and  inasmuch 
as  the  injury  to  his  property  of  wliich  the  defendant  complained 
was  committed  in  the  morning  of  the  22nd  of  April,  and  an  interval 
of  some  hours  elapsed  before  he  was  given  into  custody  for  the 
supposed  offence,  he  was  not  at  the  time  of  his  apprehension  found 
committing  the  offence  within  the  meaning  of  the  statute,  so  far  as 
to  justify  his  arrest.    It  is  not  necessary,  however,  to  decide  whether 
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under  the  circumstances  of  this  case  the  plaintiff  was  found  com-  Read 
mitting  the  offence  within  the  meaning  of  the  statute :  the  defen-  cokisb. 
dant  does  not  want  to  establish  a  full  and  complete  justification  for 
the  plaintiff's  apprehension  ;  to  entitle  him  to  a  notice  of  action,  it 
is  enough  to  show  that  he  bona  fide  believed  he  was  acting  in  pur- 
suance of  the  statute,  for  the  protection  of  his  property.  The  jury, 
it  is  true,  have  found  that  the  property  in  question  belonged  to  the 
plaintiff  and  defendant  jointly ;  but  they  have  also  found  that  the 
defendant  was  acting  in  the  bond  fide  assertion  of  a  right  he  believed 
he  had  ;  and  that  is  all  that  is  necessary  to  entitle  the  defendant  to 
a  notice  of  action.  These  observations  will  apply  equally  to  the 
fourth  count,  where  the  question  arises  upon  the  7  &  8  Geo.  IV. 
c.  29.  As  to  the  suggestion  that  the  3rd  section  of  *the  last-  [•862] 
mentioned  statute  had  been  wholly  repealed  by  the  12  &  18  Vict. 
c.  11,  8.  1,  it  is  quite  obvious  that  there  is  no  foundation  for  it:  all 
that  was  meant  to  be  repealed,  was,  so  much  of  the  former  provision 
as  made  the  offender  liable  to  transportation.  It  has  been  further 
contended,  that  the  defendant  could  not  have  believed  that  he  was 
acting  in  the  execution  of  the  statutes  when  he  did  the  acts  com- 
plained of,  inasmuch  as  it  did  not  appear  that  he  had  any  knowledge 
of  their  existence.  That  point  is,  I  believe,  now  made  for  the  first 
time;  nor  do  I  think  it  properly  arises  here.  If,  as  the  jury  have 
found,  the  defendant  bond  fide  believed  he  Was  acting  in  the  asser- 
tion of  a  legal  right,  he  was  justified  by  the  law,  although  he  did 
not  precisely  know  what  that  law  was.  He  was  therefore  clearly 
entitled  to  the  protection  which  the  law  intended  to  afford  to 
persons  so  acting.  It  occurred  to  some  of  us  that  it  might  be  right, 
under  the  circumstances,  to  direct  a  nonsuit ;  but,  as  the  Acts  of 
Parliament  require  the  action  to  be  brought  within  six  months,  a 
nonsuit  would  not  benefit  the  plaintiff.  For  these  reasons,  I  am  of 
opinion  that  the  rule  so  far  as  relates  to  the  first  count  must  be 
discharged,  and,  as  to  the  third  and  fourth  counts,  made  absolute. 

Maule,  J.: 

I  am  of  the  same  opinion.  I  think  with  the  jury  that  this 
defendant  was  acting  bond  fide.  His  whole  conduct  was  evidently 
that  of  a  man  who  intended  to  adopt  a  legal  course  to  enforce  and 
secure  what  he  conceived  to  be  a  legal  right.  In  doing  this,  he  has 
been  guilty  of  some  excess  which  renders  him  liable  to  an  action. 
But,  to  the  right  of  the  party  to  whom  he  has  done  the  wrong,  the 
Legislature  has  thought  fit  to  impose  a  condition,  viz.  that,  before 
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rkad  he  brings  an  action  in  respect  of  an  act  done  in  the  execution  of  the 
CoKBR.  statute,  he  shall  give  a  certain  notice.  It  has  frequently  been  •held 
[  •863  ]  that  a  party  is  within  the  protection  of  a  provision  of  that  sort, 
though  he  has  not  acted  in  exact  execution  of  the  Act.  And  that  is 
by  no  means  putting  an  improper  interpretation  upon  the  expres- 
sion "  in  pursuance  "  or  "  in  the  execution  "  of  the  Act :  a  man  is 
properly  said  to  pursue  a  thing,  though  he  may  not  succeed  in 
catching  it :  so,  a  man  may  be  acting  in  pursuance  of  an  Act  of 
Parliament,  though  his  endeavours  may  be  unsuccessful.  The  case 
of  Booth  v.  elite  (1)  decides  that  a  party  is  entitled  to  notice  of 
action  provided  he  has  acted  bond  fide  in  the  belief  that  he  is  pur- 
suing the  statute,  even  though  there  may  be  no  reasonable  founda- 
tion for  such  belief.  Where  the  question  is  whether  or  not  a  man 
has  acted  bond  fide  ^  the  reasonableness  of  the  ground  of  belief  may 
be  fit  to  be  considered ;  for  instance,  suppose  a  man  who  is  an  utter 
stranger  to  the  transaction  conducts  himself  in  a  manner  which  the 
law  authorises  only  in  one  filling  a  particular  character, — as,  where 
a  man  assumes  to  act  as  a  police-officer  when  he  is  not  a  police- 
officer, — it  may  be  said  there  is  no  evidence  to  go  to  the  jury  of  his 
having  acted  bond  fide.  But  here  the  jury  have  found  that  the 
defendant  was  pursuing  a  course  which  the  law  laid  open  to  him, 
though  he  did  not  exactly  pursue  it  with  success.  There  was 
ample  evidence  for  the  jury:  the  case  was  properly  left  to  them, 
and  properly  found.    The  law  sustains  the  verdict 

Gbesswell,  J.,  and  Talfoubd,  J.,  concurring, 

Rule  absohite^  to  enter  the  verdict  for  the  defendant 

upon  the  third  and  fourth  counts. 
Rule  discharged,  as  to  the  first  count 


"&»•  LUCKIE  V.  BU8HBY. 

June  10. 
(13  C.  B.  864—880 ;  S.  C.  1  C.  L.  R.  685 ;  22  L.  J.  C.  P.  220 ;  17  Jur.  625.) 

To  a  declaration  on  a  policy  of  assurance,  alleging  a  partial  loss,  the 
defendant  pleaded,  that-,  before  action  brought,  the  proportional  sum  which 
the  defendant  was  liable  to  pay,  was  by  agreement  settled  and  adjusted  at 
a  certiiin  rate ;  that  the  amount  payable  by  the  defendant  in  reapect  of  the 
loss  was  thereby  liquidated  and  ascertained  to  be  a  certain  sum  ;*and  that, 
at  the  commencement  of  the  suit,  the  plaintiff  was,  and  still  remained, 
indebted   to  the  defendant  in   an  amount  exceeding   the   amount   so 

(1)  84  B.  E.  796  (10  0.  B.  827). 
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ascertained,  for  premiums  of  assurance  upon  policies  before  effected  by  the        Luck  is 
plaintiff  with  the  defendant,  which  amount  the  defendant  was  willing  to  ^* 

set  off  against  the  amount  so  settled  and  ascertained  as  aforesaid  :  Bobhby. 

Held,  bad  on  demurrer, — the  action  being,  notwithstanding  the  adjust- 
ment, an  action  for  unliquidated  damages. 

Thb  declaration  stated,  that  the  plaintiffs,  theretofore,  to  wit,  on 
the  16th  of  October,  1851,  caused  to  be  made  a  certain  policy  of 
insurance,  purporting  thereby  and  containing  therein  that  the 
plaintiff  did  make  assurance  and  caused  himself  to  be  insured,  lost 
or  not  lost,  at  and  from  Demerara  to  London,  including  all  risk  of 
craft  to  and  from  the  thereinafter-mentioned  vessel,  from  the  time 
the  produce  was  waterborne  from  the  estates  from  which  it  came, 
upon  goods  and  merchandise  in  the  ship  Bamcky  beginning  the 
adventure  upon  the  said  goods  and  merchandises  from  tlie  loading 
thereof  aboard  the  said  ship  at  as  aforesaid,  and  to  continue  and 
endure  until  the  said  goods  and  merchandises  should  be  arrived  at 
as  aforesaid,  and  until  the  same  had  been  there  discharged  and 
safely  landed ;  and  that  it  should  be  lawful  for  the  said  ship  &c.  in 
that  voyage  to  proceed  and  sail  to,  and  touch  and  stay  at,  any  ports 
or  places  whatsoever,  without  prejudice  to  that  insurance ;  and  that 
the  said  goods  and  merchandises,  &c.,  for  so  much  as  concerned  the 
assured,  by  agreement  between  the  assured  and  assurers  in  that 
policy,  were  and  should  be  valued  at  8,100Z.,  on  sugar,  valued  as 
per  indorsement  on  the  said  policy ;  and  that,  touching  the  adven- 
tures and  perils  which  they  the  assurers  were  contented  to  bear 
and  did  take  upon  them  in  that  voyage,  they  were  of  the  seas,  men 
of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of 
mart    and    counter-mart,    surprisals,    takings    at    sea,    *arrests,       t  *^^  ] 
restraints,  and  detainments  of  all  Kings,  Princes  and  people,  of 
what  nature,  condition,  or  quality  soever,  barratry  of  the  master 
and  mariners,  and  of  all  other  perils,  losses,  and  misfortunes  that 
had  or  should  come  to  the  hurt,  detriment,  or  damage  of  the  said 
goods  and  merchandises,  or  any  part  thereof ;  and  that,  in  case  of 
any  loss  or  misfortune,  it  should  be  lawful  to  the  assured,  their 
factors,  servants,  and  assigns,  to  sue,  labour,  and  travel  for,  in,  and 
about  the  defence,  safeguard,  and  recovery  of  the  said  goods  and 
merchandises,  or  any  part  thereof,  without  prejudice  to  that  insur- 
ance, to  the  charges  whereof  the  assurers  would  contribute  each  one 
according  to  the  rate  and  quantity  of  his  sum  therein  assured ;  and 
that  the  assurers  were  contented,  and  did  thereby  promise  and  bind 
themselves,  each  one  for  his  own  part,  their  heirs,  executors,  and 
goods,  to  the  assured,  their  executors,  administrators,  and  assigns, 
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LucKiE      for  the  true  performance  of  the  premises,  confessing  themselves 
BuBBBT.      P^i^  ^^^  consideration  due  unto  them  for  that  assurance  by  the 
assured,  at  and  after  the  rate  of  45«.  per  cent. ;  and  that,  in  witness 
thereof  they  the  assurers  had  subscribed  their  names  and  sums 
assured,  in  London :  And  by  a  certain  memorandum  thereunder 
written,  corn,  fish,  salt,  fruit,  flour,  and  seed,  were  warranted  free 
from  average,  unless  general,  or  the  ship  should  be  stranded ;  sugar, 
tobacco,  hemp,  flax,  hides,  and  skins,  were  warranted  free  from 
average  under  51,  per  cent. ;  and  all  other  goods,  also  the  ship  and 
freight,  were  warranted  free  from  average  under  3L  per  cent.,  unless 
general,  or  the  ship  should  be  stranded :  And  by  another  memo- 
randum written  in  the  margin  of  the  said  policy,  average  was  to  be 
paid  by  the  assurers  on  every  ten  hogsheads  running  landing  num- 
bers, same  as  if  the  same  had  been  separately  insured ;  and  the 
said  goods  were  thereby  warranted  free  of  capture  or  seizure,  and 
[  ♦866  ]       all  consequences  of  any  attempt  thereof, — of  all  which  the  'defen- 
dant had  notice,  and  then,  in  consideration  of  the  payment  by  the 
plaintiff  to  the  defendant,  at  his  request,  of  a  sum  of  money  as  a 
premium  for  the  insurance  of  100/.  by  the  defendant  upon  and  in 
respect  of  the  premises,  upon  the  terms  aforesaid,  the  defendant 
then  became  and  was  an  insurer  to  the  plaintiff,  and  duly  subscrihed 
the  said  policy  as  such  insurer,  of  the  said  sum  of  lOOZ.  upon  the 
premises :    That  theretofore,  divers  goods,  that  is  to  say,  a  cargo  of 
sugar,  according  to  the  said  policy  of  insurance,  was  shipped  at 
Demerara,  in  and  on  board  of  the  said  ship  in  the  said  policy  of 
insurance  mentioned,  to  be  carried  therein  on  the  said  voyage,  and 
the  plaintiff  was  at  the  time  of  making  the  said  policy  of  assurance, 
and  previous  and  at  the  time  of  loss  hereinafter  mentioned,  inte- 
rested in  the   said  goods   so   shipped   on   board  the  said  ship  as 
aforesaid,  to  the  value  and  amount,  to  wit,  of  aU  the  moneys  by  him 
ever  insured  thereon  :  That  the  ship,  with  the  said  goods  on  board 
thereof,  set  sail  from  Demerara  aforesaid,  on  her  said  voyage, 
towards  London  aforesaid;  and  that  afterwards,  and  whilst  the  said 
ship  was  proceeding  on  her  said  voyage,  and  before  her  arrival  at 
London  aforesaid,  the  said  goods,  being  then  on  board  thereof, 
were,  by  perils  insured  against  by  the  said  policy,  injured  and 
damaged  to  an  amount  exceeding  51.  per  cent. :  Yet  that  the  defen- 
dant, although^  a  reasonable  time  for  him  so  to  do  had  elapsed,  had 
not  indemnified  the  plaintiff  against  the  said  loss,  or  any  part 
thereof,  or  paid  the  said  sum  of  100/.,  or  a  proportional  or  any  part 
thereof,  and  the  same  still  remained  owing  and  unpaid. 
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The  declaration  also  contained  the  common  money  counts,  and       luckib 
a  count  upon  an  account  stated.  Bdsuby. 

Second  plea,  to  the  first  count,  that,  before  action  brought,  the 
proportional  sum  which  the  defendant  was  liable  and  ought  to  pay 
in  respect  of  the  said  loss  in  the  first  count  mentioned,  was,  by 
agreement  between  *the  plaintiff  and  defendant,  settled  and  [♦867] 
adjusted  at  a  certain  rate,  that  is  to  say,  the  rate  of  72.  18«.  4:d. 
upon  the  lOOZ.,  and  that  the  amount  payable  by  the  defendant  to 
the  plaintiff  for  and  in  respect  of  the  said  loss  was  thereby  and  then 
liquidated  and  ascertained  to  be  the  sum  of  7/.  ISs.  4d.,  and  no 
more ;  that,  at  the  commencement  of  this  suit,  the  plaintiff  was, 
and  still  is,  indebted  to  the  defendant  in  an  amount  exceeding  the 
said  amount  so  ascertained  as  aforesaid,  for  premiums  of  insurance 
upon  divers  policies  of  insurance  before  then  effected  by  the  plain- 
tiff with  the  defendant,  and  underwritten  at  the  plaintiff's  request 
by  the  defendant  as  insurer  of  divers  moneys  upon  certain  risks  in 
such  policies  respectively  mentioned,  and  for  money  found  to  be 
dne  from  the  plaintiff  to  the  defendant  on  divers  accounts  before 
then  stated  between  them,  which  amount  the  defendant  was  willing 
to  set  off  against  the  amount  so  settled  and  ascertained  as  aforesaid. 

Demurrer,  on  the  ground  that  the  Statute  of  Set-off  is  not 
applicable  to  an  average  loss  under  a  policy  of  insurance. 

C.  Pollock  (with  whom  was  Byles,  Serjt.),  in  support  of  the 
demurrer : 

The  plea  is  bad,  upon  two  grounds :  first,  because  the  nature  of 
the  plaintiff's  claim  is  such  as  not  to  admit  of  a  set-off  being 
pleaded  to  it ;  secondly,  because  the  effect  of  an  adjustment  is  not 
such  as  to  create  a  mutual  ascertained  debt  that  is  capable  of  being 
met  by  a  set-off.  It  has  been  long  settled  that  the  plaintiff's  claim 
in  an  action  of  this  sort  being  for  unliquidated  damages,  there  can 
be  no  set-off:  Grant  v.  The  Royal  Exchange  Assurance  Company  (1), 
Hardcaatle  v.  Netheiicood  (2),  Castelli  v.  Boddington  (3). 

(Jbrvis,  Ch.  J.:  You  may  take  that  for  granted.) 

♦     *     The   underwriter  is  not   bound   by  an  adjustment.     This       [  869  j 
was    expressly    decided  by   Lord   Ellbnborough  in   Shepherd  v. 
Chewier  (4,).     *     *     * 

(1)  4  M.  &  S.  439.  (a)  P.  21  above  (1  E.  &  B.  66). 

(2)  5  B.  &  Aid.  92.  (4)  10  R.  R.  681  (1  Camp.  274). 
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LucKir  (Jbrvis,  Ch.  J.:    An   adjustment  can  never  be  more  than  an 

BosHBT.      admission.) 

[870] 

It  is  mere  evidence. 

(Cresswbll,  J. :  It  is  an  admission  of  the  amount  of  the  loss,  but 
not  of  the  underwriter's  liability  to  pay.) 

Jame9  Wilde,  contra : 

It  is  not  necessary  for  the  purposes  of  this  case  to  contend  that 
an  adjustment  is  binding  to  the  full  extent,  either  upon  the  under- 
writer or  upon  the  assured.  It  is  enough  to  say  that  it  has  never 
yet  been  held  that  the  assured,  after  having  obtained  an  adjustment, 
can  proceed  for  a  larger  amount. 

(Gbbsswell,  J. :  Has  that  been  decided  either  way  ?) 

In  Adams  v.  Saundars  (1),  Campbell,  for  the  plaintiff^  wishing  to 
show,  that,  in  the  adjustment,  too  small  a  sum  had  been  allowed, 
Lord  Tentbrden  said,  "  I  cannot  allow  that  to  be  done,  unless  it 
can  be  shown  that  the  settlement  was  made  under  such  circum- 
stances as  to  make  it  not  binding  on  the  plaintiff.  I  think  that 
you  must  show  that  the  adjustment  was  made  without  authoritv; 
or,  perhaps,  if  some  sum  were  shown  to  be  wholly  omitted,  yoa 
j-  mgji  -j  might  be  ^allowed  to  open  it ;  but  not  because  the  amount  allowed 
is  not  sufficiently  large ;  I  do  not  see  of  what  use  an  adjustment 
would  be,  if  it  could  be  opened." 

(Gresswell,  j.  :  Suppose  an  adjustment  made  under  a  mistake  of 
fact, — ^suppose  it  afterwards  turns  out  that  a  greater  quantity  of 
goods  was  lost  than  at  first  imagined,  Beyner  v.  Hall  r-O 
shows  that  the  assured  would  not  be  limited  to  the  adjustment. 
There,  a  ship  was  insured,  warranted  free  of  capture  in  port ;  a 
letter  announcing  her  capture,  stated  it  to  be  in  port ;  on  which  the 
underwriter  and  assured  adjusted,  the  former  returned  and  tiie 
latter  received  back  the  premium :  it  afterwards  appeared  that  the 
capture  was  not  in  port ;  and  it  was  held  that  the  assured  was  not 
precluded  by  the  adjustment  and  repayment  from  recovering  on  the 
policy.) 

The  plaintiff  might  reply  that  the  adjustment  was  made  under  a 
mistake  of  fact. 

(1)  4  Car.  &  P.  25 ;  Moo.  &  Mai.  873.  (2)  14  R.  B.  6d0  (4  Tnint  725). 
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(Cbesswell,  J. :  If  so,  the  adjustment  is  the  substance  of  the       locrie 
plea,  the  set-ofif  nothing.)  Bushby. 

The  declaration  is  for  a  partial  loss  only.  The  plea  states  that  the 
proportional  sum  which  the  defendant  ought  to  pay  in  respect  of 
the  loss,  was  by  agreement  between  the  plaintiff  and  defendant 
settled  and  adjusted  at  a  certain  sum,— not  stating  the  amount  as  a 
binding  sum;  and  that,  whatever  that  sum  may  turn  out  before 
the  jury  to  amount  to,  the  defendant  has  a  set-off  which  overtops  it. 

(Jebvis,  Gh.  J. :  Is  it  the  less  an  action  for  unliquidated  damages, 
upon  the  whole  record  ?) 

It  is  immaterial  whether  the  damages  are  liquidated  in  the  original 
agreement,  or  after  the  loss  is  ascertained.  The  only  case  where  a 
set-off  is  disallowed,  is,  where  the  amount  of  damages  can  only  be 
ascertained  through  the  intervention  of  a  jury.  [He  then 
argued  that  even  if  the  claim  was  not  liquidated  it  could  be  met  by 
set-off.] 

Pollock,  in  reply  :  [  876  ] 

It  is  not  strictly  true  that  the  amount  is  made  certain  by  the 
adjustment :  the  underwriter  may  afterwards  show  that  he  was 
induced  to  assent  to  it  under  a  mistake  either  of  fact  or  law ;  the 
case  *of  an  adjustment  being  an  exception  to  the  general  rule  (l),  [  *877  ] 
that  a  transaction  cannot  be  reopened  for  a  mistake  of  law : 
Christian  v.  Coombe  (^). 

Jkbvis,  Ch.  J. : 

I  am  of  opinion  that  the  plea  in  this  case  is  a  bad  one,  and  that 
the  judgment  of  the  Court  must  be  for  the  plaintiff.  The  action  is 
upon  a  policy  of  insurance  on  goods,  and  the  plaintiff  seeks  an 
indemnity  for  a  partial  loss ;  to  which  the  defendant  pleads,  tliat, 
l)efore  action  brought,  the  proportional  sum  which  he  was  liable  to 
pay  in  respect  of  the  loss,  was,  by  agreement  between  the  plaintiff 
and  himself,  settled  and  adjusted  at  a  certain  sum,  to  wit,  72. 18^.  4(/. 
per  cent.,  that  the  amount  payable  by  him  to  the  plaintiff  in  respect 
of  the  loss  was  thereby  and  then  liquidated  and  ascertained  to  be 
7L  18«.  4d.,  and  no  more ;  and  that  the  plaintiff  was  indebted  to 
him  in  a  larger  sum  for  premiums  on  other  policies,  which  debt  he 

(1)     Igiwrardi  facti   excusaty  iyiw-      177;  Moaley,  264,  265. 
rnHtia  jnria  non  exatmt,  1  Co.  Rep.  (2)  2  Esp.  N.  P.  0.  489. 

B.R. — VOL.  XCIII.  50 


786  1863.    C.  P.     18  C.  B.  877—878.  [r.r. 

LuoKiB  seeks  to  set  off.  3//-.  WUde  admits  the  very  proposition  urged  on 
BusHBT.  t^e  0^^^^  side.  He  admits  that  the  adjustment  does  not  of  itself 
alter  the  character  of  the  plaintiff's  remedy,  and  that,  notwith- 
standing the  adjustment,  the  plaintiff's  claim  upon  the  policy  is 
still  a  claim  for  unliquidated  damages :  and  he  further  admits,  that, 
if  the  action  had  been  brought  upon  the  policy,  without  more 
appearing  on  the  record  to  fix  and  ascertain  the  amount  of  the 
damages,  it  would  not  have  been  one  in  which  a  set-off  could  be 
allowed.  It  is  conceded,  therefore,  that  to  an  action  upon  a  policy, 
for  unliquidated  damages,  there  can  be  no  set-off,  and  that  a  mere 
adjustment  does  not  per  se  render  the  amount  liquidated,  so  as  to 
reduce  the  plaintiff's  claim  to  an  account  stated.  But  it  is  con- 
tended, that,  admitting  all  that,  the  rule  as  to  set-off  has  of  late 

t  •878  J  *years  become  more  relaxed,  and  that  any  matter  which  gives  rise 
to  a  certain  and  mutual  debt  may  be  the  subject  of  a  set-off ;  and 
that,  by  this  plea,  the  debt  here  is  made  certain,  and  consequently, 
that,  against  the  debt  so  made  certain  by  the  plea,  the  defendant  is 
at  liberty  to  set  off  a  debt  due  to  him.  The  question,  therefore,  is, 
what  is  the  effect  of  the  adjustment  ?  It  may  be,  that,  if  the 
adjustment  were  an  absolute  and  definite  arrangement  from  which 
neither  party  could  recede,  it  would  be  one  against  which  a  set-off 
might  be  pleaded,  although  the  action  was  in  point  of  form  an 
action  for  unliquidated  damages.  But  upon  that  it  is  unnecessary 
for  us  to  express  any  opinion ;  for,  I  think  the  adjustment  has  not 
the  effect  of  ascertaining  and  rendering  liquidated  the  amount  of  the 
plaintiff's  claim,  so  as  to  dispense  with  the  intervention  of  a  jury  ; 
but  is  only  a  means  to  enable  the  jury  to  fix  the  amount  for 
which  their  verdict  ought  to  be  given.  It  is  not  an  absolute  and 
final  settlement  which  is  to  be  binding  upon  the  parties.  It  may  or 
may  not,  though  generally  it  will,  be  binding  and  conclusive  on  the 
jury,  and  on  the  parties,  as  to  the  amount.  This  being  the  view  I 
take  of  the  case,  it  is  unnecessary  to  determine  what  would  be 
the  effect  of  the  plea,  if  the  adjustment  were  for  all  purposes 
binding  and  conclusive.  The  fact  of  the  parties  agreeing  to  take 
the  damages  at  a  given  sum,  will  not  alter  the  character  of  the 
action  so  as  to  let  in  a  set-off  which  otherwise  would  be  inad- 
missible. We  are  left  entirely  without  any  direct  authority  upon 
the  subject.  In  JVienholt  v.  Robeiis  (1)  the  point  might  have  been 
raised,  but  was  not :  Garrotv  objected  to  the  set-off,  not  because 
there  was  no  certain  debt,  but  because  there  was  no  mutuality ;  to 

(1)  2  Oarnp.  586. 
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which  it  was  answered,  that  the  defendant  had  a  del  credere  com-  luckib 
mission  from  the  insured  for  guaranteeing  the  solvency  of  the  bushby. 
plaintiff  and  the  other  underwriters,  and  that  the  defendant  had 
therefore  a  right  to  set  off  *the  loss  against  the  premiums :  and  so  [  *^''^  ] 
the  set-off  was  allowed.  So,  in  Cumming  y.  Forester  (l),  it  was  con- 
tended that  the  losses,  being  total,  were  in  the  nature  of  liquidated 
damages ;  but  the  point  raised  here  was  not  determined :  neither 
was  it  determined  in  Lear  v.  Heath  (2).  It  was  there  held,  that  a 
defendant  cannot  be  holden  to  bail  in  an  action  on  a  policy  of 
insurance,  where  there  has  been  no  adjustment,  because  it  is  an 
action  to  recover  unliquidated  damages.  The  Court  do  not  say 
that  the  party  might  have  been  held  to  bail  if  there  had  been  an 
adjustment.  Adams  v.  Saundars,  as  reported  in  4  Car.  &  P.  25, 
is  the  only  case  which  has  any  real  bearing  upon  the  subject. 
Lord  Tbntebbbn  there  refused  to  allow  the  plaintiff  to  show  that 
too  small  a  sum  had  been  allowed  in  the  adjustment,  not  because 
the  adjustment  made  the  amount  liquidated  and  settled,  but  because 
it  would  be  unreasonable  to  allow  the  adjustment  to  be  opened, 
without  showing  some  misrepresentation  or  some  mistake.  The 
real  question  there  was,  whether  the  erasure  of  the  name  of  the 
underwriter  was  conclusive  evidence,  not  of  the  adjustment  merely, 
but  that  the  money  had  been  paid.  Lord  Tenterden  held  that  it 
was  not.  The  payment,  however,  was  afterwards  proved,  and  the 
defendant  had  a  verdict.  Upon  the  whole,  therefore,  I  think,  that, 
this  action  being  brought  for  unliquidated  damages,  and  the  adjust- 
ment, being  merely  the  evidence  of  the  amount  which  the  parties 
have  agreed  between  themselves  to  be  due,  does  not  make  the  debt 
so  ascertained  and  certain  as  to  place  it  upon  the  footing  of  a  claim 
for  liquidated  damages,  so  as  to  admit  of  a  set-off  being  pleaded 
against  it.  It  is  rather  like  the  case  of  an  action  upon  an  attorney's 
bill  which  has  already  been  taxed  :  the  taxation  is  merely  a  mode 
of  ascertaining  and  adjusting  the  amount  of  the  plaintiff's  claim, 
but  is  not  conclusive  and  binding  upon  the  jury. 

Cbbsswbll,  J. :  [  880  ] 

I  am  of  the  same  opinion.  After  the  manner  in  which  the  Lobd 
Ghibf  Justigb  has  dealt  with  the  case,  there  is  little  left  for  me  to 
add.  One  would  have  thought  this  a  matter  of  considerable  import- 
ance to  the  commercial  world  :  but,  seeing  that,  though  the  point 
has  several  times  during  a  long  series  of  years  been  mooted,  it  has 

(1)  14  B.  B.  611  (1  M.  &  IS.  494).  (2)  14  B.  B.  739  (5  Taunt.  201). 
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Ldokib  never  been  put  upon  the  record  or  undergone  discussion  in  banc, 
BusuBy.  commercial  men  cannot  have  felt  much  interested  in  it.  This 
action  undoubtedly  is  an  action  for  unliquidated  damages.  By  the 
adjustment,  the  parties  have  agreed  that  the  damages  shall  be 
assessed  at  a  certain  sum.  It  may  be  that  this  would  prevent 
either  from  saying  without  some  substantial  ground  that  the  sum 
BO  agreed  is  not  the  proper  measure  of  damages ;  but  still  it  is  only 
a  mode  of  enabling  the  jury  more  easily  to  arrive  at  the  proper 
estimate.  Suppose  the  plea  had  gone  further,  and  said  that  the 
plaintiff  had  agreed  to  accept  the  sum  mentioned  in  satisfaction 
and  dischai'ge  of  his  claim  upon  the  policy,  even  that  would 
not  have  rendered  this  any  other  than  an  action  for  unliquidated 
damages. 

Talfoubd,  J. : 

I  am  entirely  of  the  same  opinion.     The  adjustment  undoubtedly 

is  strong  evidence  to  determine  the  amount  of  the  plaintiff  *s  claim 

upon  the  policy,  but  it  is  not  conclusively  binding  upon  the  parties. 

Practically,  it  may  or  may  not  be  that  the  adjustment  dispenses 

with  the  decision  of  a  jury  as  to  the  amount  of  the  damages:  but 

still  there  may  be  other  evidence ;  it  may  be  shown  that  there  was 

mistake  or  misrepresentation. 

Judgment  for  the  plaintiff'. 


1863.  ATWOOD  V.  EllNEST. 

JuneJ,  (13  (^.^  13  8bl— 892;  S.  C.  1  C.  L.  11.  738;  22  L.  J.  C.  T.  225;  17  Jui*.  6UJ,) 

[  881  ]  Whei-e  two  or  more  who  are  jointly  interested  in  a  chattel,  deposit  it  with 

a  stranger,  a  demand  by  one  in  his  own  name  only,  and  not  on  behalf  of 
all,  will  not  entitle  that  one  to  maintain  detinue  for  it. 

D£TiNU£.  The  declaration  stated  that  the  defendant  detained 
from  the  plaintiff  certain  books,  papers,  and  documents  of  the 
plaintiff,  that  is  to  say,  a  purser's  cost-book,  a  merchant's  ledger, 
an  invoice-ledger,  divers  merchants'  accounts,  vouchers  for  pay- 
ments to  merchants,  a  banker's  book,  accounts  of  debts,  lists  of 
shareholders  in  the  Bwlch  Consolidated  Mining  Company,  copies 
of  resolutions  of  the  meetings  of  the  Company  or  of  the  directors, 
and  divers  other  books,  papers,  and  documents  relating  to  the 
affairs  of  the  Company ;  and  the  plaintiff  claimed  a  return  of  the 
said  books,  papers,  and  documents,  or  their  value,  and  500^  for 
their  detention. 

Pleas, — first,  won  detimt. 
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Secondly,  that  the  books,  papers,  and  documents  in  the  declara-      Atwood 
tion  mentioned,  were  not  the  plaintiff's  property.  Brnkst. 

Thirdly,  that  the  books,  papers,  and  documents  in  the  declaration 
mentioned,  were  delivered  to  the  defendant,  an  accountant,  for  the 
purpose  of  work  being  done  by  the  defendant  as  accountant  upon 
and  in  relation  thereto,  to  wit,  for  the  purpose  of  his  drawing  up  a 
report,  and  that  he  did  certain  work,  and  was  ready  to  complete  the 
report,  but  was  hindered  by  the  plaintiflf's  withdrawing  from  him 
certain  other  documents,  and  that  a  certain  sum  was  due  to  him  for 
the  work  so  done,  for  which  he  claimed  a  lien  by  the  custom  of 
accountants. 

Fourthly,  that  the  said  books,  papers,  and  documents  in  the 
declaration  mentioned,  together  with  certain  other  books,  papers, 
and  documents,  were  delivered  to  *the  defendant  by  certain  persons  ^  *®^^  ^ 
entitled  jointly  with  the  plaintiff  to  the  property  therein,  for  a 
special  purpose,  to  wit  for  the  purpose  that  the  defendant,  by  the 
retainer  of  the  said  persons,  should  examine  into  them,  and  make  a 
statement  and  report  on  the  state  of  the  accounts,  &c. ;  that  the 
defendant  commenced  the  examination  of  the  said  books,  papers, 
and  documents,  and  was  ready  to  complete  the  same,  but  was 
hindered  and  prevented  from  so  doing  by  reason  of  the  plaintiff's 
having  withdrawn  from  him  the  said  other  books,  papers,  and 
documents  ;  that,  by  reason  of  the  premises,  the  said  purpose  was 
not  yet  completed ;  and  that  the  defendant  detained  the  said  books, 
papers,  and  documents  in  the  declaration  mentioned,  for  the 
purpose  of  completing  the  said  statement  and  report. 

Fifthly,  that  the  books,  papers,  and  documents  were  delivered  to 
the  defendant  by  certain  persons,  entitled  to  the  property  in  and 
possession  of  the  same  jointly  with  the  plaintiff,  and  that  the  said 
persons  had  never  required  or  demanded  of  the  defendant  that  he 
should  re-deliver  the  same  to  them  'or  to  any  other  person,  and 
that  the  defendant  always  held,  and  continued  to  hold,  the  said 
books,  papers,  and  documents,  by  and  with  the  consent  and  licence 
of  the  persons  so  jointly  interested  with  the  plaintiff  as  aforesaid. 
Upon  these  pleas  issues  were  joined. 

The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  in 
London  after  the  last  Term.  It  appeared,  that  the  plaintiff  was  the  '- 
purser  of  a  mine  in  Wales,  which  was  worked  by  an  unincorporated 
Company  called  the  Bwlch  Consolidated  Mining  Company,  upon 
the  cost-book  principle;  that  the  plaintiff  was  also  one  of  the 
adventurers ;  that  his  duty  as  purser  was,  to  keep  the  accounts^of 
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Atwood  tlie  mine,  to  sell  the  ore  and  receive  the  price,  to  draw  and  accept 
Ebnest.  l^ills  on  behalf  of  the  concern,  *and  to  pay  wages  and  tradeemen'B 
[  *g88  ]       ]i>ii]g^  ji^^e.,  keeping  the  receipts  and  vouchers  until  he  passed  bis 

accounts. 

The  affairs  of  the  Company  having  got  into  some  disorder,  at  a 

meeting  of  the  adventurers  held  on  the  27th  of  Jane,  1851,  at 

which  the  plaintiff    was   present,   the   following    resolution  was 

come  to : 

"  Bwlch  Consolidated  Mining  Company. 

''  At  an  adjourned  meeting  of  the  shareholders,  held  at  the  office, 
Cornhill,  this  27th  day  of  June,  1851, — Resolved,  that,  in  accordance 
with  the  recommendation  of  the  committee  of  investigation,  Mr. 
Ernest,  of  Cheapside,  be  requested  to  examine  the  accounts,  and  to 
prepare  a  balance-sheet,  and  that  all  books  and  necessary  documents 
be  forthwith  transmitted  to  him  by  Mr.  Smith,  Mr.  Atwood,  and 
Captain  Francis." 

In  pursuance  of  this  resolution,  Mr.  Smith,  who  was  the  secretary 
of  the  Company,  handed  over  to  the  defendant  the  cost-book  and 
certain  papers  which  were  in  his  possession ;  and,  on  the  12th  of 
July,  1851,  the  defendant  addressed  a  letter  to  the  plaintiff,  as 
follows : 

"29,  Cheapside,  12th  July,  1851. 

"  Sir, — You  are  doubtless  aware  that  the  accounts  of  the  Bwlch 
Mines  have  been  referred  to  me  for  an  investigation,  which  I  have 
commenced.  I  find  that  I  cannot  complete  it  without  further  books 
and  papers,  which  I  understand  are  with  you  or  the  captain  of  the 
mine.  Mr.  T.  H.  Smith  particularly  mentions  your  having  the 
banker's  pass-book,  the  invoice-l)ooks,  and  merchant's  ledger.  I 
should  feel  obh'ged  by  your  forwarding  to  me  here  such  as  you  have 
or  can  obtain,  including  the  vouchers,  as  early  as  possible. 

"  Henry  Ernest." 

The  plaintiff  accordingly  forwarded  to  the  defendant,  as  requested, 
the  several  books  and  documents  mentioned  in  the  demand 
hereinafter  set  forth. 

[  ♦884  ]  Before  the  defendant  had  finished  his  examination,  *and  made 

his  report,  viz.  on  the  13th  of  December,  1852,  the  plaintiff  caused 
the  defendant  to  be  served  with  a  demand  in  writing,  as  follows : 

**  Take  notice,  that  I,  the  undersigned  John  Jones  Atwood, 
purser,  and   one  of  the  partners  or  shareholders  in  the  Bwlch 
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Consolidated  Mining  Company,  do  hereby  demand  and  require  that  Atwood 
you,  Mr.  H.  Ernest,  deliver  up  to  Mr.  John  Daniel  Clarke,  who  is  ebksbt. 
the  bearer  hereof,  the  following  books,  papers,  and  documents, 
relating  to  the  said  Bwlch  Consolidated  Mining  Company,  that  is  to 
say,  the  purser's  cost-book,  merchant's  ledger,  invoice  ledger, 
merchant's  accounts,  vouchers  for  payments  to  merchants,  banker's 
book,  accounts  of  debts  paid  and  owing,  lists  of  shareholders,  copies 
of  resolutions  of  meetings,  and  all  other  books,  books  of  account, 
documents,  letters,  papers,  and  writings  whatsoever  in  your 
IX)8B68sion  or  within  your  control,  in  anywise  relating  to  the  affairs 
of  the  said  Company." 

The  lien  set  up  by  the  third  plea  was  abandoned  at  the  trial  (1). 
But  it  was  contended,  on  the  part  of  the  defendant,  that  the  books 
and  documents  having  been  delivered  to  the  defendant  by  all  the 
parties  who  were  jointly  interested  in  them,  one  could  not  make 
him  a  wrong-doer  by  a  demand  of  them  in  his  own  name  only ; 
and  that  his  defence  was  available  under  either  or  all  of  the  other 
pleas. 

His  Lordship  directed  a  verdict  to  be  entered  for  the  plaintiff  on 
all  the  issues,  damages  500Z.,  subject  to  be  reduced  to  Is.  upon 
delivery  to  the  plaintiff  of  the  books,  &c.,  in  respect  of  which  the 
action  was  brought ;  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit,  or  a  verdict  for  him  on  the  first,  second,  fourth, 
and  fifth  pleas,  or  either  of  them,  as  the  Court  should  think  fit. 

Willesy  on  a  former  day  in  this  Term,  obtained  a  rule  nisi       [  886  ] 
accordingly. 

Aspland  now  showed  cause : 
The  first  and  second  pleas  are  clearly  no  answer  to  the  action : 
non  detinet  puts  in  issue  merely  the  fact  of  the  detention;  any 
defence  on  the  ground  of  community  of  interest,  or  lien,  must  be 
specially  pleaded :  Broadbent  v.  Ledward  (2) ;  Mason  v.  Famell  (3). 
Besides,  here,  a  wrongful  detention  was  proved, — a  detention  under 
an  unfounded  claim  of  lien.  The  fourth  plea  is  clearly  a  bad  one, 
and  therefore  the  defendant  could  only  be  entitled  to  a  verdict  upon 
it,  provided  it  was  proved  in  its  entirety.  It  states  a  delivery  of 
the  books,  papers,  and  documents  to  the  defendant  by  certain 
persons  entitled  jointly  with  the  plaintiff  to  the  property  therein, 

(1)    See  Sieadman    v.   Hockley,    15  (2)  52  B.  R.  321  (11  Ad.  &  El.  209). 

M.  &  W.  553,  (3)  12  M.  &  W.  674. 
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Atwood  not  a  joint  delivery  by  the  plaintiff  and  those  persons.  If  one 
Erhsst.  joint-tenant  has  not  the  right  to  deliver  the  chattels  without  the 
consent  of  the  others,  the  plea  is  bad ;  and,  if  he  has,  the  plea  is  no 
answer,  because  in  that  case  he  would  have  a  right  to  demand  them 
back.  The  allegation  that  the  books,  Sec,  were  delivered  to  the 
defendant  by  the  plaintiff  and  the  other  persons,  was  not  proved. 
When  they  were  delivered  by  the  plaintiff,  they  were  in  point  of  law 
delivered  by  all  the  persons  who  were  jointly  interested  in  them. 
Neither  was  there  any  evidence  that  the  defendant  was  prevented 
from  proceeding  with  the  work,  by  the  plaintiff's  withdrawing 
certain  accounts  from  him.  The  same  remarks  apply  to  the  fifth 
plea.  That  plea  admits  the  delivery  by  the  plaintiff,  and  does  not 
avoid  it :  it  sets  up  the  very  thing  upon  which  the  action  is  founded, 
viz.  that  any  one  of  the  joint-tenants  has  a  right  to  deal  with  the 
property.  The  material  part  of  the  plea  is,  that  the  defendant 
holds  the  books,  i&c,  by  and  with  the  consent  and  licence  of  the 
r  ♦sse  ]  persons  so  jointly  *interested  with  the  plaintiff  as  aforesaid.  There 
was  no  evidence  to  prove  that, 

(Maulb,  J. :  The  plea  in  effect  says,  the  books  and  papers  were 
delivered  to  me  by  certain  persons  jointly  entitled  with  you,  with 
or  without  your  concurrence ;  and  they  acquiesce  in  my  detaining 
them.  If  the  plea  had  said,  they  authorise  me  to  detain  them,  it 
would,  I  think,  be  a  good  plea.  It  would  be  like  one  joint-tenant 
bringing  detinue  against  another.  There  is  a  distinction  between 
a  pennission  and  an  authority.  The  man  who,  pointing  to  certain 
ducks  in  a  pond,  asked  a  bystander  what  he  should  give  him  for  a 
shot  at  them,  and  was  answered  "half-a-crown,"  received  permission 
to  shoot,  but  no  authority.  Will  it  be  contended  on  the  other  side 
that  a  licence  is  an  authority  ? 

Wilhs :  If  a  man  licenses  me  to  go  over  his  land,  his  co-tenant 
cannot  bring  trespass  against  me.) 

Possibly  it  may  be  contended  that  the  defendant  had  a  right  to  hold 
the  books  and  documents  until  the  work  was  done.  That,  however, 
is  inconsistent  with  Lilley  v.  Barmley  (i).     ♦     *     * 

Willes,  in  support  of  the  rule : 
The  fifth  plea,  which  is  the  material  one,  is  a  perfectly  good 
t  'SST  ]       plea ;  the  only  *question  is  whether  it  is  proved  in  point  of  fact, 

(1)  70  R.  R.  803  (1  Car.  &  Kir.  3-14). 
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It  amounts  to  this,  that  the  possession  of  the  defendant  was  atwood 
assented  to  and  licensed  by  one  who  was  a  joint- tenant  of  the  brnbst. 
chattels  in  question  with  the  plaintiff.  The  licence  of  a  joint-tenant, 
whether  of  land  or  of  chattels,  is  sufficient  to  justify  the  licensee  to 
do  any  act  therewith  which  might  lawfully  be  done  by  the  licensor 
himself.  Thus,  in  Donaldson  v.  WiUiavis  (1),  it  was  held  that  one 
of  two  partners,  joint-tenants  of  a  house  where  their  joint  business 
is  carried  on,  has  a  right  to  authorise  a  weekly  servant  to  remain 
in  the  house,  though  the  other  partner  has  regularly  given  him  a 
week's  notice  to  leave  the  same. 

(Jervis,  Ch.  J. :  Does  a  delivery  by  A.  prove  a  delivery  by  A. 
andB.?) 

The  only  difficulty  arises  from  the  absence  of  the  repetition  of  the 
words  "jointly  with  the  plaintiff." 

(Maulb,  J. :  A  licence  is  not  compulsory  on  the  licensee :  but, 
where  the  licence  is  exercised,  does  it  not  become  something  more 
than  a  mere  licence  ?) 

The  case  of  the  ducks,  put  by  Mr.  Justice  Maule,  is  disposed  of  by 
Newman  v.  Zachary  (2).  "Action  sur  le  case.  The  plaintiff  declares 
that  the  defendant  was  his  shepherd,  and  that  two  of  his  sheep  did 
estray,  one  of  which  being  found  again,  the  defendant  affirmed  to 
be  the  plaintiff's,  whereupon  the  plaintiff  paid  for  the  feeding  of  it, 
and  caused  it  to  be  shorn,  and  marked  with  his  own  mark ;  and  yet 
afterwards  the  defendant  malitinse  niachinans  to  disgrace  the  plain- 
tiff, and  knowing  the  said  sheep  to  be  the  plaintiff's,  falsa  et 
frnndidenter  affiiinant  to  the  bailiff  of  the  manor  that  had  waifs  and 
strays  belonging  to  it,  that  the  said  sheep  was  an  estray ;  where- 
upon the  bailiff  seized  it,  to  his  damage,  &c.  And,  after  a  verdict 
for  the  plaintiff,  Latch  moved  that  there  was  no  cause  of  action,  for 
there  is  no  breach  of  trust  in  the  defendant  as  shepherd ;  and  his 
words  cannot  endamage  the  plaintiff,  for,  he  shall  have  his  remedy 
against  the  bailiff  of  the  manor  that  *seized  the  sheep  wrongfully.  [  *^^^  ] 
But  it  was  adjudged  that  the  action  would  lie,  because  the  defen- 
dant, by  his  false  practice,  hath  created  a  trouble,  disgrace,  and 
damage  to  the  plaintiff;  and  though  the  plaintiff  have  cause  of 
action  against  the  bailiff,  yet  this  will  not  take  off  his  action  against 
the  defendant  in  respect  of  the  trouble  and  charge  which  he  must 

(I)  :J8  I^.  R.  613  (1  Or.  &  M.  345),  (2)  Alleyn,  3, 
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ATwooD  andergo  in  the  recovery  against  the  bailiff.  And  Hales  said,  that, 
EBKinT.  if  one  slander  my  title,  whereby  I  am  wrongfully  disturbed  in  my 
possession,  though  I  have  remedy  against  the  trespassers,  I  shall 
have  an  action  against  him  that  caused  the  disturbance."  So,  the 
man  who  took  the  half-crown  for  the  shot  would  be  liable  to  the 
owner  of  the  ducks  for  the  injury  occasioned  by  his  assuming  to 
have  power  to  license  or  permit  the  trespass. 

Jervis,  Ch.  J. :  If  one  joint-tenant  may  grant  a  licence,  may  not 
another  revoke  it  ?) 

Not  for  his  co-tenant ;  and  certainly  not,  where  it  has  been  acted 
on:  if  he  might,  the  matter  should  come  by  way  of  replication. 
The  licence  or  consent  here  given  by  the  resolution  of  the  27th  of 
June,  1851,  continued  operative  down  to  the  time  of  the  trial.  The 
authority  was,  to  hold  the  books,  papers,  and  documents  until  the 
work  was  done :  and  it  appeared,  that,  without  any  default  in  the 
defendant,  the  work  had  not  been  completed.  There  was  no 
evidence  that  any  of  the  other  persons  jointly  interested  with  the 
plaintiff,  intended  the  authority  to  be  revoked.  The  only  question 
is,  whether  proving  that  certain  persons  who  were  interested  jointly 
with  the  plaintiff,  jointly  with  the  plaintiff  delivered  the  books  and 
papers  to  the  defendant,  proves  the  plea.  One  of  several  joint- 
tenants  may  authorise  a  dealing  with  the  joint  property,  but  all 
must  join  in  an  action  for  an  injury  to  it, — as  all  who  are  jointly 
interested  in  a  covenant  must  sue  for  a  breach  of  it,  though  a 
release  by  one  is  sufficient.  So,  a  bailment  by  one  is  proved  by 
showing  a  bailment  by  him  jointly  with  his  companions.  And  see 
[  ^889  ]       Wallace  v.  KeUail  (l)  *and  Prior  v.  Hembrow  (2). 

{Aspland  referred  to  Jones  v.  Smith  (s).) 

Maulb,  J. : 

It  appears  to  me  that  the  rule  ought  to  be  made  absolute  to  enter 
a  verdict  for  the  defendant  on  the  fifth  issue.  That  plea,  as  it 
seems  to  me,  is  a  good  plea,  and  was  substantially  proved.  The 
defence  it  sets  up  is  this,  that  the  books,  papers,  and  documents 
sought  to  be  recovered  in  this  action  were  delivered  to  the  defendant 
by  certain  persons  entitled  to  the  property  in  and  possession  of 
them  jointly  with  the  plaintiff,  and  that  he  detains  them  with  the 

(1)  66  R.  B.  707  (7  M.  &  W.  264).  (3)  1  Ex.  831, 

(2)  58  R.  E.  891  (8  M,  &  W.  87«). 
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consent  and  licence  of  the  persons  so  jointly  interested  with  the      Atwood 
plaintiff.    The  defendant  neither  affirms  nor  denies  that  the  plaintiff      Bbmebt. 
delivered  the  books,  &c.,  to  him ;  what  he  alleges,  is,  that  the  other 
owners  delivered,  and  that  he  detains  them  by  their  authority,  with 
their  licence  and  assent.    Now,  where  several  joint-owners  of  a 
chattel  deliver  it  to  a  third  person,  he  may  detain  it  until  all  the 
joint-owners  require  him  to  return  it.    If  some  of  them  ask  him  to 
return  it,  and  others  desire  him  to  keep  it,  the  bailee  is  not  liable 
to  an  action  at  the  suit  of  those  who  so  ask  for  a  return.    If  that 
were  not  so,  each  might  have  an  action,  and  so  the  bailee  might  be 
harrassed  with  as  many  actions  as  there  were  joint-owners.    It 
seems  to  me  to  be  perfectly  clear,  that,  if  two  joint-owners  of  a 
chattel  concur  in  depositing  it  with  a  third  person,  one  alone  cannot 
by  demanding  it  entitle  himself  to  bring  detinue  for  it.     That  is,  in 
substance,  the  defence  which  the  fifth  plea  sets  up.    If  the  defendant 
chooses  to  keep  the  books  and  papers  in  pursuance  of  the  licence 
so  given  to  him  by  the  plaintiff's  co-owners,  it  confers  upon  him 
an  authority  to  detain  them,  and  no  action  lies  against  him  for  so 
doing.    For  these  reasons,  I  think  the  plea  sets  up  a  good  defence, 
and  that  it  was  in  substance  proved.    An  attempt  was  made  *to      [  *^^  ] 
draw  a  distinction  between  some  of  the  documents  and  the  others, 
in  respect  of  the  position  in  which  the  plaintiff  stood  as  purser  of 
the  mine,  and  having  occasion  to  keep  them,  to  the  exclusion  of  the 
other  adventurers,  at  all  events  until  he  had  passed  his  accounts. 
It  cannot  be  denied  that  there  might  have  been  an  agreement  that 
one  of  the  joint-owners  of  the  chattels  in  question  might  be  entitled 
to  the  sole  possession  of  it  for  a  certain  time  or  for  a  certain  purpose. 
But  no  such  agreement  was  proved  here.     The  mere  fact  of  Atwood, 
who  was  the  purser  of  the  mine,  having  on  former  occasions  retained 
the  custody  of  certain  of  the  vouchers  and  documents  until  his 
accounts  had  been  passed,  does  not  amount  to  such  evidence  as  will 
take  this  out  of  the  ordinary  case  of  a  joint-ownership  of  property  of 
which   one  of  the  joint-owners  happens  to  have  the  custody.    To 
some  extent,  no  doubt,  these  documents  might  be  called  the  plaintiff's 
vouchers ;  but  the  main  and  principal  object  of  them  was,  to  vouch  for 
the  Company  against  persons  with  whom  they  had  had  dealings. 
That  being  all  the  evidence  as  to  these  documents,  I  do  not  think  the 
special  right  suggested  could  be  found.    The  case,  therefore,  resolves 
itself  into  the  simple  case  of  several  joint-owners  of  a  chattel  handing 
it  over  to  a  third  person,  and  not  agreeing  to  recall  it,  and  one  of 
them  desiring  to  have  it  given  back  into  his  exclusive  custody,  the 
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Atwood      others  not  concurring  in  that  desire,  but  being  wiUing  that  it  shall 

Eb^t.      still  remain  in  the  custody  of  such  third  person.     That,  I  think, 

constitutes  a  sufficient  defence,  and  that  is  what  the  plea  states,  and 

what  was  proved.    I  therefore  think  the  rule  must  be  made  absolute 

in  the  way  I  have  already  stated. 

Grbbswell,  J. : 

I  am  of  the  same  opinion.     According  to  the  arrangement  made 
at  the  trial,  I  think  we  are  bound  to  make  the  rule  absolute.     It 
[  *R9i  ]       appears  that  *the  books,  papers,  and  documents  which  the  plaintiff 
seeks  by  this  action  to  recover,  were  put  into  the  hands  of  the 
defendant  by  the  concurring  will  of  all  the  joint-owners,  and  that 
the  licence  or  authority  to  hold  them  which  was  so  conferred  upon 
the  defendant,  has  never  been  withdrawn.     There  was  no  evidence 
to  show  that  the  plaintiff  had  any  authority  to  demand  them  back 
on  behalf  of  all  the  parties  interested :  indeed,  he  did  not  affect  to 
do  so.     The  plea  is  a  good  plea,  and  the  defence  proved.     An 
attempt  was  made,  upon  the  argument  of  the  rule,  to  distinguish 
some  of  the  documents  from  the  others,  on  the  ground  that  the 
plaintiff,  by  reason  of  his  position  as  purser  of  the  mine,  had  a 
special  right  to  their  custody  until  his  accounts  were  passed.     But 
I  do  not  perceive  that  any  such  distinction  was  urged  at  the  trial : 
and  the  understanding  upon  which  the  leave  to  move  was  reserved, 
was,  that  a  verdict  should  be  entered  for  the  plaintiff,  if  the  Court 
should  think  that  either  of  the  pleas  was  proved.     I  think  the  fifth 
plea  is  proved  affirmatively :  it  was  proved  that  the  documents  were 
delivered  to  the  defendant  by  all  the  joint-owners,  with  authority  to 
him  to  hold   them,  and  that  that  authority  has  never  been  with- 
drawn.    There  was,  I  think,  some  evidence, — and  in   this  I  differ 
in  a  slight  degree  with  my  brother  Maule, — from  which  the  jury 
might  have  been  warranted  in  inferring  that  the  plaintiff,  in  his 
character  of  purser,  should  have  the  sole  custody  of  the  vouchers 
for  payments  until  his  accounts  were  passed :  but  I  do  not  think 
the  fact  was  so  established  that  we  can  deal  with  it  as  a  fact  proved. 
Upon  the  whole,  I  agree  that  the  defendant  is  entitled  to  a  verdict 
on  the  fifth  issue. 

Talfourd,  J.  : 

I  am  entirely  of  the  same  opinion.  I  think  the  fifth  plea  discloses 
a  substantial  answer  to  the  action,  and  that  it  was  substantially 
proved.     It  was  *shown  that  the  books  and  other  documents  sought 
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to  be  recovered  had  been  deposited  with  the  defendant  by  or  with  the      Atwood 
assent  of  all  the  joint-owners,  and  that  his  authority  to  retain  them      bbn'est. 
has  never  been  recalled.    I  also  agree  that  the  attempt  to  distinguish 
some  of  the  articles  from  the  others  has  not  been  successful. 

Jervis,  Ch.  J. : 

I  concur  with  my  learned   brothers  in  thinking  that  the  rule 

sliould  be  absolute  to  enter  a  verdict  for  the  defendant  on  the  fifth 

issue. 

Rale  absolute  accordingly. 


TOWNE  V.  D'HEINRICH.  i853. 

(13  0.  B.  892-896;  S.  C.  1  C.  L.  R.  335;  22  L.  J.  C.  P.  219 ;  17  Jui-.  1102.)  ^^f* 

In  an  action  for  use  and   occupation,  the  uudersheriff  told  the  jury        t  ^^^  J 
that  a  ''constructive  occupation*'  was  sufficient  to  entitle  the  plaintiff  to 
lecover,  without  telling  them  what  was  a  constructive  occupation :  Held, 
a  misdirection. 

This  was  an  action  for  use  and  occupation,  tried  before  the 
UndersheriflF  (i)  of  Middlesex  on  the  28th  of  April,  1858. 

On  the  part  of  the  plaintiff,  it  was  proved,  that,  on  the  24ih  of 
September,  1852,  the  defendant  hired  of  the  plaintiff  a  house  and 
premises  in  Woburn  Place,  under  [a  written  agreement]. 

At  the  time  of  the  letting,  it  was  agreed  between  the  defendant       [  893  ] 
and  the  plaintiff's  agents,  that,  previously  to  the  defendant's  taking 
l)osses8ion,  certain  repairs  should  be  done.     The  repairs  were  done, 
and  the  key  left  with  the  agents  at  her  disposal,  but  the  defendant     - 
never  took  possession. 

The  defendant  stated  that  she  signed  the  agreement  "^upon  the       [  *s9i  ] 
express  understanding  that  the  repairs  were  to  be  done,  and  she 
was  to  have  possession  of  the  premises,  before  the  quarter-day. 

The  undersheriff  told  the  jury,  that,  if  they  believed  the  evidence 
of  the  defendant,  she  was  entitled  to  a  verdict ;  and,  after  reading 
over  the  evidence,  he  said,  that,  to  entitle  the  plaintiff  to  recover, 
it  was  not  absolutely  necessary  that  the  defendant  should  have 
actually  occupied  the  premises,  but  that  a  "  constructive  occupation  " 
was  enough. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  181.  15«. 

(1)  See  3  &  4  Will.  IV,  c.  42,  e.  17      not  exceed  20/.),  repealed  by  ;iO  &  31 
(trial  of  issues  before  a  sheriff  where      Vict  c.  U2,  s.  0. 
amount  sought  to  be  recovered  does 


7W  1858.    C.  P.    IS  C.  B.  894—895.  [ba 

TowKs  StamfH€r$,  in  the  last  Term,  obtained  a  role  nisi  for  a  Dew  trial, 

D'HniiBicH,  on  the  ground  of  misdirection. 

Qumn  now  showed  cause : 

The  sheriflf^B  notes  do  not  disclose  all  the  evidence  given  at  the 
trial.     •     *     * 

(Jbbvis,  Ch.  J. :  It  is  immaterial  what  the  evidence  was.    Wbil 
[  *895  ]      we  have  to  deal  with,  is,  the  misdirection.     *Did  the  undersheriff 
explain  to  the  jury  what  was  a  ''  constructive  occupation  ?  ") 

He  left  the  case  to  the  jury  upon  the  whole  of  the  evidence :  aod 
Smith  V.  Tuoai-t  (i)  shows  that  the  evidence  justified  the  verdici. 
Ebskine,  J.,  there  says :  "  When  a  party  takes  premises,  and  hag 
an  opportunity  to  occupy,  the  mere  fact  that  he  does  not  occapy 
them  does  not  deprive  the  landlord  of  his  remedy  by  this  form  of 
action." 

(Maulb,  J. :  There  was  some  evidence  of  occupation  there :  thtf 
defendant  obtained  the  key  for  the  purpose  of  letting  in  a  person  to 
clean  the  house ;  and  he  paid  for  certain  paper  with  which  one  of 
the  rooms  was  decorated.  He  would  have  been  a  trespasser,  if  be 
had  no  right  to  take  possession.) 

Lowe  V.  Boss  (2)  shows,  that,  where  there  is  a  present  demise,  an 
entry  is  all  that  is  required  to  enable  the  lessor  to  mauitain  an 
action  for  use  and  occupation. 

( Jbrvis,  Ch.  J. :  What  evidence  was  there  of  entry  here  ? 

Maulb,  J. :  That  case  is  an  authority  to  show  that  use  and 
occupation  will  not  lie  under  the  statute  11  Geo.  II.  c.  19,  s.  14, 
where  there  has  not  been  an  actual  entry  by  the  lessee.  The  Goort 
do  not  say  that  use  and  occupation  will  lie  in  all  cases  where  there 
has  been  a  sufficient  entry  to  vest  an  estate.) 

In  the  report  of  that  case  in  19  L.  J.  Ex.  318,  Pabkb,  B.,  is 
represented  to  have  said,  ''  The  objection  is,  that,  until  entry,  the 
matter  rests  in  contract." 

(Maule,  J. :  My  brother  Parke  is  there  speaking  of  entry  at 
common  law.  Use  and  occupation  arises  on  the  statute,  not  looking 
at  the  title  to  the  land.) 

(1)  68  B.  B.  591  (2  Mau.  &  G.  841).  (2)  82  B.  R  761  (d  Ex.  dd3> 
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Debt  for  use  and  occupation,  which  this  is,  lies  at  common  law,  and       Townb 
independently  of  the  statute :  Oibion  v.  Kirk  (i).  D'Hbinbich. 

(Maulb,  J. :  There  may  be  an  estate  vested,  without  use  and 
occupation  being  maintainable  at  all.) 

This  is  not  the  case  of  a  demise  under  seal.    No  entry  was  necessary. 
The  question  is,  whether,  the  key  being  at  the  disposal  of  the 
defendant,  *she  had  not  that  sort  of  constructive  occupation  which       [  *896  ] 
will  enable  the  plaintiff  to  maintain  the  action. 

(Jbrvis,  Ch.  J. :  The  undersheriff,  in  truth,  did  not  leave  the 
case  to  the  jury  at  all.  He  did  not  explain  what  was  meant  by  a 
**  constructive  occupation.") 

Assuming  that  the  direction  of  the  undersheriff  was  not  strictly 
accurate,  the  Court  will  not  send  the  case  down  to  a  new  trial,  if 
they  can  see  that  substantial  justice  has  been  done:  Moore  v. 
Tuckwell  (2). 

(Jervis,  Ch.  J. :  In  that  case,  the  direction  was  as  to  the  damages 
only.    Here,  it  is  as  to  the  right  of  action.) 

Stammers  was  not  called  upon  to  support  his  rule. 

Jervis,  Ch.  J. : 

I  think  the  rule  must  be  made  absolute  for  a  new  trial.  The 
undersheriff  told  the  jury,  that,  in  order  to  entitle  the  plaintiff  to 
maintain  the  action,  it  was  not  necessary  to  show  actual  occupation, 
but  that  a  constructive  occupation  would  suffice.  He  should  have 
gone  on  and  explained  to  them  what  was  meant  by  a  constructive 
occupation.     The  case  clearly  was  not  so  left  as  to  raise  the  point. 

The  rest  of  the  Court  concurring, 

Ride  absolute. 


EEID  V.  A8HBY  and  Another.  /^'^; 

Junes. 
(13  C.  B.  897—907 ;  S.  C.  22  L.  J.  C.  P.  216 ;  17  Jur.  859.)  

[Co8t8  under  3  &  4  Vict.  c.  24,  s.  2.    Bepealed.] 

(1)  1  Q.  B.  850;  1  Gale  &  D.  252.  (2)  1  C.  B.  609. 
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I8W.  ELLABY  V.  MOORE. 

'^^'  (13  C.  B,  907-908 ;  &  C.  22  L.  J.  C.  P.  2a3.) 

(^Obsolete  practice.] 

18M.  JEWELL  V.  PARR. 

Mav  27. 

-L.  (13  C.  B.  909—919 ;  S.  C.  1  C.  L.  B.  464 ;  22  L.  J.  C.  P.  2o3 ;  17  Jur.  975.; 

^        ■'  In  assumpsit  by  indorsee  against  acceptor,  the  defendant  pleaded  that  he 

accepted  the  bill  for  the  accommodation  of  the  drawer,  that  the  drawer 
negotiated  it  for  his  own  use  and  paid  it  at  maturity,  that  it  was  delivered 
by  the  holder  to  the  drawer,  who  without  the  consent  of  the  defendant,  and 
without  having  it  re-stampcd,  indorsed  it  to  the  plaintiff.  It  appeared,  on 
the  production  of  the  bill,  that  the  defendant's  name  was  written  on  the 
back,  and  that  there  was  a  memoi-andum  on  the  face  of  it  denoting  the 
time  of  its  maturity ;  and  it  was  proved  that  the  bill  was  delivered  by 
the  drawer  to  the  plaintiff  after  that  date :  Held,  no  evidence  to  show  that 
the  bill  had  been  negotiated  b}'  the  drawer,  and  paid  by  him  at  maturity. 

This  was  an  action  by  indorsee  against  acceptor  upon  a  bill  of 
exchange  for  lOOL  drawn  by  one  J.  F.  Allen,  on  the  12th  of  June, 
1848,  upon  and  accepted  by  the  defendant,  payable  to  Allen's 
own  order  three  months  after  date,  and  indorsed  by  Allen  to  the 
plaintiff. 

As  to  the  first  plea,  the  jury  were  discharged,  by  consent. 

The  second  plea,  which  was  founded  on  the  plea  in  Lazarus  v. 
Cowie  (1),  stated  that  the  bill  was  accepted  by  the  defendant  before  it 
became  due,  at  the  request  and  for  the  accommodation  of  J.  F.  Allen, 
to  enable  him  to  raise  money  thereon  or  indorse  the  same  for  hk 
own  use  before  the  same  should  become  due,  and  not  otherwise ; 
that  there  never  was  any  value  or  consideration  for  the  said  accept- 
ance or  payment  by  the  defendant  of  the  amount  of  the  said  bill,  or 
any  part  thereof,  except  as  aforesaid;  that  the  said  J.  F.  Allen 
negotiated  the  said  bill  for  his  own  use  and  benefit,  according  to  the 
said  terms,  and  paid  it  when  it  became  due,  and  the  same  was  then 
delivered  to  the  said  J.  F.  Allen  by  the  then  holder  thereof,  fully 
paid,  satisfied,  and  discharged  (2) ;  and  that  the  said  J.  F.  Allen 
afterwards,  and  after  the  said  bill  had  been  so  paid,  and  wheu  it 
was  overdue,  according  to  the  tenor  and  effect  thereof,  without  the 
autbority  of  the  defendant,  indorsed  the  said  bill  to  the  plaintiff, 
the  same  not  having  been  re-stamped  after  such  payment. 
Beplication,  taking  issue  thereon. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  first  sitting  at 
[  *9io  ]      Westminster  in  Easter  Term  last.    The  ^defendant  swore  thai  the 

(1)  3  Q.  B.  459.  (2)   See    Bilhf    of    Exchange    Act, 

8.  59  (3). 
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bill  in  question,  with  two  others,  was   accepted    by  him  without       Jewell 
consideration,  and  for  the  accommodation  of  Allen,   who  was  in        p/^r^ 
needy  circumstances,  and  that  the  bills  were  never  presented  to 
him  for  payment  until  shortly  before  the  commencement  of  the 
action. 

The  case  set  up  on  the  part  of  the  plaintiff,  was,  that  the  defen- 
dant was  largely  indebted  to  Allen  at  the  time  he  gave  him  the 
bills,  and  that,  in  consequence  of  his  desperate  circumstances,  no 
one  had  thought  of  applying  to  him  for  payment,  until  he  became 
through  his  good  fortune  on  the  turf  possessed  of  a  large  sum  of 
money;  and  that  the  plaintiff  was  the  holder  of  the  bills  for  a 
bye-gone  debt  due  to  him  from  Allen. 

There  was  no  direct  evidence  to  show  that  the  bill  had  been  paid 
by  Allen,  and  re-issued.  But,  being  produced,  it  was  found  to  have 
Allen's  indorsement  upon  it  unobliterated,  and  a  note  on  the  face 
of  it  "  due  15th  September,''  which  was  not  in  the  handwriting 
either  of  Allen  (who  was  dead)  or  the  plaintiff ;  nor  did  it  appear 
whose  writing  it  was. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  there  was  no 
evidence  to  sustain  the  second  plea, — no  evidence  that  Allen 
negotiated  the  bill,  and  paid  it  when  due. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the  bill  in 
question  was  accepted  by  the  defendant  for  the  accommodation  of 
Allen,  and  whether  he  had  negotiated  it,  and  paid  it  when  due. 
The  jury  having  answered  in  the  affirmative,  his  Lordship  directed 
a  verdict  to  be  entered  for  the  defendant ;  reserving  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him  for  the  amount  of  the 
bill  and  interest,  if  the  Court  should  be  of  opinion  that  there  was  no 
evidence  for  the  jury. 

Byles,  Serjt.,  in  Easter    Term    last,    obtained    a    rule  */twi       f  ♦9ii  ] 
accordingly. 

(Jervis,  Ch.  J.,  referred  to  Caiimthers  v.  West  (1).  Thore,  to  a 
declaration  against  the  acceptor  on  a  bill  of  exchange  drawn  payable 
to  the  drawer's  order,  indorsed  by  him  to  B.,  and  by  B.  to  the  plain- 
tiff, the  defendant  pleaded  that  he  accepted  for  the  accommodation 
of  the  drawer  and  B.,  without  consideration,  and  on  the  terms  and 
condition  that  the  bill  should  be  negotiated  for  their  accommoda- 
tion only  before  the  bill  became  due;  and  that  the  bill  was  indorsed 

(1)  75  E.  R.  310  (11  Q.  15.  143). 
B.B. — VOL.  xcni.  51 
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Jbwxll       to  the  plaintiff,  and  the  plaintiff  became  the  holder,  after  it  became 
Tamu.        due :  and  the  plea  was  held  bad,  on  a  motion  for  judgmoit  lun 
obstante  veredicto.) 

Thomas,  Serjt,  and  O.  Hayes,  now  showed  cause: 
In  Lazarus  v.  Couie  (i),  to  a  declaration  on  a  bill  of  exchange  by 
indorsee  against  acceptor,  the  defendant  pleaded,  that  the  acceptance 
was  for  the  accommodation  of  the  drawer,  and  without  any  con- 
sideration ;  that,  before  the  indorsement  to  the  plaintiff,  the  drawer 
negotiated  the  bill  for  his  own  use,  and  paid  it  when  due,  whereupon 
it  was  re-delivered  to  him ;  that,  after  it  became  due,  the  drawer 
indorsed  it  to  the  plaintiff,  without  its  being  re-stamped,  or  payment 
of  any  duty  in  respect  of  the  re-issuing ;  and  that  the  plaintiff, 
before  and  at  the  time  of  the  indorsement  to  him,  had  notice  of  the 
premises:  and  it  was  held,  that,  payment*  by  an  accommodation 
drawer  being  equivalent  to  payment  by  an  acceptor,  the  bill  when 
re-issued  was  in  law  a  new  bill,  and  required  a  fresh  stamp ;  and 
that,  inasmuch  as  the  55  Geo.  III.  c.  184,  s.  19,  expressly  prohibits 
the  re-issuing  of  e^  bill  of  exchange  which  has  been  paid,  and  infiicii 
a  penalty  on  any  person  doing  it,  the  defence  was  available  by  \AiA. 
There  was  evideuce  whence  the  jury  might  properly  infer  that  tk 
bill  in  question  had  been  negotiated  by  Allen  before  its  maturitj, 
and  paid  by  him  when  due.  The  indorsement  on  it,  aud  the  note 
[  *912  ]  *on  the  face  of  the  bill  ''  due  15th  Sept.,"  coupled  with  the  fact  of  its 
being  found  after  its  maturity  in  Allen's  possession  was  clearly 
enough  to  sustain  the  plea. 

(Maulb,  J. :  The  memorandum,  even  if  proved  to  have  been  in 
Allen's  handwriting,  would  not  have  shown  that  the  bill  had  been 
negotiated.) 

It  was  some  evidence.  This  Court  held,  in  Roberts  v.  Betkell  ^-U 
that,  in  the  absence  of  proof  to  the  contrary,  a  bill  will  be  presunitJ 
to  have  been  accepted  within  a  reasonable  time  after  its  date,  aud 
before  its  maturity.  On  the  same  principle,  it  is  to  be  presumed 
that  an  indorsement  takes  place  during  the  currency  of  the  bill,  and 
shows  it  to  have  been  negotiated.  A  strong  presumption  arises  in 
the  case  of  an  accommodation  bill,  that  it  has  been  negotialedt 
inasmuch  as  that  is  the  very  purpose  for  which  alone  it  is  made. 
And,  if  negotiated,  the  circumstance  of  its  being  found  in  the 
(1)  3  Q.  B.  459.  (2)  92  B,  E.  874  (12  C.  B,  778), 


VOL.  xcin.J  a853.     C.  P.     13  C.  B.  912  -913.  808 

drawer's  possession  after  its  maturity,  is  almost  conclusive  evidence       Jewell 
of  its  having  been  paid  by  him.  p^*^^ 

Byles,  Serjt.,  and  Wood,  in  support  of  the  rule  : 

An  accommodation  bill  is,  after  it  becomes  due,  a  bill  payable  on 
demand. 

(Maule,  J. :  If  a  bill  is  paid  before  it  is  due,  it  may  be  re-issued 
before  it  arrives  at  maturity:  but,  may  it  be  re-issued  after  its 
maturity  ?) 

It  is  submitted  that  it  may. 

(MAUiiB,  J. :  The  Exchequer  Chamber  held  otherwise  in  Harmer 
V.  Steele  (1).) 

Assuming  that  to  be  so,  what  evidence  is  there  here  of  payment, 
or  that  the  bill  was  re-issued  before  it  became  due?  Lord 
Denuan,  in  delivering  the  judgment  of  the  Court  in  Lazarus 
V.  Cowie,  says,  "  In  the  case  of  Charles  v.  Marsden  (^)  it  was 
held  to  be  no  defence  that  a  bill  was  an  accommodation  bill, 
and  indorsed  to  the  plaintiff  after  it  became  due,  unless  it  had 
been  shown  also  that  it  was  agreed  not  to  be  indorsed  after  due. 
According  to  that  case,  the  indorsee,  after  it  is  due,  ^stands  [*9I3] 
ill  the  shoes  of  the  indorser  in  other  cases,  but  not  in  that  of 
accommodation  bills. '  Again,  if  a  bill  is  paid  by  the  drawer  before 
due,  yet  he  may  re-issue  it  before  due:  Barbridge  v.  Manners  (3), 
or,  if  he  pay  it  when  due,  he  may  also  re-issue  it :  Callow  v. 
Lawrence  (4).  This  plea,  therefore,  contains  no  defence  without 
the  averment  of  want  of  stamp :  all  the  other  averments  do  not 
make  a  defence;  neither  should  it  appear  that  they  were 
intended  so  to  do,  but  are  introductory  only,  and  necessary  under 
the  circumstances  to  raise  the  defence  of  want  of  stamp.  The 
averment  of  notice  to  the  plaintiff,  at  the  end,  is  indeed  unneces- 
sary; but  it  is  equally  so  if  the  other  part  of  the  plea  be  supposed 
to  be  a  defence.  The  plea,  therefore,  is  not  multifarious,  but  is  one 
defence,  viz.  want  of  stamp." 

(Jebvis,  Ch.  J. :  Harmer  v.  Steele  seems  to  be  exactly  the  reverse 
of  Lazarus  v.  Cowie. 

(1)  80  R  R.  450  (4  Ex.  1).  (a)  13  E.  R.  786  (3  Camp.  193). 

(2)  1  Taunt  224.  (4)  Id  R.  R.  423  (3  M.  &  S.  96). 
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Jbwbll  Maulb,  J. :  In  Beck  v.  liohley  (1),  Lord  Mansfield  says:  "When 

Pabb,  a  draft  is  given,  payable  to  A.  or  order,  the  purpose  is,  that  it 
shall  be  paid  to  A.  or  order;  and,  when  it  comes  back  unpaid,  and  is 
taken  up  by  the  drawer,  it  ceases  to  be  a  bill/') 

In  Chitty's  Stamp  Laws,  2nd  edit,  p,  147,  note  (i),  observing  Vi\m 
the  words  of  the  19th  section  of  the  Stamp  Act,  "upon  any 
payment  thereof,"  the  editor,  citing  Moiiey  v.  Ctihenrell  {^), 
says:  "  This  means,  any  payment  after  the  bill  or  note  has  arrived 
at  maturity,  and,  if  the  acceptor  of  a  bill  pay  it  before  due,  and  the 
drawer  deliver  up  the  bill  to  him  without  striking  out  bis  (the 
drawer's)  indorsement,  the  acceptor  may  afterwards  negotiate  the 
bill  so  as  to  give  an  innocent  indorsee  for  value  a  right  of  action 
against  the  drawer;  the  undertaking  of  the  drawer  or  indorsee  of  a 
bill,  being,  that  the  acceptor  shall  pay  according  to  the  tenor  of  the 
bill,  Le.  when  due,  and  the  acceptor,  when  he  makes  a  premature 
payment,  being  considered  merely  as  the  piurcha^r  of  the  bill."  The 
[  *i»i4  ]      Court  will  not  presume  ^that  Allen  intended  to  do  an  illegal  act. 

(Cresswell,  J. :  You  are  asking  us  to  assume  something  on  the 
other  side.) 

The  drawer  had  a  perfect  right  to  deal  with  the  bill  as  he  did,  even 
though  it  was  due :  Stem  v.  I'glesicts  (3).  The  material  allegatiou:^ 
in  the  plea,  viz.  the  negotiation  of  the  bill,  and  payment  at  maturity 
by  the  drawer,  were  not  proved. 

Jervis,  Ch.  J. : 

1  am  of  opinion  that  this  rule  must  be  made  absolute.  It  ij> 
unnecessary  to  discuss  the  validity  of  the  plea,  upon  which  the 
whole  question  turns,  because  it  is  founded  upon  the  case  of  Lazaniii 
v.  Cowie.  We  must  assume  the  plea  to  be  a  good  one ;  though  I 
am  not  prepared  entirely  to  concur  in  the  decision  the  Court  of 
Queen's  Bench  came  to  in  that  case.  If  the  matter  were  re-cou- 
sidered,  it  might  possibly  be  found  to  involve  a  fallacy.  Pnmdfad^. 
the  drawer  of  an  accommodation  bill  is  not  the  party  to  pay  it : 
upon  the  face  of  the  bill,  the  party  who  is  bound  to  pay,  is,  the 
accommodation  acceptor.  It  is  true,  he  has  a  remedy  over  against 
the  drawer ;  but,  so  far  as  regards  the  instrument  itself  the  acceptor 
is  the  person  who  is  primarily  liable  to  pay.  In  order  to  make  out 
the  plea,  two  things  must  be  found, — adopting  the  principle  laid 

(1)  1  II.  Bl.  89  (a).  (3)  I  Or.  M.  &  E.  565. 

(2)  56  11  E.  676  (7  AL  &  W.  174). 
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down  in  Lazarus  v.  Conie,  which  has  so  often  before  been  done, —  Jbwbll 
that  the  bill  was  negotiated  by  Allen  and  paid  when  due,  and  that  Park. 
it  was  afterwards  re-issued,  which  would  make  it  void,  inasmuch  as 
the  original  stamp  had  performed  its  functions,  and  there  was  no 
new  stamp.  The  evidence  did  not  make  out  those  two  propositions. 
The  facts  which  were  proved  are  capable  of  a  construction  either 
way.  With  regard  to  the  indorsement,  which  is  a  fact  that  was 
mainly  relied  on  for  the  defendant,  it  is  true,  that,  in  the  ordinary 
course  of  business,  a  man  does  not  indorse  a  bill,  except  for  the 
purpose  of  putting  it  in  circulation.  *0n  the  other  hand,  it  is  [^ois] 
equally  true  that  persons  who  obtain  accommodation  bills,  do  so  for 
the  express  purpose  of  putting  them  into  circulation  as  speedily  as 
possible,  and  are  therefore  likely  to  indorse  them  at  once.  The 
next  thing  relied  on  was,  the  memorandum  on  the  face  of  the  bill 
showing  the  time  it  became  due.  No  doubt,  where  a  bill  is  in 
circulation,  that  sort  of  memorandum  is  usually  put  upon  it :  but  it 
is  equally  possible  that  a  party  who  was  about  to  get  the  bill 
discounted  might  make  it.  Both  the  indorsement  and  the  memo- 
randum, therefore,  are  consistent  with  either  view, — a  negotiation 
of  the  bill,  or  an  attempt  to  negotiate  it.  Beliance  is  also  placed 
upon  the  circumstance  of  no  application  having  been  made  to  the 
acceptor  for  payment  of  the  bill  until  so  long  after  its  maturity. 
That,  however,  is  quite  consistent  with  the  non-negotiation  of  the 
bill.  It  is  possible  that  other  acceptances  more  fresh  might  have 
been  obtained.  I  therefore  think  there  was  no  evidence  to  induce 
the  jury  to  find  that  the  bill  had  been  negotiated.  If  there  had 
been  any  evidence  to  show  that  the  bill  had  been  negotiated,  the 
fact  of  its  being  in  the  possession  of  the  drawer  might  have  been 
some  evidence  that  it  had  been  paid  by  him.  It  seems  to  me  that 
there  was  no  evidence  to  go  to  the  jury  in  support  of  either 
proposition.  I  therefore  think  the  rule  must  be  made  absolute  in 
the  terms  in  which  it  is  prayed. 

Mavle,  J. : 

I  also  think  there  was  no  evidence  to  go  to  the  jury,  that  is  to 
say,  no  evidence  sufficiently  pointing  to  one  conclusion  in  prefer- 
ence to  the  other,  to  warrant  them  in  finding  either  of  the  two 
material  allegations  in  the  plea,  viz.  that  the  bill  was  negotiated  by 
Allen  before  it  was  due,  and  that  it  was  paid  by  him  when  due,  was 
affirmatively  proved.  Perhaps  it  cannot  with  strict  propriety  be 
said,  where  the  facts  proved  are  not  inconsistent  *either  with  the       f  *^ifi  ] 
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Jkwell  affirmative  or  the  negative  of  the  allegation  sought  to  be  estab- 
Parm.  lished,  that  there  is  no  evidence  to  go  to  the  jury.  That  would 
exclude  many  cases  where  no  doubt  there  would  be  evidence, 
though  slight,  which  ought  to  be  submitted  to  the  jury.  Applying 
the  maxim  de  minimis  nan  curat  lex,  when  we  say  that  there  is  no 
evidence  to  go  to  a  jury,  we  do  not  mean  that  there  is  literally 
none,  but  that  there  is  none  which  ought  reasonably  to  satisfy  a 
jury  that  the  fact  sought  to  be  proved  is  established  (i).  There  may 
be  evidence  upon  which  a  jury  may  properly  proceed,  although  the 
contrary  is  possible ;  for  instance,  when  the  question  is  whether  a 
certain  document  is  in  the  handwriting  of  A.  B.,  and  a  witness 
conversant  with  the  handwriting  of  that  person  states  that  he 
believes  it  was  written  by  him,  it  is  consistent  with  that  evidence 
that  the  document  may  not  be  in  the  handwriting  of  A.  B.,  and  yet 
the  jury  would  be  well  warranted  in  coming  to  the  conclusion  that 
it  was,  even  though  there  might  be  witnesses  on  the  other  side  to 
pledge  their  belief  that  it  was  not.  In  the  case  of  presumptive 
evidence  of  a  given  fact,  all  possibility  of  the  contrary  is  not  neces- 
sarily to  be  excluded  :  a  very  high  degree  of  probability  must  often 
be  treated  as  an  absolute  certainty.  Even  in  criminal  cases,  it 
constantly  happens  that  evidence  is  acted  upon,  even  to  the 
infliction  of  the  highest  penalty  of  the  law,  which  is  not  incon- 
sistent with  the  innocence  of  the  party  charged.  Here,  however, 
there  is  not  that  class  or  any  class  of  evidence  of  that  sort :  the 
evidence  given  does  not  even  raise  a  presumption  in  favour  of  the 
affirmative  of  the  propositions  which  it  was  essential  to  the  defen- 
dant to  establish.  It  is  at  least  equally  probable  upon  the  evidence, 
that  the  bill  was  not  negotiated  and  paid  by  Allen,  and  afterwards 
re-issued, — supposing  that  that  would  aflFord  a  defence,— as  that  it 
was.     In  Lazams  v.  Come,  the  bill  had  been  re-issued :  and  the 

r*9i7]  Court  put  it  entirely  *on  the  19th  section  of  the  Stamp  Act,  55 
Geo.  III.  c.  184,  which  inflicts  a  penalty  for  the  re-issuing  of  a  bill 
after  the  stamp  on  it  has  been  exhausted  by  payment.  The  bill 
had  been  paid,  not  by  the  acceptor,  but  by  the  drawer:  and  Lord 
Dbnman  said :  "  It  cannot  be  denied,  that,  if  a  bill  be  paid  when 
due  by  the  person  ultimately  liable  upon  it,  it  has  done  its  work, 
and  is  no  longer  a  negotiable  instrument.     No  person  could  sue  on 

(1)  This  passage  is  cited  hyWilles  J.  by  Lord  Blackburii,  Melroitoiifau  BaiL 

in  delivering  the  judgment  of  the  Ex.  Co.  v.  Jackson  (1877)  3  App.  Oas.  at 

Oh.,  Ryder  V.  Womhwell  (1868)  L.  B.  4  pp.  207,  208). 
Ex.  32,  38,  38  L.  J.  Ex.  8  (approved 
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ife  :  no  person  remains  liable  on  it.  If  put  into  circulation  again,  it  Jewrll 
becomes  a  new  bill  payable  at  sight,  and  must  have  a  fresh  stamp :  p/i^. 
55  Geo. III.  c.  184,  s.  J9;  Holroyd  v.  Whitehead  (1).  If  a  bill, 
therefore,  be  paid  when  due  by  the  acceptor,  it  clearly  cannot  be 
re-issued  without  a  fresh  stamp :  if  so  paid  by  the  drawer,  being 
also  payee,  it  might,  in  ordinary  cases,  be  re-issued  without  a  fresh 
stamp:  Callow  y.  Tjawrence  (2)-  But  the  drawer  of  an  accommo- 
dation bill  is  in  the  same  situation  as  the  acceptor  of  a  bill  for 
value:  he  is  the  person  ultimately  liable;  and  his  payment 
discharges  the  bill  altogether."  I  think  that  is  a  thing  which  may 
be  questioned.  Suppose  the  payment  by  the  accommodation 
drawer  discharged  the  bill  altogether,  it  would  be  diflScult  to 
contend  that  he  alone  could  afterwards  re-issue  it,  so  as  to  charge 
another.  If  payment  by  an  accommodation  drawer  is  equivalent 
to  payment  by  an  acceptor  for  value,  that  would  afford  a  good 
defence  apart  from  the  Stamp  Act,  inasmuch  as  the  re-issue  of  the 
bill  would  be  an  attempt  to  render  the  acceptor  and  the  other 
parties  liable  upon  a  new  bill.  In  Lazarus  v.  Cowie,  it  is  to  be 
observed  that  the  plea  does  not  allege  that  the  bill  was  re-issued 
without  the  consent  of  the  acceptor ;  and,  supposing  it  to  be  re-issued 
with  the  consent  of  the  acceptor,  then  supposing  it  to  be  paid  by  the 
drawer,  and  the  Stamp  Act  imposed  no  difficulty,  it  would  in  fact 
be  a  new  bill  made  by  the  acceptor.  In  that  case,  the  Stamp  Act 
would  be  the  defence,  and  the  only  defence.  The  Court  may  *have  [  •^isj 
tacitly  proceeded  on  the  ground  that  a  bill  once  discharged 
altogether  ceases  to  be  a  bill ;  and,  if  anything  is  to  give  it  the 
capacity  of  a  negotiable  instrument  afterwards,  it  must  be  the 
re-issuing,  and  that  would  require  a  new  stamp.  In  that  way, 
Txizanis  v.  Cowie  may  possibly  be  explained.  Besides,  there  the 
plea  was  in  confession  and  avoidance,  and  therefore  it  admitted  the 
acceptance  mentioned  in  the  declaration,  and  goes  on  to  rely  upon 
the  fact  of  there  being  no  stamp.  In  the  present  case,  however,  there 
was  no  evidence  of  the  facts  which  the  defendant  took  upon  himself 
to  plead.  The  result,  therefore,  is,  that  the  defendant  will  have  to 
pay  this  bill ;  and,  if  he  can  make  out  that  it  was  an  accommodation 
bill,  he  will  have  his  remedy  against  the  estate  of  the  drawer. 

Crgsswell,  J. : 

I  am  entirely  of  the  same  opinion.    It  is  unnecessary  to  consider 
whether  the  plea  is  good  or  not.     Leave  was  reserved  to  the  plaintiff, 

(1)1  Marsh.  128.  (2)  15  R.  R.  423  (3  M.  &  S.  95), 
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jKWELL  ac  the  trial,  to  move  to  enter  a  verdict,  if  the  Court  should  think 
Pmir.  there  was  no  evidence  to  support  the  two  material  averments  in  the 
second  plea.  Now,  there  were  but  two  facts  relied  on  to  show  that 
the  bill  had  been  negotiated  by  Allen,  and  afterwards  paid  by  him 
at  maturity,  and  re-issued,  viz.  Allen's  indorsement  on  it,  and  the 
memorandum  showing  the  day  on  which  it  would  become  due. 
I  think  that  was  not  enough  to  enable  any  person  to  form  a 
judgment  upon  the  question.  Juries  are  not  to  indulge  in  conjec- 
ture, but  to  deal  with  facts  that  are  properly  proved  before  them. 
And  here  I  think  there  was  no  evidence  which  could  properly  be 
laid  before  a  jury  in  support  of  either  of  the  propositions  which 
the  defendant  by  his  plea  undertook  to  substantiate.  The  rule  to 
enter  a  verdict  for  the  plaintifif  must  therefore  be  made  absolute. 

Talfoubd,  J. : 
[  ♦oiD  ]  I  retain  the  opinion  I  expressed  at  the  *trial,  viz.  that  there  was 

no  evidence  to  support  the  two  propositions  which  formed  the 
essence  of  the  defence  set  up  by  the  second  plea.  If  I  were  to 
indulge  in  surmise,  my  opinion  would  be  that  the  statements  in  the 
plea  were  not  true.  The  rule  must  be  absolute  to  enter  a  verdict 
for  the  plaintiflF;  and  I  will  add  that  the  defendant  sustains  no 
prejudice,  for,  had  it  not  been  for  the  bargain  made  at  the  trial,  I 
certainly  should  have  directed  the  jury  to  find  for  the  plaintiff, 
being  clearly  of  opinion  that  the  evidence  did  not  disclose  a  shadow 
of  defence. 

Rule  absolute. 


,i«^^-  MATTHEW  V.  OSBOENE. 

Jan.  26. 

(13  0.  B.  919—946 ;  S.  C.  22  L.  J.  C.  P.  241 ;  17  Jur.  696.) 


[919] 


A  surrenderee  (for  a  valuable  consideration)  of  a  copyhold  tenement,  who 
had  never  been  admitted  thereto,  by  his  will  devised  it  to  A.  B. :  Held, 
that  A.  B.,  thoufrh  admitted,  gained  no  legal  title  to  the  premises. 

A  judgment  for  the  lessor  of  the  plaintiff  in  ejectment  is  not  condusive 
of  the  plaintiff's  title,  in  trespass  for  the  mesne  profits,  with  a  plea  o!  not 
possessed,  where  the  judgment  is  not  replied  by  way  of  estoppel. 

Trespass  for  mesne  profits.  The  declaration  stated  that  the 
defendant,  theretofore,  to  wit,  on  the  1st  of  January,  1849,  and  on 
divers  times  afterwards,  and  before  the  commencement  of  this  suit, 
with  force  and  arms  broke  and  entered  a  certain  messuage  of  the 
plaintiif,  called  "  The  Bell,'*  situate  in  the  parish  of  St.  Giles,  within 
the  liberties  of  the  town  of  Colchester,  in  the  county  of  Essex,  and 
also  a  certain  messuage  of  the  plaintiff,  called  "The  Black  Boy/' 


voL.xcTii.]  1863.     C.  P.     18  C.  B.  919— 921.  809 

situate  in  the  parish  of  Weeleigh,  in  the  same  county,  and  then  ALatthrw 
ejected,  expelled,  put  out,  and  amoved  the  plaintiff  from  his  posses-  osrobnb. 
Bion  and  occupation  thereof,  and  kept  and  continued  him  so  expelled 
and  amoved  for  a  long  space  of  time,  to  wit,  from  the  day  and  year 
first  aforesaid  until  the  19th  of  May,  1852,  and  during  that  time 
took  and  had  and  received  to  the  use  of  him  the  defendant  all  the 
issues  and  profits  of  the  said  messuages  and  premises,  with  the 
appurtenances,  being  of  great  value,  to  wit,  of  the  *value  of  500Z. :  [  *^2^1 
and  during  that  time  did  great  waste,  damage,  deterioration,  and 
injury  to  the  said  messuages  and  premises,  by  then,  to  wit,  on  the 
days  and  times  aforesaid,  pulling  down,  prostrating,  and  otherwise 
wasting  the  same,  and  used  the  same  in  an  improper  manner, 
whereby  the  plaintiff,  during  all  the  time  aforesaid,  not  only  lost 
the  issues  and  profits  of  the  said  messuages  and  premises,  with  the 
appurtenances,  but  was  deprived  of  the  use  of  the  same,  and  was 
hindered  and  prevented  from  repairing  and  amending,  and  keeping 
the  same  in  good  and  proper  repair,  order,  and  condition,  and  was 
forced  and  obliged  to  incur  and  lay  out  and  expend  divers  large 
sums  of  money,  amounting  in  the  whole  to  a  large  sum  of  money,  to 
wit,  500/.,  in  and  about  the  recovery  of  the  possession  of  the  said 
messuages  and  premises,  with  the  appurtenances,  and  in  and  about 
the  repairing  and  amending  the  same,  and  his  estate  and  interest 
in  the  same  messuages  and  premises,  with  the  appurtenances,  had 
become  and  were  greatly  injured  and  deteriorated  in  value,  &c. 

Pleas  :  first.  Not  guilty  ;  secondly,  that  the  said  messuages  were 
not,  nor  was  either  of  them,  at  the  said  several  times  when  &c.,  or 
either  of  them,  the  messuages  or  messuage  of  the  plaintiff,  modo  et 
forma.    Issue  thereon. 

The  cause  was  tried  before  Maule,  J.,  at  the  last  Summer  Assizes 
at  Chelmsford.     The  facts  were  as  follows  : 

The  premises  in  respect  of  which  the  mesne  profits  were  claimed 
consisted  of  two  public-houses,  both  of  which  are  copyhold,  held  of 
different  manors,— one,  called  "  The  Bell,"  in  Old  Heath,  Colchester, 
in  the  manor  of  Battleshall,  occupied  by  one  James  Southgate,  the 
other  called  "The  Black  Boy,"  at  Weeleigh,  in  the  manor  of 
Weeleigh,  occupied  by  Bobert  Goodchild. 

On  the  4th  of  February,  1828,  James  Thorn  and  *Elizabeth  Ann       [  ^921  ] 
bis  wife,  by  indenture  between  Thorn  and  wife  of  the  first  part, 
James  Thorn  the  younger  (their  eldest  son),  of  the  second  part,  and 
Henry  Gaitskell,  of  the  third  part,  in  consideration  of  700Z.,  granted 
unto  Gaitskell,  his  executors,  administrators,  and  assigns,  an  annuity 
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Matthew  will  confine  myself  to  two  or  three  which  have  been  determined  by 
OsBOBKB.  gr^^at  authorities,  after  much  consideration.  The  first  I  take  from 
the  argument  in  Seluin  v.  Selwin  (l),  by  Mr.  Nort<)n ;  it  is  that 
of  Goodtkle  d.  Gurnel  v.  Wood  (2).  In  that  case,  there  was  a  devise 
to  A.,  and,  if  he  dies  before  twenty-one,  then  to  B.  and  his  heirs. 
B.  died,  and  then  the  contingency  happened  by  the  death  of  A. 
before  tweuty-one.  Willes,  Ch.  J.,  *  The  question  is,  whether  an 
I  *9d4  ]  executory  devise  be  transmissible.  Most  of  the  old  cases  *  which 
hold  that  they  are  not  devisable,  were  before  executory  devises  were 
well  established ;  but  that  doctrine,  is  now  exploded.  Executory 
devises  are  not  naked  possibilities,  but  are  in  the  nature  of  con- 
tingent remainders ;  and  there  is  no  doubt  but  that  such  estates  are 
transmissible  and  consequently  devisable.'  Here,  then,  the  Chief 
Justice  gave  a  clear  opinion  that  a  possibility  was  devisable.  That 
it  is  also  transmissible,  appears  from  the  cases  of  King  v.  Withers  (3) 
and  Marks  v.  Marks  (4).  And  the  case  otSeliviii  v.  Seluin  is  a  very 
strong  authority  on  the  question  in  this  case."  Roe  d.  Perrif  v. 
Jones  (o)  is  the  same  in  principle  as  Goodtitle  d.  Gumel  v.  Wm»d. 
Before  the  late  Statute  of  Wills,  7  Will.  IV.  &  1  Vict.  c.  26,  a  right 
of  entry  was  not  devisable,  because  it  was  supposed  to  be  obnoxious 
to  the  law  against  maintenance  and  champerty.  The  interest  in 
this  case  is  similar  to  that  which  was  held  devisable  in  Cully  v.  Doe 
d.  Taylerson  (6).  The  cases  of  Doe  d.  Vamon  v.  Vernon  (7)  and  Dih 
d.  Tojield  V.  Tojield  (8),  which  will  be  relied  on  by  the  other  side, 
are  clearly  distinguishable.  In  both  those  cases,  it  was  neces^sary 
for  the  party  dealing  with  his  interest,  to  have  recourse  to  the  lord's 
court :  the  copyhold  assurance  was  required  to  give  efiect  to  it  In 
both,  the  party  devising  had  been  tenant  on  the  roll. 

(Jbrvis,  Cb.  J. :  Not  in  Doe  d.  Vernon  v.  Vei-non.  Lady  Harriet 
there  was  precisely  in  the  position  of  Gaitskell  here,  only  Gaitskell 
was  a  surrenderee  for  a  valuable  consideration.) 

The  Court  there  were  evidently  addressing  themselves  to  a  case 
where  there  had  been  no  antecedent  surrender.  A  party  cannol 
surrender,  who  has  not  himself  been  admitted. 

(Maule,  J. :  The  argument,  in  truth,  amounts  to  this,  that 
the  interest  which  Gaitskell  had  was  devisable  because  descendable.; 

(1)  1  W.  Bl.  225.  (5)  1  R,  R  656  (1  H.  Bl.  30). 

(2)  T.  14  Geo.  U.,  C.  B.  (6)  52  B.  R.  566  (11  Ad.  &  Ei.  lOW^. 

(3)  Rep.  temp.  Talbot,  117.  (7)  7  East,  8. 

(4)  1  Stra.  132.  (8)  10  R.  R.  496  (11  East.  246). 
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receiving  tlie  rents  from  them,  and,  on  failure  of  the  grantors  to  do  so,     Matthew 
paying  the  annuity  to  the  plaintiff  down  to  the  end  of  the  year     Osborne. 
1850,  when,  Thorn  and  his  wife  being  both  dead,  he  declined  to 
pay  the  annuity  any  longer,  having  received  notice  not  to  do  so 
from  certain  persons  who  claimed  to  be  entitled  to  the  premises 
upon  the  death  of  the  grantors. 

The  plaintiff  thereupon  brought  ejectment  against  the  tenants  in 
possession;  and  neither  they,  nor  the  now  defendant,  nor  the 
claimants,  offering  any  defence,  judgment  was  duly  signed  against 
the  casual  ejector,  and  a  writ  of  possession  followed.  The  day  of 
the  demise  in  the  ejectments  was,  the  6th  of  April,  1852,  and  the 
writ  of  possession  was  executed  in  due  course. 

It  did  not  appear  that  the  defendant  was  served  with  copies  of 
the  declarations  in  ejectment ;  but  there  ^was  evidence  that  he  was       [  *d23  ] 
cognisant  of  all  the  proceedings. 

The  plaintiff  claimed  1201.  for  two  years'  arrears  of  the  annuity, 
and  40Z.  for  the  costs  of  the  ejectments ;  and  he  further  claimed  47/. 
for  certain  other  costs,  76i.  for  dilapidations,  and  1051.  for  fees  and 
fines. 

On  the  part  of  the  defendant,  it  was  objected,  first,  that  Gaitskell 
never  having  been  admitted,  the  legal  estate  in  the  premises  in 
question  remained  in  Mrs.  Thorn;  secondly,  that  there  was  no 
surrender  to  the  use  of  GaitskelPs  will;  and  that,  though  the 
statute  55  Geo.  III.  c.  192,  in  certain  cases  dispenses  with  the  necessity 
of  a  surrender,  that  applies  only  where  a  surrender  may  be  made, 
and  here  Gaitskell,  not  having  himself  been  admitted,  could  not 
surrender ;  thirdly,  that  there  was  no  evidence  that  Mrs.  Thorn, 
who  was  party  to  the  surrender  to  Gaitskell,  was  separately 
examined ;  fourthly,  that  the  defendant  was  not  liable  in  trespass  ; 
fifthly,  that  the  defendant's  possession  having  originally  been 
lawful,  he  at  all  events  could  not  be  made  a  trespasser  without  a 
demand  of  possession ;  sixthly,  that  there  was  no  evidence  of 
possession  in  the  plaintiff  within  twenty  years,  or,  if  the  plaintiff 
relied  upon  the  payment  of  the  annuity  by  the  defendant  as 
evidence  that  he  was  in  receipt  of  the  rents  and  profits  within 
twenty  years,  that  admitted  a  tenancy  in  the  defendant,  which 
would  entitle  him  to  a  notice  ;  seventhly,  that  the  plaintiff  having 
been  admitted  on  the  9th  of  March,  1852,  and  the  day  of  the  demise 
in  the  ejectments  being  the  6th  of  April,  1852,  the  plaintiff  was  at 
all  events  entitled  to  no  profits  from  an  earlier  period  than  the  9th 
of  March,  1852. 
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Hattbbw  The  learned  Judge  directed  the  jury  to  find  for  the  plaintiff  for 
OsTOitifB.  160'-,  being  120/.  for  two  years'  rent,  and  40Z.  (subject  to  taxation) 
the  costs  of  the  ejectments ;  reserving  leave  to  the  defendant  to 
move  for  a  nonsuit  on  the  points  made  for  him,  or  to  reduce  the 
[  *^^^  J  damages  as  the  *Court  should  think  fit ;  the  plaintiff  to  be  at 
liberty  to  insist,  on  the  argument  of  the  defendant's  rule  (if  granted), 
that  the  damages  should  be  increased  by  the  several  sums  of 
47/.,  76/.,  and  105/.,  or  any  part  thereof. 

Bramirell,   in   Michaelmas  Term  last,  obtained   a  rule    fi/Vi 
accordingly. 

As  to  the  first  point,  he  referred  to  Scriven  on  Copyhold,  4th  edit.. 
Vol.  I.,  p.  140,  Watkins  on  Copyhold,  4th  edit,  (by  Coven tij), 
p.  828,  and  note  (2),  by  the  editor,  and  p.  840,  Doe  d.  Totield  v. 

Tqfield  (1),  and  d.  Jeffenes  v. (2).     On  the  third  point, 

he  referred  to  Scriven  on  Copyhold,  Vol.  I.,  p.  130 ;  on  the  fourth 
point,  to  Doe  d.JVhitakery.  Hales  (3),  Doc  d.Iiogeis  v.  CadicaU^der{4), 
and  Bttrne  v.  Richardson  (5),  (and  Jbrvis,  Cb.  J.,  referred  to  Dor  v. 
Harlow  (6)) ;  and,  on  the  last  point,  to  Turner  v.  Cameron  n 
Coalbrook  Steam  Coal  Company  (7). 

Montague  Chambers,  Goodere,  and  Xeedham,  in  Hilary  Term  last, 
showed  cause : 

1.  Admission  of  Gaitskell  was  not  necessary  to  give  title  to  the 
trustees  under  his  will.  Their  title  was  perfect  the  moment  they 
were  admitted ;  and  the  lord  was  bound  to  admit  them.  It  may  be 
conceded  that  Doe  d.  TofieUi  v.  Tofield  (1)  was  correctly  decided : 
but  it  does  not  in  the  slightest  degree  break  in  upon  the  earlier 
cases,  and  the  principles  which  must  govern  this  case.  [They 
cited  Holdfast  d.  Woollams  v.  Clapham  (8),  H^e  d.  Noden  v. 
Griffits  (9),  Wainewright  v.  Elwell  (10)  and  Doe  d.  Winder  v. 
Lawes  (11).] 

[  927  T  (Williams,  J. :  In  Doe  d.  Vernon  v.  Vern4>n  (12)  it  was  held  that 

the  devisee  of  a  copyhold  for  customary  estate  which   had   l)een 
surrendered  to  the  use  of  the  will,  having  died  before  admittance, 

(1)  10  E.  R.  496  (11  East,  2-16).        (7)  82  E.  R  927  (5  Ex.  9Z1\ 

(2)  1  Ld.  Ken.  110.  (8)  1  R.  R.  309  (1  T.  R.  600^. 
(.3)  33  R.  R.  483  (7  Ring.  322).        (9)  2  Burr.  1952,  1961. 

(4)  36  R.  R.  633  (2  B.  &  Ad.  473).      (10)  1  Madd.  627,  632. 

(5)  14  R.  R.  647  (4  Taunt.  720).       (11)  7  Ad.  &  El.  19o. 

(6)  54  R.  R.  523  (12  Ad.  &  El.  40).     (12)  7  East,  8. 
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her  devisee,  though  afterwards  admitted,  could  not  recover  in  eject-  Matthew 
ment ;  for,  his  admibtance  had  no  relation  to  the  last  legal  surrender ;  osbornk. 
but  the  legal  title  remained  in  the  heir  of  the  surrenderor :  though, 
if  the  first  devisee  had  been  considered  to  be  admitted  in  construc- 
tion of  law  (the  devise  to  her  being  in  remainder  after  a  devise  to 
one  who  was  customary  heir  of  the  surrenderor,  and  who  paid  rent 
to  the  lord  for  several  years,  but,  though  required  to  come  in  and 
be  admitted,  had  never  done  so),  or  if  the  admittance  of  the  first 
devisee's  heir  could  be  considered  as  an  admittance  by  relation 
back  of  the  first  devisee  herself,  yet,  she  not  having  surrendered  to 
the  use  of  her  will,  her  devisee  could  not  take  the  legal  estate.  But 
Ihe  Court  said,  that,  whether  the  heir  of  the  surrenderor  would  be 
considered  as  a  trustee  for  the  second  devisee,  a  court  of  equity  was 
alone  competent  to  decide.) 

The  question  here  arises,  not  upon  a  surrender  to  the  use  of  a  will,  [  928  ] 
but  upon  a  surrender  for  valuable  consideration.  The  authorities 
show  that  the  nature  of  a  surrender  is,  to  withdraw  from  the 
surrenderor  the  interest  which  he  has,  and  to  vest  it  in  the  surren- 
deree ;  and  that,  although  the  law  prescribes  in  certain  cases  the 
acceptance  of  the  surrender  by  the  admittance  of  the  party  under 
it,  that  is  *8imply  for  the  benefit  of  the  lord.  The  real  question  is,  [  ^929  ] 
whether,  in  the  case  of  a  surrender  for  value,  the  interest  acquired 
by  the  surrenderee  is  not  so  devisable  an  interest,  that,  when  coupled 
with  an  admittance  by  the  devisee,  a  legal  estate  is  conferred  upon 
the  person  so  admitted.  [They  referred  to  Watkins  on  Copyholds, 
4th  edit.  pp.  69,  72,  and  131 ;  lioe  d.  Noden  v.  Gtiffits  (l) ;  Vaughan 
d.  Atkuis  V.  Atkins  (2) ;  HoUifast  d.  Woollanis  v.  Clapham  (3).]  Here,  [  931  ] 
the  lord  has  admitted.  The  interest  acquired  by  Gaitskell  under 
the  surrender  by  Thorn  and  wife,  was,  a  right  to  perfect  the  estate 
by  admission,  so  as  to  clothe  himself  with  the  legal  ownership :  he 
had  already  acquired  by  the  surrender  an  interest  in  the  estate ; 
and  the  right  of  admittance  was  a  right  transmissible  by  his  will. 
Watkins,  speaking  of  an  interest  of  this  sort,  says,  p.  102,  ''  The 
surrenderee  is  now,  however,  regarded  as  having  such  an  interest 
in  the  premises  as  may  be  thd  object  of  a  devise  or  assignment.'' 
''  So,  if  a  surrender  be  made,  the  surrenderee  may  assign  his 
interest,  and  the  lord  shall  be  compelled  to  admit:  Hex  v.  The 
Lord  of  the  Manor  of  Hendon  "(4).     An  interest  like  this,  therefore, 

(1)  4  Burr.  1961.  (3)  1  R.  R.  309  (1  T.  R.  600). 

(•2)  5  Burr.  2765,  2786.  (4)  1  R.  R.  527  (2  T.  R.  484). 
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Matthsw     is  clearly  transmissible  by  assignment,  and  also  in  the  case  of  an 
OsBOBNK.      lieir :  and  it  is  submitted  that  it  is  also  transmissible  by  devise : 
Davie  y.  BearcUham  (I). 

(Williams,  J. :  All  that  the  Court  there  said,  was,  that  the  party 
admitted  (the  heir)  was  trustee  for  the  devisee.) 

It  is  enough  for  the  plaintiff's  purpose  to  make  out  that  there  was 
an  interest  in  Gaitskell  which  was  transmissible  by  devise. 

(Maule,  J. :  The  Court  must  have  held  that  the  heir  there  had  at 
law  a  good  estate  by  the  admission.  Did  they  not  hold  that  the 
estate  was  not  devisable  at  law  ? 

Williams,  J.:  Surely  you  do  not  contend,  that,  before  the 
55  Geo.  III.  c.  192,  any  estate  in  law  could  pass  in  a  copyhold 
by  will.) 

No.  All  that  is  contended,  is,  that  the  exclusive  right  to  be 
admitted  passed  by  the  will.  The  proposition  is  well  put  by  the 
Vice-Chancellor,  in  Wainewright  y.  Elicell{^),  "A  purchaser  of  a 
copyhold  to  whom  a  surrender  has  been  made,  but  who  has  not 
been  admitted,  may  devise  his  equitable  interest,  or  more  properly 
I  ♦932 ]  speaking,  *his  right  to  the  copyhold;  "  that  is,  the  right  to  obtain 
it  by  admission  by  the  lord.  In  Phillips  v.  Phillips  (3)  it  was  held, 
that,  when  a  testator  at  the  making  of  his  will  has  the  legal  seisin 
of  a  copyhold,  and  devises  it,  and  the  devisee  is  not  admitted, 
nothing  passes  by  the  will  of  the  devisee ;  and  an  admittance  sub- 
sequent to  his  will,  will  not  alter  the  case ;  but,  where  a  testator 
has  only  an  equitable  interest  in  a  copyhold,  and  devises  it,  the 
equitable  interest  will  pass  to  the  devisee  ;  and  the  devisee,  though 
never  admitted,  may  devise  such  equitable  interest. 

(Maule,  J. :  It  may  be  that  the  devisee  may  have  a  right  to  call 
upon  the  heir  of  the  surrenderee  (Gaitskell)  to  come  and  be 
admitted,  and  then  to  surrender,  so  as  to  enable  him  to  be 
admitted.) 

The  effect  of  the  heir's  admission  is,  to  put  an  end  to  the  legal 
estate  of  the  surrenderor.  Why  should  not  the  admission  of  the 
devisee  have  the  same  effect  ? 

(1)  1  Ch,  Ca.  39.  (3)  1  My.  &  K.  649,  664. 

(2)  1  Madd.  632. 
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(Williams,  J. :  What  is  the  reason  why  the  heir  of  a  copy-  Matthew 
holder  may  bring  ejectment,  and  the  devisee  may  not, — without  osboiine. 
admittance?    What  is  the  foundation  for  the  distinction?) 

It  may  be  that  the  law  casts  upon  the  heir  all  the  right  the 
ancestor  had;  but,  in  the  case  of  a  devise,  the  law  requires  an 
additional  circumstance,  the  devisee  must  come  in  and  be  admitted. 
The  heir  and  the  ancestor  are  in  point  of  fact  the  same  person. 
The  devisee  has  no  interest  either  at  law  or  in  equity  until  admit- 
tance. In  Sugden's  Vendors  and  Purchasers,  10th  edit.  Vol.  I. 
p.  286,  it  is  said,  "  As  to  copyholds, — by  the  old  law ;  if  a  man 
made  a  disposition  by  will  of  all  his  copyhold  estates  generally,  and 
afterwards  purchased  other  copyhold  estates,  and  surrendered  them 
to  the  uses  declared  by  his  will  {Heylin  v.  Heylin  (1)),  or  even  to 
the  uses  declared  by  his  will  of  and  concerning  the  same  {Attorney' 
General  v.  Vu/or  C^)),  the  after-purchased  estates  would  pass  under  the 
general  *devise,  although  the  will  was  not  re-published.  There  [  •ssa  ] 
fore,  where  a  copyhold  estate  has  been  surrendered  to  the  use  of  a 
will,  and  the  purchaser  is  buying  of  the  heir-at-law,  who  claims  in 
the  absence  of  any  devise  subsequently  to  the  purchase  by  his 
ancestor  (the  case  not  falling  within  the  late  Act),  he  must  be  satis- 
fied that  the  estate  did  not  pass  under  any  general  devise  in  a  will 
prior  to  the  purchase.  The  Act  for  rendering  a  surrender  to  a  will 
unnecessary  (55  Geo.  III.  c.  192),  rendered  it  unlikely  that  this 
point  should  again  arise,  and  now  the  doctrine  is  wholly  confined 
to  wills  or  codicils  made  before  tbe  1st  of  January,  1838 ;  for,  by 
the  late  statute,  whatever  copyholds  a  man  may  have  at  his  death, 
whether  there  is  a  custom  to  devise  them  or  not,  and  whether  he 
has  been  admitted  or  not,  and  of  course,  therefore,  although  not 
surrendered  to  the  will,  will  pass  by  it."  The  power  of  devising 
land,  Mr.  Powell  says  (3),  existed  among  the  Saxons  to  the  fullest 
extent. 

(Maule,  J. :  It  existed,  I  believe,  from  a  little  while  after  the 
invasion  by  Julius  Caesar,  down  to  about  the  middle  of  the  fourth 
century,  while  the  civil  law  prevailed  in  the  country.  But,  was 
land  devisable  a  little  before  the  statute  34  Hen.  VIII.  c.  5  ?) 

Probably  not.    In  Janes  v.  Roe  d.  Peiry  (4),  Lord  Ken  yon  says  :  '*  I 
will  not  cite  all  the  cases  that  may  be  mentioned  on  the  subject,  but 

(1)  Oowp.  130;  Lofft,  604.  (3)  1  Pow.  Dev.  by  Jarman,  p.  1. 

(2)  90  R  E.  833  (8  Yes.  '266),  (4J  3  T.  E,  88,  94. 
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Mattbbw  the  argument,  that  the  right  of  a  surrenderee  who  has  not  been 
Oaborms.  admitted,  is  descendible,  and  therefore  is  assignable  and  devisable. 
But  it  by  no  means  follows  that  a  thing  which  is  capable  of  descent 
is  also  assignable.  The  right  of  the  surrenderee  to  be  admitted,  is 
[  *H2  ]  more  like  a  ^right  of  entry  than  an  interest  in  land  that  is  capable 
of  2^assing  by  instrument  inter  paries  or  by  will.  That,  I  think, 
was  made  quite  clear  in  the  course  of  the  argument. 

Then  it  was  said  that  here  an  admittance  of  Gaitskell  might  l>e 
presumed.  But  I  think  it  was  clear,  from  the  course  pursued  at 
the  trial,  that  it  was  not  intended  to  be  insisted  that  there  was  such 
evidence  of  admittance  as  the  defendant  must  yield  to.  If  the 
question  had  been  put  to  the  jury,  they  would  have  had  little 
difficulty  in  saying  that  there  was  no  actual  admittance.  There 
was  nothing  from  which  they  would  have  been  at  all  warranted  in 
inferring  it. 

As  to  the  question  of  estoppel,  I  at  first  entertained  some  doubt 
whether  the  estoppel  could  be  replied  to  a  plea  of  Not  possessed, 
concluding  to  the  country.  But  I  think  that  is  disposed  of  by  Lkte 
V.  lliuldart  and  Doe  v.  Wright.  The  replication  by  estoppel 
amounts  to  this, — You,  the  defendant,  say  that  I,  the  plaintiff,  was 
not  possessed  :  that  may  be  so ;  but  I  am  entitled  to  say  that  you 
are  estopped  from  raising  the  question,  because  the  Jury  have 
already  determined  it. 

For  these  reasons,  I  agree  with  the  Lobd  Chief  Justice  in 
thinking  that  the  rule  must  be  made  absolute. 

Gresswell,  J. : 

I  am  of  the  same  opinion.  As  to  the  presumption  of  admittance, 
that  may  be  disposed  of  by  saying  that  the  question  is  not  properly 
before  us.  Independently  of  that,  there  are  two  points  to  be  con- 
sidered, viz.  the  estoppel,  and  the  effect  of  the  non-admission  of 
Gaitskell  upon  his  right  to  devise.  Doe  v.  Huddart  and  Do€  \\ 
Wright,  which  seem  to  me  to  have  been  correctly  decided,  show, 
that,  unless  replied,  the  judgment  in  the  ejectment  is  no  estoppel. 
I  must  confess  I  do  not  see  the  force  of  the  objection  to  its  being 
[  ^943  ]  pleaded  as  an  estoppel.  It  is  not  an  answer  to  the  plea,  *but  a 
denial  of  the  right  of  the  defendant  to  call  in  question  that  wliich 
has  already  been  solemnly  decided  by  a  competent  tribunal. 

As  to  the  other  point,  I  can  find  no  authority  that  a  right  to  ht* 
admitted  to  a  copyhold  can  be  the  subject  of  a  devise  by  a  bur- 
renderee  who  has  never  been  himself  admitted.     The  case  of  the 
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heir  diflfers  materially  from  that  of  the  devisee.  l')oe  d.  Vernon  v.  Matthew 
Vernon  and  Doe  d.  Tojkld  v.  Tofield  are  expressly  in  point.  In  the  osbobnk. 
latter,  Lord  Ellenborough  went  very  fully  into  the  subject,  and 
held,  and  I  think  correctly,  that  a  surrender  out  of  court,  to  the  use 
of  his  will,  made  by  the  surrenderee  of  a  copyhold,  before  his 
admittance,  is  absolutely  void.  The  passage  cited  from  Sugden's 
Vendor  and  Purchaser,  does  not  contravene  that :  nor  do  I  think 
the  passage  cited  from  Watkins  on  Copyholds  is  at  all  at  variance 
with  those  cases.  I  think  Mr.  Watkins  meant  the  same  as  Sir 
Edward  Sugden,  viz.  that  it  may  be  that  a  surrenderee,  before 
admission,  may  convey  such  a  right  as  may  be  capable  of  being 
enforced  in  equity.  But  that  is  not  the  question  here.  I  think  the 
rule  should  be  made  absolute. 

Williams,  J.: 

I  am  entirely  of  the  same  opinion.  The  main  question  is, 
whether,  supposing  a  surrenderee  for  valuable  consideration  dies 
before  admittance,  his  devisee  being  afterwards  admitted,  acquires 
a  legal  estate  in  the  copyhold.  If  not,  a  material  link  in  the  plain- 
tiff's title  is  deficient  here.  I  think  it  is  quite  clear  that  the  legal 
interest  did  not  pass  under  the  circumstances,  and  that  the  devisee 
acquired  no  interest  which  a  court  of  law  could  recognize.  That  is 
established  by  a  long  series  of  authorities,  ending  with  Doe  d. 
Tofield  V.  Tojieldy  where  the  matter  is  very  elaborately  discussed. 
A  devisee,  in  a  court  of  law,  is  neither  more  nor  less  than  a  sur- 
renderee. It  is  true,  a  surrender  is  now  made  unnecessary,  *by  the  [  *^ii  ] 
55  Geo.  III.  c.  192 :  but  the  status  of  the  devisee  remains  unaffected 
by  that  statute.  There  can  be  no  distinction  in  a  court  of  law 
between  a  voluntary  surrender  and  a  surrender  for  valuable  con- 
sideration. The  situation  of  the  devisee  must  be  identical  in  both 
cases.  As  to  the  distinction  between  the  case  of  heir  and  devisee, 
the  most  familiar  illustration  is,  the  power  of  the  former  to  maintain 
ejectment  before  admittance.  The  foundation  of  that  distinction 
plainly  is,  that  the  heir  takes  the  whole  by  descent,  but  the  devisee 
has  nothing  in  him  before  admittance.  According  to  Doe  d.  Veiiion 
V.  Vernon  (l),  the  devisee,  having  nothing  in  him  before  admittance, 
could  convey  no  title.  So,  again,  in  Doe  d.  Tofield  v.  Tofield  (2),  a 
surrender  made  by  a  surrenderee  who  has  never  been  admitted, 
passes  nothing,  because,  not  having  been  admitted,  he  himself  had 
nothing.    For  these  reasons,  I  think  the  plaintiff's  title  fails. 

(1)  7  East,  8.  (i^)  10  R.  R.  490  (11  Kast,  LMO). 
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Mattbbw  As  to  whether  the  recovery  in  ejectment  operated  as  an  estoppel 
OsBouiB.  fts  between  the  day  of  the  demise  in  the  declarations  in  ejectment 
and  the  commencement  of  the  action, — ^it  is  unnecessary  to  decide 
whether  there  was  sach  a  privity  between  these  ]>arties  as  to  make 
the  record  admissible.  The  main  question  is,  whether  it  was  con- 
clusive as  an  estoppel.  It  is  fully  established,  with  respect  to 
estoppels  by  deed  and  estoppels  in  pais,  that  they  must  be  pleaded 
if  the  party  has  the  opportunity,  or  the  estoppel  is  waived.  The 
only  question  is,  whether  the  rule  is  applicable  to  a  plea  of  not 
possessed  in  an  action  of  trespass  for  the  mesne  profits.  As  to  the 
neglect  of  opportunity,  I  think  it  has  been  so  applied.  In  Doe  v. 
WelUman  (I)  some  doubt  is  suggested  whether  judgment  by  default 
against  the  casual  ejector  can  be  pleaded  as  an  estoppel,  and,  if  so, 
whether  it  can  be  replied  to  a  plea  that  the  closes  in  the  declaration 
[  *9i6  ]  mentioned  were  not  the  closes  of  the  plaintiff,  which  contained  ♦no 
new  matter.  Upon  the  whole,  I  think  the  law  is  well  laid  down  in 
Doe  V.  Hxvddart,  and  Doe  v.  Wiight^  and  therefore  that  there  was 
no  estoppel  here,  and  that  the  rule  must  consequently  be  made 

absolute. 

RuLe  absolute  to  enter  a  nonsuit. 
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i«3.  FLACK  V.  The  MASTER,  &c.  of  DOWNING 

COLLEGE,  CAMBRIDGE. 


(13  C.  B.  946-963;  S.  C.  1  C.  L.  R.  692 ;  22  L.  J.  C.  P.  229 ;  17  Jur.  697.) 

In  the  absence  of  any  special  custom  to  that  effect,  the  lord  cannot  be 
compelled  to  take  a  surrender  by  deed  burthened  with  trusts. 

A  surrender,  therefore,  to  such  uses  as  "  A.  B.,  his  executors,  adminis* 
trators,  or  assigns,  at  any  time,  or  from  time  to  time  during  the  livee  of 
the  surrenderor  and  A.  B.,  or  the  life  of  the  survivor  of  them,  or  within 
twenty -one  yeai-s  from  the  day  of  the  decease  (inclusively)  of  such  survivor, 
shall  by  any  writing  or  wiitings  under  his  or  their  hand  or  hands  appoint^ 
and,  in  default  of  and  until  such  appointment^  to  the  use  of  A.  B.,  his  heirs 
and  assigns  for  ever,  according  to  the  custom  of  the  said  manor,"  &c., — 
is  not,  without  some  special  custom  in  the  manor  to  warrant  it,  such  a 
surrender  as  the  lord  is  bound  to  accept. 

This  action  was  commenced  by  writ  of  summons  issued  out  of 
this  Court  on  the  28rd  of  May,  1868,  by  the  plaintiff,  who  is  a 
customary  tenant  of  the  manor  of  Tunbridge-in-Bottisham,  in  the 
county  of  Cambridge,  against  the  defendants,  who  are  the  lords  and 
steward  respectively  of  the  said  manor,  to  recover  damages  for  an 
alleged  breach  of  duty  and  wrongful  act  of  the  defendants,  in 

(1)  2  Ex.  368. 
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refusing  to  receive  and  inrol  on  the  court-rolls  of  the  said  manor,       Flack 
the  conditional  surrender,  or  instrument  in  writing,  the  tenor  thsMastkb, 
whereof  is  hereinafter  set  forth.  Dowmno 

By  consent  of  the  parties,  and  by  order  of  Crbsswbll,  J.,  dated     College. 
the  2drd  of  May,  1853,  the  following  case  was  stated  for  the  opinion 
of  the  Court,  without  pleadings,  pursuant  to  15  &  16  Vict.  c.  76, 
8.  46. 

The  manor  of  Tunbridge-in-Bottisham,  in  the  county  of  Cam- 
bridge, is,  and  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary  hath  been,  an  antient  manor,  within  which  manor  there  are, 
and  during  all  the  time  *afore8aid  have  been,  divers  copyhold  tene-  [  *9i6  ] 
ments  and  hereditaments,  descendible,  and  which  have  descended, 
from  ancestors  to  heirs,  as  of  the  hereditary  right  of  the  tenants 
of  the  said  manor,  respectively,  held  of  the  lords  or  lord  of  the  said 
manor  for  the  time  being,  by  the  rod,  and  by  copy  of  court-roll,  at 
the  will  of  the  said  lords  or  lord,  according  to  the  custom  of  the 
said  manor,  by  certain  rents,  suits,  and  services  therefor  due  and 
of  right  accustomed.  And,  during  all  the  time  aforesaid,  the  copy- 
hold tenements  and  hereditaments  so  held  as  aforesaid  respectively 
have  been,  and  might  and  may  be,  surrendered  by  the  respective 
tenants  thereof  for  the  time  being  into  the  hands  of  the  lords  or 
lord  of  the  said  manor  for  the  time  being,  by  the  rod,  either  in  the 
customary  court-baron  of  the  manor,  or,  out  of  the  said  court,  by 
the  hands  and  acceptance  of  the  steward  of  the  manor  for  the  time 
being,  or  his  deputy  in  that  behalf,  or  by  the  hands  and  acceptance 
of  two  of  the  customary  tenants  for  the  time  being  of  the  manor, 
to  the  use  of  any  person  or  persons  named  or  designated  in  the 
surrender,  and  for  such  estates,  and  subject  or  not  to  any  such 
conditions,  as  might  be  lawfully  expressed  or  mentioned  in  and  by 
the  surrender  or  instrument  in  writing  made  upon  the  occasion  of 
any  such  surrender  as  aforesaid. 

At  no  time  heretofore,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  has  any  conditional  or  other  surrender  to 
the  following  effect,  that  is  to  say,  to  such  uses  and  in  such  manner 
as  the  surrenderee  therein  named  (whether  a  mortgagee  or  j)ur- 
chaser)  should  (within  a  specified  time  or  otherwise)  apix)int,  and, 
in  default  of  and  until  appointment,  to  the  use  of  such  surrenderee, 
bis  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  said 
manor,  and  by  the  rents,  suits,  and  services  due  and  of  right 
aocostomed,  or  to  the  like  effect,  nor  any  surrender  or  instrument  in 
writing  in  such  form  as  that  ♦the  tenor  whereof  is  hereinafter  set      [  ♦947  ] 
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Flack       fortli,  or  to  the  like  effect,  ever  been  inroUed  in  the  court-rolls  of 

The  Mabtsr,  ^he  said  manor  :  but  wills  containing  powers  for  the  executors  and 

*c ,  or       trustees  thereof  for  the  time  being  to  bargain  and  sell,  and  other- 

CoLLBQK      wise  dispose  of,  their  testators'  copyholds,  without  their  admission 

thereto,  have  been  constantly  inroUed  and  acted  upon :  nor  is  there 

any  special  custom  of  the  said  manor  prescribing  any  particular 

form  of  surrender.     And  there-  are  inrolled  upon  the  court-rolls  of 

the  said  manor  many  surrenders  to  the  following  effect,  that  is  to 

say,  to  such  uses  as  the  surrenderor  or  other  person  therein  named, 

had  then  already,  or  should  thereafter,  by  his  or  her  last  will  and 

testament  in  writing  appoint. 

Before  and  at  the  time  of  making  the  conditional  surrender  the 
tenor  whereof  is  hereinafter  set  forth,  the  defendants,  the  master, 
fellows,  and  scholars  of  Downing  College  aforesaid,  were,  and  still 
are,  the  lords  of  the  said  manor ;  and  the  defendant  Clement  Francis 
then  was,  and  still  is,  the  steward  of  the  said  manor,  and  of  the 
courts  thereof. 

Before  and  at  the  time  of  the  making  of  the  said  conditional 
surrender  the  tenor  whereof  is  hereinafter  set  forth,  the  plaintiff 
was  seised  in  his  demesne  as  of  fee,  at  the  will  of  the  defendants,  the 
master,  fellows,  and  scholars  of  Downing  College,  as  lords  of  the 
said  manor  for  the  time  being,  according  to  the  custom  of  the  said 
'  manor,  of  the  copyhold  allotment  particularly  described  or  men- 
tioned in  the  said  surrender,  and  therein  expressed  to  be  sar- 
rendered,  with  the  appurtenances,  the  same  being  part  of  the 
copyhold  tenements  and  hereditaments  so  held  as  aforesaid,  and 
within  and  parcel  of  the  said  manor,  and  to  which  said  copyhold 
allotment  the  plaintiff  was  duly  admitted  tenant  for  the  said  estate 
whereof  he  was  so  seised  as  aforesaid,  by  grant  out  of  court,  on  the 
[  •948  ]  16th  of  March,  1844,  upon  the  absolute  surrender  ♦of  Richard  Flack, 
the  elder ;  and  the  plaintiff  then  paid  the  usual  fine  and  fees  on 
such  admission. 

The  plaintiff  being  so  seised  as  aforesaid,  on  the  3rd  of  July,  1852. 
made  and  executed  a  conditional  surrender  (duly  stamped  according 
to  law)  the  tenor  whereof  is  as  follows : 

"  Manor  of  Tunbridge-in-Bottisham,  in  the  county  of  Cambridge. 
Be  it  remembered,  that,  on  the  8rd  of  July,  1852,  Richard  Flack, 
the  younger,  of  Bottisham  aforesaid,  farmer,  a  customary  tenant  of 
the  said  manor,  in  pursuance  of  his  covenant  in  that  behalf  con- 
tained in  a  certain  indenture  of  mortgage  bearing  even  date  herewiUi, 
and  expressed  to  be  made  between  the  said  Richard  Flack  of  the  one 
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part,  and  Edmund  Foster,  of  the  borough  of  Cambridge,  gentleman,  flack 
of  the  other  part,  did,  out  of  court,  by  the  rod,  surrender  out  of  his  the  Master 
hands  into  the  hands  of  the  lord  or  lords,  lady  or  ladies,  of  the  &o-,  ov 
said  manor,  by  the  hands  and  acceptance  of  Edward  Parker  and  College. 
Thomas  Hatley,  two  like  customary  tenants  of  the  said  manor, 
according  to  the  custom  thereof,  all  that  allotment  of  land,  con- 
taining by  admeasurement  la.  8r.  24p.,  freehold  allotment  of  the 
said  Bichard  Flack,  bounded  on  the  north-east  by  an  allotment  to 
Downing  College,  on  the  south-east  by  divers  allotments,  and  on 
the  south-west  by  homesteads  belonging  to  Downing  College  and 
the  said  Bichard  Flack,  and  to  which  said  allotment  hereinbefore 
described  the  said  surrenderor  was  admitted  tenant  in  fee,  by  grant 
out  of  court,  on  the  16th  of  March,  1844,  upon  the  absolute  sur- 
render of  Bichard  Flack,  the  elder,  together  with  all  the  rights, 
members,  and  appurtenances  to  the  said  allotment  of  land  belonging 
or  appertaining,  and  the  reversions,  remainders,  rents,  issues,  and 
profits  thereof,  and  all  the  estate,  right,  title,  interest,  claim,  and 
demand  whatsoever  of  the  said  surrenderor  into,  out  of,  or  upon 
the  said  allotment  of  land,  with  the  appurtenances,  to  *such  uses  [  ^949  ] 
and  in  such  manner  as  the  said  Edmund  Foster,  his  executors, 
administrators,  or  assigns,  at  any  time,  or  from  time  to  time, 
during  the  lives  of  the  said  surrenderor  and  Edmund  Foster,  or 
the  life  of  the  survivor  of  them,  or  within  twenty-one  years  from 
the  day  of  the  decease  (inclusively)  of  such  survivor,  shall,  by  any 
writing  or  writings  under  his  or  their  hand  or  hands,  appoint,  and, 
in  default  of  and  until  appointment,  to  the  use  of  the  said  Edmund 
Foster,  his  heirs  and  assigns,  for  ever,  according  to  the  custom  of 
the  said  manor,  and  by  the  rents,  suits,  and  services  due  and  of 
right  accustomed :  provided  always,  nevertheless,  and  this  sur- 
render is  made  upon  this  express  condition,  that,  in  case  the  said 
surrenderor,  his  heirs,  executors,  administrators,  or  assigns,  shall, 
on  the  8rd  of  January  next,  pay  unto  the  said  Edmund  Foster,  his 
executors,  administrators,  or  assigns,  the  sum  of  600{.  of  lawful 
British  money,  with  interest  for  the  same  at  the  rate  of  6/.  per  cent, 
per  annum,  to  be  computed  from  the  date  hereof,  without  any 
deduction  or  abatement  whatsoever,  being  the  same  sum  of  money 
and  interest  as  are  mentioned  in,  and  intended  to  be  further  secured 
by,  the  said  hereinbefore-mentioned  indenture  of  mortgage  of  even 
date  herewith,  then  this  surrender  shall  be  void  and  of  no  effect, 
otherwise  shall  remain  in  full  force  and  virtue. 

(Signed)         "  Bichard  Flack,  Junr." 
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Flack  ''  This  surrender  was  accepted  and  taken,  the  day  and  year  first 

TusHastke,  above  written,  by 

*c^  op  "  Edwakd  Parebb. 

COLLBO&  **  Thomas  Hatlky." 

The  plaintiff,  bein<;  so  seised,  on  the  3rd  of  July,  1852,  did, 
according  to  the  custom  of  the  said  manor,  out  of  court,  by  the  rod, 
surrender  out  of  his  hands  into  the  hands  of  the  defendants,  the 
master,  fellows,  and  scholars,  of  Downing  College,  then  being  the  lords 
I  *9^  J  of  the  said  manor,  by  the  hands  and  acceptance  of  Edward  ^Parker 
and  Thomas  Hatley,  then  being  two  of  the  customary  tenants  of  the 
said  manor,  "All  that  copyhold  allotment  particularly  described  or 
mentioned  in  the  said  conditional  surrender,  with  the  appurtenancts*, 
to  such  uses  and  in  such  manner,  and  upon  (so  far  as  lawfully 
might  be)  and  subject  to  such  condition,  as  in  the  said  conditional 
surrender  expressed  or  mentioned  as  aforesaid ;  "  and  the  said 
Edward  Parker  and  Thomas  Hatley,  being  such  customary  tenants, 
then  and  there  took  and  accepted  such  surrender  in  the  usual 
manner  of  taking  surrenders  out  of  court  of  the  said  manor,  and 
(so  far  as  lawfully  might  be)  according  to  the  custom  of  the  said 
manor. 

During  all  the  time  hereinbefore  mentioned,  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  the  lords  or 
lord  of  the  said  manor  for  the  time  being,  and  the  steward  of  the 
said  manor  for  the  time  being,  have  accepted  and  inrolled  on  the 
court-rolls  of  the  said  manor,  and  of  right  ought  to  have  so  accepted 
and  inrolled,  and  still  of  right  ought  so  to  accept  and  inrol,  all 
conditional  surrenders  by  way  of  mortgage  duly  made  of  any  of  the 
said  copyhold  tenements  and  hereditaments,  parcel  of  the  said 
manor,  so  held  as  aforesaid,  upon  such  surrenders  respectively 
being  duly  tendered  for  that  purpose,  together  with  the  lawful  fee 
of  and  incident  to  such  inrolment :  and  such  inrolment  is  necessary 
for  the  purpose  of  rendering  any  such  surrender  a  safe  and  valid 
security. 

The  plaintiff,  so  being  such  copyhold  tenant  as  aforesaid,  and 
being  desirous  of  having  the  said  conditional  surrender  (the 
tenor  whereof  is  hereinbefore  set  forth)  duly  inrolled  on  the  conrt- 
roHs  of  the  said  manor,  did,  after  the  making  of  the  said  conditional 
surrender,  and  after  the  same  had  been  so  taken  and  accepted  h\ 
the  said  Edward  Parker  and  Thomas  Hatley  as  aforesaid,  and 
[  ♦SSI  ]  before  the  commencement  of  this  action,  tender  the  """said  conditional 
surrender  to  the  defendants,  and  each  of  them,  the  said  master. 
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fellows,  and  scholars  of  Downing  College  aforesaid,  then  being  the       Flachc 

lords  of  the  said  manor,  and  tlie  said  Clement  Francis,  then  being  thb  master, 

the  steivaid  of  the  said  manor,  and  of  the  courts  thereof,  for  the     do^n^nq 

purpose  of  the  same  being  inrolled  on  the  court-rolls  of  the  said     Collkqb. 

manor,  and  did  then  tender  to  the  said  defendants,  and  each  of 

them,  together  with  the  said  conditional  surrender,  the  lawful  fees 

of    and    incident    to    such    inrolment ;    and   then   requested  the 

defendants  to  receive  and  inroU  the  said  conditional  surrender  on 

the  court-rolls  of  the    said     manor,    according    to    the    custom 

thereof.     But  the  defendants,  and  each  of  them,  then  refused,  and 

still  do  refuse,  to  accept  and  inroU  the  said  conditional  surrender  on 

the  court-rolls  of  the  said  manor,  according  to  the  custom  of  the 

said  manor,  because  of  the  following  words  contained  in  the  said 

conditional  surrender,  viz.  **  To  such  uses  and  in  such  manner  as 

the  said  Edmund  Foster,  his  executors,  administrators,  or  assigns, 

at  any  time,  or  from  time  to  time,  during  the  lives  of  the  said 

surrenderor  and  Edmund  Foster,  or  the  life  of  the  survivor  of  them, 

or  within  twenty-one  years  from  the  day  of  the  decease  (inclusively) 

of  such  survivor,  shall,  by  any  writing  or  writings  under  his  or 

their  hand   or  hands,   appoint,   and,   in    default    of,    and    until 

appointment." 

To  which  words  the  defendants  respectively  then  and  there 
wholly  objected :  but  the  defendants  admit,  that,  in  all  other 
respects,  the  said  conditional  surrender  is  in  the  common  and 
usual  form,  and  unobjectionable. 

The  Court  is  to  be  at  liberty  to  draw  any  inference,  or  find  any 
facts,  which,  in  the  opinion  of  the  Court,  a  jury  ought  to  have 
drawn  or  found. 

The  question  for  the  opinion  is,  whether  it  was  the  duty  of  the 
defendants,  or  either  of  them,  to  receive  and  inroU  on  the  court-rolls 
of  the  said  manor  the  said  conditional  ^surrender  the  tenor  whereof       [  *d52  ] 
is  hereinbefore  set  forth  ? 

If  the  Court  shall  be  of  opinion  in  the  affirmative,  then  the 
judgment  shall  be  entered  for  the  plaintiff,  for  40«.  damages,  with 
costs  of  the  action.  If  the  Court  shall  be  of  opinion  in  the  negative, 
then  judgment  shall  be  entered  for  the  defendants,  with  costs  of  the 
action. 

Byles,  Serjt.  (with  whom  was  Worlledge),  for  the  plaintiff: 

It  will  be  conceded,  on  the  part  of  the  defendants,  that,  if  this 
surrender  had  been  accepted  by  the  lords  of  the  manor,  they  would 
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Flack        have  been  bound  to  admit  the  nltimate  appointee.     The  question, 

Thb  Mahtkb,  therefore,  is,  whether  this  was  a  surrender  which  the  lords  were 

DowN?No     compellable  to  accept  and  inrol.    In  the  ordinary  case  of  a  surrender 

CoLLifiGB.      to  the  use  of  a  will,  the  name  of  the  ultimate  surrenderee  need  not 

be  inserted :  Beal  v.  Shepherd  (i) ;  Holder  d.  Sulyard  v.  Preston  (-). 

[  954  ]  [He  also  cited  Glass  v.  Richardson  (d).]  These  were  all  cases  of 
surrenders  to  the  use  of  a  will.  The  next  question  will  be,  what  is 
the  effect  of  a  surrender  like  this,  inter  vivos.  The  case  of  Rex  v. 
The  Lord  of  the  Manor  ofOundle  (4)  is  precisely  in  point,  save  that 
there  the  surrender  was  absolute,  here  conditional.  A  copyholder 
in  fee  surrendered  to  such  uses  as  [one  Dawson]  should  appoint, 
and,  in  default  of  appointment,  to  the  use  of  [Dawson]  in  fee: 
[Dawson],  without  having  been  admitted,  appointed :  and  it  was 
held,  that  the  appointment  was  a  good  execution  of  the  power,  and 
entitled  the  appointee  to  be  admitted  as  surrenderee  of  the  copy- 
holder, who  continued  tenant  to  the  lord  until  some  one  was 
admitted  under  his  surrender.     ^     '--     * 

I  [  955  ]  (Maule,    J. :    I  presume  Dawson   there  was  a  purchaser  for 

money.) 

He  was.  That  case  shows  that  the  appointee  is  as  if  named  in  the 
will,  although  not  in  the  execution  of  a  mere  naked  power,  but  of  a 
power  coupled  with  an  interest,  and  although  the  appointment  is 
by  deed. 

(Cresswell,  J. :  There,  the  lord  had  acted  upon  the  surrender.^ 

In  Reg.  v.  The  Lady  of  the  Manor  of  Didlingham  (5)  the  surrender 
was  similar  to  that  in  the  present  case,  and  no  objection  was  taken 
to  it. 

(Maule,  J. :  There  being  one  clear  and  fatal  objection,  it  was 
unnecessary  to  urge  another.) 

In  a  MS.  case  of  Reg.  v.  The  Dean  and  Chapter  of  Ely,  a  rule  was 
made  absolute  for  a  mandnmus  commanding  the  lords  of  the  manor 
of  Witchford,  in  the  Isle  of  Ely,  to  accept  a  surrender  to  such  uses 
as  one  E.  Poole  (a  purchaser  for  a  money  consideration)  should  at 
any  time,  or  from  time  to  time,  by  any  deed  or  deeds,  or  by  his  last 
will  and  testament  in  writing,  &;c.,  appoint. 

(1)  Cro.  Jac.  199.  (4)  40  B.  E.  288  (1  Ad.  &  El.  283), 

(2)  2  Wils.  400.  (5)  47  B.  B.  761  (8  Ad.  Si  E  85vS\ 

(3)  9  Hare,  698  (see  89  B.  B.  635X 
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(Jbrvis,  Ch.  J. :  That  proves  nothing :  the  case  is  not  reported,        Fi^ok 
because  it  was  no  decision.)  Thb  Master, 

&0.,  OF 

The  lord  is  not  injured  by  such  an  appointment  as  this,  except  that     cjollbob. 
there  may  be  two  or  three  alienations  in  the  course  of  a  good  life  : 
but  that  affords  no  answer.    Nor  is  he  deprived  of  a  tenant ;  for,  he 
may  call   upon  the  heir  of  the   surrenderor  to  come  in  and  be 
admitted. 

(Maulb,  J.:   No  *doubt,   there  is  such  thing  as  a  surrender       [*956] 
which  will  enure  to  entitle  one  who  is  a  stranger  to  the  lord,  and 
who  is  not  expressly  named  in  the  surrender,  to  be  admitted  :  but 
it  can  only  be  where  there  is  a  special  custom  to  warrant  it,  and 
by  will.) 

The  cases  show  that  the  tenant  may  enable  C.  D.  to  appoint,  after 
his  death,  by  deed. 

(Maulb,  J. :  No  :  only  by  will.) 

No  special  custom  is  necessary  to  enable  the  tenant  to  devise. 

(Maulb,  J. :  It  is  a  general  custom  of  all  manors.) 

The  case  of  an  appointment  by  will  is  an  instance ;  the  case  of  a 
deed  is  another  instance. 

(Maulb,  J. :  All  the  cases,  except  Reg.  v.  The  Lady  of  the  Manor 
of  DiUlingham,  are  cases  of  wills :  and  there  it  passed  sub  silentio.) 

The  principle  is  the  same  in  both  cases. 

Hiigh  HiUy  contra  : 

It  may  be  conceded,  that,  if  the  lord  had  accepted  this  surrender, 
he  would  be  bound  to  admit  the  appointee.  But  the  question  here 
is  whether  he  was  bound  to  receive  and  inroU  a  surrender  in  this 
form.  There  are  only  two  cases  that  have  any  bearing  upon  the 
point,  viz. :  Hex  v.  The  Lard  oj  the  Manar  of  Oundle  (^)  and  Eddie- 
Stan  v.  Collins  (2)  :  but  neither  of  them  decides  it.  In  the  last- 
mentioned  case,  the  surrender  was  taken  by  a  deputy-steward  who 
was  at  the  time  an  infant.  The  surrender  was,  ''  to  such  uses,  and 
for  such  purposes,  &c.,  and  charged  and  chargeable  with  such  sums 

(1)  40  R.  E.  288  (1  Ad.  &  El  283).        (2)  3 1>.  M.  &G.  1 ;  22  L.  J.  Ch.  480, 
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Pi^oK       of  money  for  the  benefit  of  Collins,  as  Adcock  should,  by  the 
THKMAflmr,  direction  of  Collins,  appoint;  and,  in  default  of  and  until  any  such 
i>owwiNo     ftl>I)ointmpnt,  to  the  use  of  Adcock  in  fee,  according  to  the  custom 
OoLLWE,     of  the  manor,  but  subject  to  the  previous  surrender,  and  also  to  a 
proviso,   that,  if  ColHns,   his  heirs,  executors,  or  administrators, 
should  pay  to  Adcock,  his  executors  or  administrators,  KKM.  and 
interest,   then   the   surrender  should  be  void."     And  the  Lord 
[  '^7  ]       Chancellor  said :  "  I  *give  no  opinion  whether  the  lord  was  bound 
to  accept  such  a  surrender;  very  probably  he  was  not:  Glasgy. 
liichanhon  (1) :  but,  having  done  so,  the  case  does  not  admit  of  a 
doubt."     Rex  v.    The   Lord  of  the  Manor  of  Oundle    is  cited  in 
1  Scriven  on  Copyhold  175 :   but,  in  a  note,  it  is  said :  *'  But  the 
author  apprehends  that  the  lord  is  not  compellable  to  accept  a 
surrender  creating  a  power  of  appointment,  to  be  executed  by  deed.*' 
In  Rowden  v.  Maltster (2)  Yblvbrton,  J.,  says:   "The  statute  of 
27  Hen.  YIII.  c.  10,  of  Uses,  toucheth  not  copyhold,  because  the 
transmutation  of  possession  by  the  sole  operation  of  that  statute, 
without  allowance  of  the  lord,  would  tend  to  the  lord's  prejudice." 
That  doctrine  is  commented  upon  by  Mr.  Preston,  Shep.  Touclist. 
615,  n.,  thus :   "  The   Statute  of  Uses  does  not  aflfect  copyhold:?, 
'  because,  (according  to  Lord  Coke,  in  his  Comp.  Cop.  124,)  the 
transmutation  of  possession  by  the  sole  operation  of  the  statute, 
without  the  allowance  of  the  lord,  or  the  agreement  of  the  tenant, 
would  tend  to  the  prejudice  both  of  the  lord  and  of  the  tenant.'    The 
reason  might  be  true,  supposing  any  act  could  be  done  with  the 
estate  whereby  the  statute  could  operate  (if  it  were  construed  to 
extend  to  copyholds)  without  the  allowance  of  the  lord  and  the 
agreement  of  the  tenant ;  but  it  is  presumed  no  act  can  be  done 
respecting  the  actual  transfer  of  a  copyhold  estate,  which  does  not 
include  both  the  allowance  of  the  lord  and  the  agreement  of  the 
tenant.     The  reasoning  of  the  Lord  Chief  Baron  Gilbert  does  nor 
appear  more  satisfactory.    He  says,  the  Statute  of  Uses  '  extends  not 
to  copyholds,  which  is  plain  from  common  experience ;  for,  when  a 
copyholder  surrenders  to   the  use  of  another,   the   possession  is 
not  executed  to  the  use,  for,  the  surrenderee  hath  nothing  till 
admittance  ;  for,  it  was  not  the  intent  of  the  statute  to  execute  the 
possession  to  the  use  of  copyhold  lands,  for,  then  a  tenant  would  he 
[  ♦958  ]       introduced  *  without  the  lord's  consent :  *    Gilb.  Ten.  182.     This 
reasoning  seems  to  be  without  the  consideration,  that,  though  the 
surrenderee  hath  nothing  till  admittance,  yet,  if  the  statute  were 
(1)9  Ilare,  698  (see  89  R.  R.  6;^5).  (2)  Cro.  CVr.  42. 


VOL.  xcm.]  1858.     C.  P.     18  C.  B.  968—969.  833 

allowed  to  execute  the  possession  to  the  estate  upon  the  surrender,       Flagk 

the  tenant  would  not  be  (as  is  implied  in  Gilbert's  reason)  intro-  thbMabtbb, 

duced  without  the  lord's  consent ;  for,  the  surrender  must  be  with     j^'J^^q 

the  lord's  privity,  and  he  can  no  more  refuse  the  admittance  than     Collbgb. 

the  surrender.    If  the  mode  of  the  conveyance  by  surrender  and 

admission  was  not  evaded,  the  operation  of  the  statute  could  not  be 

prejudicial  as  to  copyholds ;  but,  in  truth,  the  reason  of  the  statute 

not  extending  to  them,  seems  to  be,  that,  from  the  nature  of  the 

tenure,  and  the  mode  of  conveyance  or  transfer  of  copyholds,  they 

do  not  stand  in  need  of  the  operation  of  the  statute,  i.e.  none  of 

the  inconveniences  which  occasioned  the  Statute  of  Uses,  as  to 

lands  of  inheritance  at  common  law,  exist  as  to  copyholds."    Here, 

the  lord  is  asked  to  accept  a  surrender  to  the  use  of  a  person  he 

knows  not :  by  this  means,  he  will  be  ousted  of  a  fine ;  and  no 

provision  is  made  to  insure  his  having  always  a  tenant  on  the  roll. 

Edmund  Foster  may,  if  he  wishes  to  realise  his  security,  appoint  to 

some  one  else,  and  so  the  lord  may  lose  a  fine  upon  the  alienation. 

The  case  of  Peachy  v.  The  Duke  of  Somerset  (i)  shows  that  the  lord 

is  not  bound  to  take  notice  of  anything  but  what  appears  on  the 

roll,  and  that  he  is  not  bound  to  take  notice  of  the  private  agreements 

and  trusts  of  parties. 

(Maule,  J. :  Do  you  find  any  decided  case  where  the  lord  has  been 
sustained  in  his  refusal  to  accept  a  surrender  burthened  with  a 
trust?) 

None  has  been  found. 

(Williams,  J. :  A  copyholder  has  a  right  to  surrender  to  the  use 
of  his  will,  though  there  is  no  instance  of  such  a  surrender  upon 
the  records  of  the  manor:  Pike  v.  White {^) ;  Church  v.  Mundy  (3). 

Grbsswbll,    J. :    I    think    there   are    manors, — Tinmouth,    in 
♦Northumberland,  for  instance, — where  the  lord  will  not  accept       [  ♦dBS  ] 
surrenders  to  trustees.) 

Byles,  Serjt.,  in  reply: 

It  is  objected  that  there  is  no  provision  here  that  the  lord  shall 
always  have  a  tenant  on  the  roll.  The  law,  however,  provides  for 
that :  the  heir  is  always  the  tenant.  And  no  hardship  is  imposed 
upon  the  lord ;  for,  there  is  here  a  life  beyond  which  you  cannot 

(1)  1  Stra.  454.  (3)  Id  Yes.  403. 

(2)  3  Br.  C.  C.  286. 

B.R. — ^voL.  xcin.  53 
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Flack  go,  viz.  the  life  of  the  surrenderor.  The  true  rule  is  laid  down  in 
TheUastes,  Brook's  c^&e  (I),  which  explains  the  reason  why  no  case  is  to  be 
DowMNo  ^^^^"^  ^^  ^^^  ^^^^  being  upheld  in  his  refusal  to  admit.  In  an 
CoLLBGK.  pjectione  fiivia  brought  by  one  Brook  against  Brook,  the  case  was 
this :  John  Wright,  a  copyholder  in  fee,  10  Eliz.  surrendered  his 
land  into  the  hands  of  the  lord,  by  the  hands  of  tenants,  according 
to  the  custom  &c.,  without  saying  to  whose  use  the  surrender  should 
be;  and  at  the  next  court  the  said  John  Wright  was  admitted, 
habendum  to  him  and  his  wife  in  tail,  the  remainder  to  the  right 
heirs  of  John  Wright ;  and  the  wife  of  John  Wright,  now 
defendant,  was  seised  from  the  time  of  the  admittance  until 
this  day.  It  was  objected  by  the  counsel  of  the  plaintiff,  that 
the  surrender  was  void,  because  no  use  was  limited,  and 
therefore  by  construction  of  law  ought  to  be  to  the  use  of  the 
surrenderor;  as,  if  a  feoffment  be  made,  and  no  use  limited, 
it  shall  be  to  the  use  of  the  feoffor,  or,  as  it  is  in  Sir  Edward  CUerg 
case  (2),  if  a  feoffment  be  made  by  one  to  the  use  of  his  last  will,  he 
hath  the  use  in  the  mean  time.  Secondly,  that  the  admittance  was 
not  available  to  pass  an  estate  to  the  wife,  for,  she  was  not  named 
in  the  premises,  but  only  in  the  habendum,  and  the  office  of  an 
habendum  is,  to  limit  the  estate,  and  not  the  person,  and  therefore 
it  is  said  in  Throgmorton  and  Tray*8  case  (3),  that,  if  one  be  named 
to  take  an  estate  in  the  habendum,  where  he  was  not  named  at  all 
[  •960  ]  *in  the  premises,  this  is  not  good.  But  it  was  resolved  by  the  w^hole 
Court,  for  the  first  point,  that  the  subsequent  act  shall  explain  the 
surrender;  for,  quando  abest  proiisio  partis,  adest  proi-isio  legls:  and, 
when  the  copyholder  accepts  a  new  admittance,  the  law  intends 
that  the  surrender  generally  made  was  to  such  an  use  as  is 
specified  in  the  admittance  ;  and  the  lord  is  only  as  an  instrument 
to  convey  the  estate,  and  as  it  were  put  in  trust  to  make  such  an 
admittance  as  he  who  surrenders  would  have  him  to  make.  And 
Crook,  J.,  said, — Fides  adhibita  fidem  obligat**  The  lord  is  bound 
to  admit  any  person  named  in  the  surrender,  or  named  in  pur- 
suance of  a  power  reserved  by  the  surrender. 

(Maule,  J. :  Which  he  has  accepted,  that  is.) 

Or  was  bound  to  accept.  Much  useful  information  upon  this 
subject  is  to  be  found  in  the  argument  of  Mr.  Tinney,  in  Boddington 
v.Abeniethy  {4>).     The  case  here  does  not  show  that  there  is  any 

(1)  Popham.  125.  (3)JPlowd.  Com.  145. 

(2)  6  Co.  Hep.  18.  (4)  29  li.  B.  393  (5  B.  &  C.  776). 
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special  custom  of  this  manor  to  accept   surrenders  in   the  form       Flack 

here  adopted:    but  there  is  no  statement  of   any  custom   to   the  thb Master, 

contrary.  DowN?Ka 

College. 
Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  the  lords  were  not  bound  to  accept  a  sur- 
render in  the  form  tendered  to  them  in  this  case,  and  consequently 
that  our  judgment  must  be  for  the  defendants.  It  is  admitted  on 
all  hands  that  there  is  no  authority  directly  in  point :  but  it  is  said 
that  there  are  cases  as  to  wills,  which  bear  upon  the  present,  and 
that  there  is  no  distinction  in  principle  between  wills  and  deeds  in 
this  respect.  The  cases  of  Beal  v.  Shepherd  (1),  Holder  d.  Sidyard 
V.  Preston  (2),  and  Olass  v.  Richardson  (3),  all  turned  upon  surrenders 
to  the  use  of  wills  ;  and  no  question  arose  as  to  whether,  where  a 
copyholder  surrenders  to  the  use  of  his  will,  that  creates  a  power  in 
the  surrenderee  to  name  the  person  to  come  in  and  *be  admitted.  [  *96i  ] 
In  the  two  former,  there  was  a  power  to  sell,  and  the  vendee  under 
that  power  was  held  to  be  the  person  entitled  to  be  admitted  under 
the  original  surrender  to  the  use  of  the  will.  So,  in  Glass  y. 
Richardson,  the  nominee  of  A.  was  a  person  named  by  the  testator, 
who  came  in  under  his  surrender.  So,  here,  if  this  had  been  the 
case  of  a  surrender  to  the  use  of  a  will,  there  can  be  no  doubt,  the 
person  named  in  pursuance  of  the  power,  would  have  been  virtually 
the  person  named  in  the  will.  But  that  rule,  I  think,  is  peculiar 
to  wills.  It  is  founded  upon  the  general  custom  which  enables  the 
copyholder  to  point  out  by  his  will  the  person  to  whose  use  he  sur- 
renders. That  rule,  however,  has  no  application  to  transactions 
inter  vivos :  and  there  is  every  reason  against  its  so  applying.  . 
There  is  only  one  case,  viz.  Rex  v.  The  Lord  of  the  Manor  of 
Oundle  (4),  that  can  be  said  at  all  to  bear  upon  the  present  case. 
There,  one  Ragsdell,  a  copyholder  in  fee,  surrendered  the  premises 
''  to  such  uses,  and  upon  such  trusts,  and  to  and  for  such  ends, 
intents,  and  purposes,  and  with,  under,  and  subject  to  such  powers, 
provisoes,  declarations,  and  agreements,  as  T.  Dawson  by  any  deed 
or  deeds  should  direct  or  appoint,  and,  in  default  of  and  until  such 
direction  or  appointment,  to  the  use  and  behoof  of  Dawson,  his 
heirs  and  assigns,  for  ever."  Dawson,  in  exercise  of  this  power,  by 
deed  appointed  the  premises  to  one  Pruday.  The  lord  having 
accepted  the  surrender  at  a  customary  court,  afterwards  refused  to 

(1)  Cro.  Jac.  199.  (3)  9  Hare,  698. 

(2)  2  Wils.  400.  (4)  40  B.  R  288  (1  Ad,  &  EI.  283). 
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Flaok  admit  the  nominee ;  and  the  application  was,  for  a  mandamus,  to 
Thb  m abtbb,  compel  him  to  do  so.  The  decision  proceeded  upon  the  ground, 
DowNiNo  ^^**  ^^®  ^^^^  ^^^  acted  upon  Ragsdeirs  surrender,  by  calling  upon 
OoLLBGB.  the  surrenderor,  and  thereby  had  adopted  the  instrument  which 
created  the  power,  and  therefore  could  not  be  permitted,  after  the 
power  had  been  exercised,  to  say  that  Dawson  had  no  power  to 
[*962]  ^nominate.  In  effect  the  lord  was  saying, ''You  may  nominate, 
but  I  will  not  admit  your  nominee."  In  Reg.  v.  The  Lady  of  the 
Manor  of  Dullingham  (i)  the  point  did  not  arise :  there  was  one 
clear  objection,  which  disposed  of  the  case.  The  case  of  Reg.  v. 
The  Dean  and  Chapter  of  Ely  was  a  motion  for  a  mandamus.  And 
it  may  be  observed  that  Lord  Denman  always  inclined  to  grant  a 
mandamusy  where  there  was  the  slightest  question.  The  question 
now  presented  to  us  is,  whether  the  copyhold  tenant  has  power  to 
force  upon  the  lord  the  acceptance  of  a  surrender  like  this.  The 
point  is  entirely  without  authority ;  and,  upon  principle,  I  think  he 
has  no  such  right.  It  is  true,  that,  upon  one  construction,  it  may 
not  deprive  the  lord  of  a  tenant :  but  it  does  tend  to  deprive  him  of 
a  fine.  That  is  an  objection  which  the  lord  has  a  right  to  urge. 
In  the  absence,  therefore,  of  authority  for  it,  I  am  of  opinion  that 
the  tenant  has  no  right  to  compel  the  lord  to  accept  a  surrender 
embarrassed  by  trusts  not  warranted  by  any  special  custom  of  the 
manor,  and  consequently  that  the  defendants  are  entitled  to  the 
judgment  of  the  Court. 

Maule,  J. : 

I  am  of  the  same  opinion.  The  case  of  a  surrender  to  the  use  of 
a  will  stands  upon  a  peculiar  footing.  If  a  surrender  in  the  form 
here  proposed  were  accepted,  the  title  to  the  copyhold  might  be 
dealt  with  by  an  instrument  of  which  the  lord  could  take  no  cog- 
nisance, and  by  strangers  to  the  manor,  over  whom  he  could  have  no 
control.  That  would  be  an  inconvenience :  and  it  was  upon  that 
ground  mainly  that  the  case  of  Matthew  v.  Osborne  (^)  turned. 
I  entertain  a  strong  impression  that  this  case  comes  within  the 
spirit  of  that  decision,  on  the  ground  very  much  that  the  lord 
ought  not  to  be  called  upon  to  recognise  persons  over  whom  he  has 
[  *963  ]  no  control,  and  to  give  effect  to  transactions  *to  which  he  is  no 
party.  The  case  of  a  will  stands  upon  a  totally  different  footing 
from  that  of  a  transaction  inter  vivos.  The  general  principles  of 
the  law  of  copyholds  exclude  any  compulsion  on  the  lord  to  accept 

(1)  47  E.  E.  761  (8  Ad.  &  EL  858).  (2)  Ante,  p.  808  (13  C.  B.  919). 
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such  a  surrender  as  that  which  was  tendered  to  him  in  this  case.        Flack 
This  decision  of  ours  upon  this  special  case  will  not  conclusively  f gjg  siUstkb 
bind  the  parties.     There  may  be  an  application  to  the  Court  of       *°» °*' 
Queen's  Bench  for  a  mandamus  to  compel  the  lord  to  receive  and     Colleob. 
inroU  the  surrender,  and  thus  the  question  may  be  raised  upon  the 
record.    For  myself,  however,  I  entertain  no  doubt  whatever,  that 
this  was  a  surrender  which  the  lord  cannot  be  compelled  to  accept. 

Gbesswell,  J. : 

I  am  entirely  of  the  same  opinion.  The  only  semblance  of 
authority  upon  the  question  before  us,  is,  the  case  of  Eddleston 
V.  Collins  (1),  where  the  Lord  Chancellor,  upon  the  authority  of 
Olass  V.  Richardson  (2),  expressed  an  opinion  that  the  lord  could 
not  be  compelled  to  accept  a  surrender  in  form  like  the  surrender 
in  the  present  case.  It  is  an  incident  in  copyhold  tenures,  that 
the  tenant  may  surrender  to  the  use  of  his  will ;  and  a  custom  to 
the  contrary  would  be  a  bad  custom.  That,  however,  is  very 
different  from  the  case  of  a  power  of  appointment  created  by  deed 
inter  vivos.    For  that  there  is  clearly  no  authority. 

Talfourd,  J.,  concurred. 

Judgment  for  the  dejendants. 

(1)  3  D.  M.  &  G.  1 ;  22  L.  J.  Ch.  480.  (2)  9  Hare,  698. 
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1861.  FYFE  V.  8WABY. 

ZVrJS.  23.  ^^^  j^^^^^  49—52.) 

Bm$  Court.  {Specific  performance  may  be  enforced  against  a  Company  of  a  couUitct 

ROMILLT,  fyr  \j^Q  issue  of  paid-up  shares  in  payment  of  the  purchase-money  for  a  lease 

*  assigned  to  trustees  for  the  Company. 

V^^  1  The  directors  of  a  proyisionally -registered  Company  purchased  a  lease  of 

a  mine,  fur  2,000  shares,  to  be  considered  as  paid  up,  from  the  defendant  S., 
acling  on  behalf  of  himself  and  the  plaintiff.  The  lease  was  assigned  to 
trustees  for  the  Com{>any,  and  2,000  free  shares  were  allotted  to  S.  in  his 
own  name.  The  Company  waa  completely  registered,  but  8.  never  executed 
the  deed  of  settlement,  or  registered  as  a  shareholder  in  respect  of  these 
shares.  S.  had  made  advances  on  the  shares  for  the  plaintiff,  and  had 
brought  an  action  for  the  same.  A  bill  by  the  plaintiff  against  S.  and  the 
Company,  for  specific  pei-fomianoe  and  delivery  of  sealed  certificates,  and 
to  have  the  accounts  between  S.  and  the  plaintiff,  in  respect  of  the  advances, 
taken,  and  the  action  stayed,  and  also  for  an  injunction  to  restrain  any 
execution  of  the  deed  or  registry  as  to  these  shares,  was  demurred  to  by 
the  Company  for  want  of  equity,  and  multifariousness:  Held,  that  the 
Company  wei'e  bound  to  register  and  deliver  sealed  certificates  to  the 
plaintiff  in  respect  of  his  1,000  shares ;  that  the  Company  were  trustees  for 
that  purpose  ;  and  that  the  bill  was  not  multifarious. 

On  motion  for  an  injunction,  it  appeared  that  S.  had  refused  to  deliver 
to  the  plaintiff  his  shares,  alleging  fraud  on  the  part  of  the  plaintiff  in  the 
projection  of  the  Company,  and  that  the  mine  was  worthless,  and  that  S. 
had  exchanged  the  2,000  free  shares  for  others.  Injunction  granted  (on 
payment  of  the  balance  of  advances  into  Court)  to  reetiuiu  S.  from 
executing  the  deed  of  settlement,  or  I'egistering  the  2,000  shares,  and  to 
resti-ain  the  Company  from  allowing  any  such  execution  or  registiy. 

The  bill  was  filed  on  the  17th  November,  1851,  against  James 
Swaby  and  the  Annette  Bay  Mining  Associatien,  and  stated  that 
the  plaintiff,  being  the  equitable  owner  ef  a  lease  for  999  years  in 
Themasfield  estate,  in  Jamaica,  procured  a  lease  te  be  executed  by 
the  legal  owners  te  the  defendant  James  Swaby,  in  order  to  facilitate 
arrangements  for  the  projection  ef  a  Company  for  working  the  mine: 
that  on  the  7th  August,  1850,  a  Company  was  provisionally  regis- 
tered, under  the  name  ef ''  The  Annette  Bay  Mining  Association  :*' 
that  by  an  agreement  of  the  ISth  August,  1850,  the  said  James 
Swaby  agreed  te  divide  all  profits  and  advantages  that  might  result 
from  the  said  lease  with  the  plaintiff,  in  equal  proportions,  and  to 
participate  in  like  manner  in  any  agreement  that  might  be  made 
with  the  Company :  that  the  plaintiff,  en  his  return  te  Jamaica, 
gave  the  defendant  Swaby  a  power  ef  attorney  te  receive  his  shares, 
when  allotted,  and  to  sell  them  for  him :  that  an  agreement  was 
entered  into  between  the  said  James  Swaby  and  the  provisional 
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directors  of  the  Company  that  the  said  mine  should  be  assigned  to  Fyfb 
the  said  provisional  directors  for  the  residue  of  the  said  term,  upon  swaby. 
trust  for  the  Company,  and  that  in  consideration  thereof  the  said 
James  Swaby  should  have  allotted  to  him,  on  behalf  of  the  plaintiff 
and  the  said  James  Swaby,  2,000  shares  of  11,  each  in  the  said 
Association,  to  be  considered  as  fully  paid  up :  that  2,000  shares 
were  accordingly  allotted  to  Swaby  in  his  own  name,  and  scrip 
certificates  corresponding  thereto  delivered  to  him  :  that  an  assign- 
ment of  the  lease  was  executed  by  Swaby  to  the  provisional  directors 
on  the  18th  September,  1850,  and  the  said  assignment  and  contract 
as  to  the  said  2,000  shares,  and  delivery  thereof  to  the  said  James 
Swaby,  were  respectively  made  conditional  on  the  completion  of  the 
said  Company,  and  to  take  effect  after  the  certificate  of  complete 
registration  thereof :  that  the  Company  was  completely  registered 
on  the  18th  January,  1851 :  that  an  extraordinary  general  meeting 
of  the  Association  was  held  on  the  27th  March,  1851,  for  the  purpose 
of  adopting,  or  otherwise,  the  report  and  balance-sheet  of  the  pro- 
visional directors,  in  which  a  detail  of  what  had  been  done,  and  was 
in  progress,  in  Jamaica,  with  respect  to  Thomasfield  mine,  was  set 
forth  :  that  such  report  and  balance-sheet  were  received  and  adopted 
by  the  meeting :  that  Swaby  never  executed  the  deed  of  settlement, 
or  registered  himself  or  the  plaintiff  as  shareholders  in  respect  of 
the  said  2,000  shares :  that  Swaby,  although  he  made  advances  to 
the  plaintiff  on  account  of  the  shares,  and  admitted  the  plaintiff's 
interest  therein,  in  a  correspondence  set  out  in  the  bill,  and  had 
promised  to  pay  the  plaintiff  a  further  sum  of  1,000Z.  on  account 
thereof  in  March,  1851,  ultimately  refused  to  deliver  any  of  the 
shares  to  the  plaintiff,  alleging  sometimes  that  the  mine  was  worth- 
less, and  that  the  shares  would  have  to  be  given  back  to  the 
Company,  and  at  other  times  that  the  plaintiff  had  made  false 
representations  of  the  quality  and  capabilities  of  the  mine.  The 
bill  charged  that  the  Company  sought  to  repudiate  the  lease,  on  the 
ground  that  the  assignment  of  the  lease,  and  contract  of  the  pro- 
visional directors,  were  not  binding  on  the  Company,  and  that 
Swaby  threatened  to  sue  the  plaintiff  for  his  advances :  and  the  bill 
prayed  that  the  said  Annotto  Bay  Mining  Association  might  be 
decreed  specifically  to  perform  the  said  agreement  for  the  allotment 
of  the  said  2,000  free  shares,  in  consideration  of  the  said  assignment 
of  the  said  18th  September,  1850 :  and  that  it  might  be  declared 
that  the  defendant  James  Swaby  entered  into  the  said  last-mentioned 
agreement  with  the  Association  on  behalf  of  himself  and  the  plaintiff 
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Ftfb  jointly,  or  that  the  defendant  James  Swaby  might  be  declared  a 
SwIbt.      trustee  for  the  plaintiff  in  respect  of  one  moiety  of  the  said  2,000 

[  *50  ]  shares,  *under  the  memorandum  of  agreement  of  the  18th  August, 
1860;  and  that  an  account  might  be  taken,  under  the  direction  of 
the  Court,  of  any  advances  to  the  plaintiff  by  the  defendant  James 
Swaby  on  account  of  the  said  2,000  shares ;  and  that,  on  payment 
of  the  amount  found  due  in  respect  thereof,  (the  plaintiff  being 
willing  and  thereby  offering  to  pay  the  same),  the  defendant 
James  Swaby  might  be  decreed  to  deliver  to  the  plaintiff  the 
scrip  certificates  on  a  moiety  of  the  said  2,000  shares ;  and  that 
the  defendants  might  be  decreed  to  make  compensation  to  the 
plaintiff  for  the  difference  in  value  of  any  of  the  shares  at  the  time 
when  the  same  should  be  transferred  to  the  plaintiff  and  the  time 
within  which  the  agreement  ought  to  have  been  performed,  the 
amount  of  such  difference  to  be  ascertained  by  the  highest  price 
which  could  have  been  obtained  in  the  market  for  the  shares  during 
such  time  as  aforesaid ;  and  that  the  said  amount  due  for  compen- 
sation as  aforesaid  might  be  set  off  against  such  amount  as  might  be 
found  to  be  due  by  the  plaintiff  to  the  defendant  James  Swaby  for 
advances  as  aforesaid ;  and  that  the  Annotto  Bay  Mining  Association 
might  be  decreed  to  deliver  to  the  plaintiff  1,000  sealed  certificates, 
and  register  him  as  the  shareholder  thereof,  (the  plaintiff  thereby 
offering  to  execute  the  deed  of  settlement,  and  to  do  all  acts  requisite 
to  make  himself  a  registered  shareholder  thereof  in  respect  of  the 
same),  or  in  case  the  defendant  James  Swaby  should  have  lawfully 
sold  the  said  2,000  free  shares,  then  that  the  defendant  James  Swaby 
might  be  decreed  to  account  to  the  plaintiff  for  the  plaintiff's  moiety 
of  the  proceeds  arising  from  such  sales,  with  such  further  sum  as 
might  have  been  received  had  they  been  sold  at  the  highest  market- 
able value  they  had  reached ;  and  that,  in  such  case,  the  defendant 
James  Swaby  might  be  decreed  to  pay  to  the  plaintiff  what  should 
be  found  due  on  the  said  last-mentioned  account,  deducting  such 
amount  as  might  be  found  to  have  been  advanced  by  the  defendant 
James  Swaby  to  the  plaintiff  on  account  of  the  said  shares ;  and 
that  the  defendant  James  Swaby  might  be  restrained  from  executing 
the  said  deed  of  settlement,  or  registering  himself  as  a  shareholder 
in  respect  of  the  said  2,000  shares,  and  from  parting  with,  selling, 
transferring,  or  disposing  of  the  same,  or  the  scrip  or  other  certifi- 
cates in  respect  of  the  same ;  and  that  the  Annotto  Bay  Mining 
Association,  and  the  directors  and  other  officers  thereof,  might  be 
restrained  from  permitting  such  execution  and  registration  by  the 
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defendant  James  Swaby,  or  by  any  other  person  or  persons,  in  Fyfb 
respect  of  the  said  2,000  shares,  and  from  permitting  any  purchaser  bwaby. 
of  the  said  2,000  shares  to  become  registered  shareholders,  or  to 
register  transfers  in  respect  of  the  said  shares,  and  from  delivering 
to  the  said  defendant  James  Swaby,  or  any  purchaser  or  purchasers, 
sealed  or  any  certificates  of  the  said  shares;  and  that  the  said 
defendant  might  be  decreed  to  pay  unto  the  plaintiff  the  costs  of  his 
suit,  or  that  the  said  costs  might  be  paid  out  of  the  proceeds  of  a  sale 
of  the  interest  of  the  said  defendant  James  Swaby  in  the  said  2,000 
free  shares.  A  demurrer  filed  by  the  Annotto  Bay  Mining  Association 
for  want  of  equity,  and  multifariousness,  [had  been  overruled]. 

A  motion  was  now  made  for  an  injunction  in  the  terms  prayed  in       Dee.  23. 


the  biU.  *  *  The  affidavit  in  answer  of  Swaby  stated  that  the 
plaintiff  had,  on  the  projection  of  the  Company,  made  false  repre- 
sentations of  the  richness  of  the  mine,  which  was  wholly  unproduc- 
tive, and  had  been  since  abandoned :  that  he,  Swaby,  had  treated 
with  the  Company  solely  on  his  own  account  for  the  2,000  free 
shares  :  that  the  object  of  his  agreement  with  the  plaintiff  was  not 
that  the  plaintiff  should  be  the  owner  of,  or  have  any  control  or 
power  of  disposition  over,  any  of  the  said  shares,  but  that  he  had 
always,  with  the  concurrence  of  the  plaintiff,  determined  to  reserve 
to  himself  the  entire  ownership  and  disposition  over  them,  allowing 
the  plaintiff  to  participate  only  in  any  proceeds  or  advantages 
thereof :  that  the  plaintiff  was  no  party  to  the  agreement  with  the 
provisional  directors  :  that  the  2,000  free  shares  had  been  delivered 
to  him,  Swaby,  on  his  own  account,  and  that  he  had,  before  the 
month  of  November  last,  exchanged  the  whole  of  them  for  other 
scrip  certificates  in  the  same  Company.    *    *    * 

Willcock,  on  the  part  of  the  defendant  Swaby,  offered  an  injunc- 
tion as  to  1,000  other  shares  which  were  in  Swaby's  possession,  and 
which  he  was  willing  should  be  considered  as  applicable  to  the 
demand  of  the  plaintiff.    But 

Lloyd,  for  the  Company,  not  being  willing  to  make  any 
admission  in  the  order  to  that  effect,  the  offer  was  not  acceded  to. 

R.  Palmer  and  Mackeson,  for  the  plaintiff : 
*     *     The  right  to  the  shares  rests  in  contract,  and  the  scrip 
certificates  talked  of  are  mere  writings  which  only  evidence  that 
right.    The   Company  are  bound    to  perform  this  contract,  by 
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Frrs        delivery  of  2,000  sealed  certificates  to  the  plaintiff  and  the  defen- 
swI'bt.      ^^^^  Swaby  jointly,  and  to  them  alone.     *     *    It  is  manifestly 
immaterial  in  whose  possession  the  scrip  certificates  are,  for  the 
sole  right  rests  with  the  plaintiff. 

WMcock  and  Dickinson^  for  the  defendant  Swaby.     *     *     • 

LUyyd  and  Bovill,  for  the  defendants  the  Annotto  Bay  Mining 
Association.    *     »    * 

Sir  J.  BoMiLLY,  M.  B. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  some  injunction. 
The  case  is  this :  The  plaintiff,  having  become  the  equitable  owner 
of  a  long  lease  of  a  certain  property  in  Jamaica,  makes  a  contract* 
through  the  instrumentality  of  Swaby,  the  defendant,  with  the 
Annotto  Bay  Mining  Association,  by  which  he  and  Swaby  are  to 
become  free  shareholders  of  2,000  paid-up  shares  of  IL,  in  con- 
sideration of  an  assignment  of  the  lease.  This  is  carried  into  effect 
by  the  allotment  of  2,000  shares  to  Swaby,  in  his  own  name,  on 
behalf  of  himself  and  the  plaintiff.  If  the  matter  had  stopped 
there,  that  state  of  the  case  not  being  at  all  disputed  or  denied, 
Swaby  was  a  mere  agent  of  the  plaintiff  for  the  purpose  of  receiving 
1,000  shares  for  him,  and  half  of  the  2,000  so  allotted  are  the  actaal 
property  of  the  plaintiff;  and  I  think  the  Company  are  trustees  for 
the  plaintiff,  for  the  purpose  of  making  these  shares  available  to 
him.  One  defence  set  up  is,  that  the  whole  transaction  was  a 
fraud,  that  the  property  is  worth  nothing,  and  that  on  the  faith 
of  the  plaintiff's  representations  of  its  value  this  Company  was 
established.  I  am  not  now  hearing  the  cause,  yet  the  defendant 
[-  *52  ]  asks  me  to  assume,  in  his  favour,  that  it  *will  ultimately  torn  oat 
to  be  a  fraud,  and  on  that  assumption  to  refuse  protection  to  this 
property,  the  fruits  of  which,  in  case  the  plaintiff  were  af tierwards  to 
succeed,  it  will  not  be  possible  for  the  Court  to  give  him.  I  do  not 
intend  to  give  the  plaintiff  any  order  by  which  he  can  register  him- 
self as  a  shareholder  of  these  shares:  I  am  only  preventing  the 
defendant  Swaby  from  dealing  or  parting  with  them.  Another 
defence  set  up,  and  a  very  singular  defence,  is,  that  he,  Swaby,  is 
bound  in  honour  to  the  shareholders  to  repay  them  all  their  monej 
if  a  case  of  fraud  is  made  out,  and  that  he  cannot  by  possibility 
allow  any  of  these  shares  to  be  parted  with  until  it  is  decided 
whether  the  transaction  was  founded  on  fraud  or  not.    Now,  the 
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answer  to  that  is  twofold.  First,  either  the  shares  are  valuable,  or  Fypb 
they  are  not ;  if  valuable,  the  persons  who  purchased  the  shares  Swaby. 
will  not  be  injured ;  if  not  valuable,  the  plaintiff  will  be  taking  a 
burthen  off  the  shoulders  of  Swaby.  Secondly,  the  defendant 
Swaby  says  he  is  bound  not  to  part  with  these  shares,  or  allow 
them  to  be  parted  with,  till  he  sees  whether  the  whole  transaction 
was  founded  on  fraud  or  not.  That  is  the  very  thing  which  the 
injunction  will  effect.  The  Court,  by  granting  the  injunction,  only 
assists  the  defendant  Swaby  in  carrying  out  his  own  ideas  of  true 
morality,  and  preserving  for  all  parties  the  shares  to  meet  any 
contingency.  At  all  events,  this  view  of  the  case  strongly  shows 
that  the  protection  of  the  Court  by  injunction  is  necessary.  I  state 
no  opinion  as  to  what  parties  will  be  entitled  to  these  shares 
ultimately,  but  I  rest  my  judgment  on  the  admitted  relations 
existing  between  the  plaintiff  and  defendant  as  originally  established. 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  have  his  property 
protected  till  a  decree  can  be  made  by  this  Court  to  decide  whether 
he  is  entitled  or  not.  I  have  much  greater  difficulty  with  respect 
to  the  exact  terms  of  the  injunction,  and  I  have  considerable  doubt 
whether  any  order  I  can  pronounce  will  be  as  beneficial  to  the 
plaintiff  as  the  order  which  was  offered  by  arrangement,  and  which 
was  refused  by  the  plaintiff.  In  my  opinion  he  is  entitled  to  have 
1,000  of  the  2,000  shares  which  were  allotted  to  the  defendant 
Swaby  protected,  so  that  they  shall  not  be  disposed  of ;  but  I  have 
no  means  of  ascertaining  or  determining  which  these  shares  are. 
The  ouly  persons  who  could  afford  me  any  information  on  the 
subject  are  the  defendant  Swaby  and  the  Company,  and  from  them 
I  have  no  information ;  therefore  I  find  myself  bound  to  give  the 
injunction  in  this  form,  because  I  have  no  other  means  of  identifying 
them.  It  wiU  be  an  injunction  to  restrain  the  defendant  Swaby 
from  registering  in  his  own  name,  or  allowing  to  be  registered  in 
the  name  of  other  persons,  as  far  as  he  is  able  to  prevent  it — of 
course  I  mean  merely  as  relates  to  his  own  acts — the  2,000  free 
shares  which  were  allotted  by  the  Company  to  the  defendant  Swaby 
as  shares  on  which  the  amount  had  been  paid  up  ;  and  I  must  also 
grant  an  injunction  against  the  Company  to  restrain  them  from 
allowing  any  person  to  register  their  names  as  shareholders,  or  to 
execute  the  deed,  in  respect  of  these  particular  shares.  Whether 
they  will  be  able  to  identify  them  or  not  it  is  impossible  for  me  at 
present  to  ascertain.  I  have  not  the  materials  before  me.  If,  by 
arrangement  between  the  parties,  which  I  should  have  thought 
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woald  have  been  the  best  coarse  to  have  been  taken,  they  could  have 
set  apart  1,000  shares  to  meet  the  question  to  be  raised  in  this  cause, 
that  would  have  removed  all  difficulty  on  both  sides.  However, 
they  have  come  to  no  arrangement  of  that  description  ;  there  may 
be  difficulties  in  the  case  which  make  it  impossible  for  them  to  do 
so  ;  respecting  that  I  give  no  opinion ;  but  respecting  these  2,000 
shares,  which  ought  to  have  been  identified,  and  which  the  Company 
and  the  defendant  Swaby  ought  to  possess  the  means  of  identifying, 
and  which,  according  to  the  experience  the  Court  has  had  in  Joint- 
stock  Companies,  every  Company  usually  has  the  means  of  identifying, 
I  can  only  make  the  injunction  in  the  terms  I  have  stated,  leaving 
the  parties  to  deal  with  it  in  the  best  manner  they  can,  and  leaving 
the  matter  open  to  these  difficult  questions  hereafter,  if  any  com- 
plaint should  be  made  of  a  breach  of  this  injunction.  I  can  only 
grant  the  injunction  on  the  payment  into  Court  of  the  470^.  for 
which  the  defendant  Swaby  claims  a  lien  on  the  shares.  If  that 
money  is  paid  into  Court,  I  think  that  the  defendant  ought  not 
then  to  prosecute  the  action  against  the  plaintiff. 


1862. 
Feb,  12. 

Parker, 
V.-C, 

[189] 


HYDE  V.  The  CORPOBATION  of  MANCHESTER  (l). 

(16  Jurist,  189—193;  S.  G.  o  De  G.  &  Sm.  249.) 

A  Corporation  empowered  by  special  Acts,  which  embodied  the  above 
Act,  to  construct  waterworks  and  to  take  certain  lands,  required  lands 
belonging  to  A.  and  B.,  the  boundary  between  which  was  improperly 
described  in  their  plans  and  books  of  reference.  In  consideration  of  B.*s 
withdrawing  his  opposition  to  their  bill  in  Committee,  they  agreed  to  settle 
the  value  of  the  land  required  from,  and  the  compensation  due  to  him,  by 
arbitration  under  the  above  Act,  and  to  fix  the  exact  quantity  of  land 
within  six  months  after  the  passing  of  the  bill.  In  the  proceedings  under 
the  reference  to  arbitration,  the  mistake  of  the  boundary  was  pointed  out; 
but  the  award  fixed  a  value,  in  terms  only,  for  the  land  within  the  boimdary 
so  inaccurately  delineated,  and  the  Corporation  took  that  land  accordingly, 
leaving  between  it  and  the  true  boundary  line  a  narrow  strip  of  land 
belonging  to  B.,  but  which  the  Corporation  had  agreed  to  purchase  from  A. 
as  part  of  his  land.  For  this  strip  the  Corporation  paid  a  sum  of  money  to 
A.,  and  they  took  possession  of  it  as  part  of  the  land  purchased  from  A.  B. 
recovered  the  strip  of  land  afterwards  from  the  Corporation  in  ejectment, 
and  a  rule  for  a  new  trial  was  refused.  The  Corporation  thereupon  pro- 
ceeded, within  six  months  from  such  refusal,  to  make  themselves  legal 
owners  of  the  strip  of  land  in  question,  under  the  compulsory  powers  given 
in  case  of  mistake  by  the  r24th  section  of  the  Lands  Clauses  ConsolidatioB 
Act,  above  mentioned.  B.  filed  a  bill  for  an  injunction  to  restrain  them 
from  so  doing,  which,  upon  motion,  was  refused,  with  costs :  Held,  that 

(1)  This  case  is  reported  at  length      cient  for  the  purpose  for  which   the 
in  d  De  G.  &  Sm.  249 ;  but  the  shorter      case  is  retained. — 0.  A.  6. 
report  here  given  appears  to  be  suffi- 
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the  circumstances  "^'amounted    to  mistake,   within  the  meaning  of    the  Htdb 

124th  section.  r. 

Held  also,  that  that  section  applied  to  land  altogether  omitted  to  be  *  ^^*" 

purchased  by  mistake,  as  well  as  to  an  outstanding  intere?)t  thci-ein  so  Man- 

omitted  to  be  purchased.  OHBSTEB. 

r  •ISO  "1 

This  was  a  motion  for  an  injunction  under  [circumstances  which 
for  the  purpose  of  this  report  are  sufficiently  stated  in  the  above 
head-note  and  in  the  following  judgment:] 

J.  Russell  and  Renskan\  for  the  motion.     *     *     *  [  191  ] 

Bacon  and  Little^  contra.     *     *     * 

Russell,  in  reply. 

Sir  J.  Parker,  V.-C.  : 

I  do  not  think  that  the  plaintiff  is  entitled  to  the  injunction  he 
asks.  The  circumstances  of  the  case  are  these  :  The  defendants, 
the  Corporation  of  Manchester,  had  occasion  to  go  to  Parliament 
*for  the  purpose  of  constructing  the  waterworks  which  are  [  '1^2  ] 
mentioned  in  the  pleadings,  and  for  that  purpose  they  had  occasion 
to  take  lands,  part  of  which  belonged  to  the  plaintiff  and  part  to 
the  Duke  of  Norfolk.  The  state  of  these  lands  was  this — there 
was  no  boundary  fence  between  them.  The  boundary  was  unde- 
fined, and  to  a  certain  extent  there  seems  to  have  been  some 
uncertainty  about  the  precise  boundary  between  the  two  pieces  of 
land.  The  Company  proceeded  to  deposit  their  plans  in  Parlia- 
ment, and  to  enable  them  to  do  that,  they  adopted  the  plan  they 
got  from  the  Duke  of  Norfolk  showing  the  boundary  of  his  land, 
which,  of  course,  also  showed  the  boundary  of  the  plaintiff's,  and 
they  defined  in  the  plan  they  deposited  the  boundary  between  the 
lands  of  the  plaintiff  and  those  of  the  Duke  of  Norfolk  by  the 
information  they  got  from  these  plans,  and  also  from  the  tenants 
of  the  Duke  of  Norfolk.  Then  there  can  be  np  doubt  that  the 
boundary  laid  down  by  the  Corporation  was  done  bond  fide  in  that 
way,  for  it  appears  that  some  time  afterwards — it  is  not  very 
material  when — they  bought  from  the  Duke  of  Norfolk  the  lands 
within  the  boundary  that  the  deposited  plans  had  ascribed  to  him, 
and  paid  him  for  those  lands.  The  plaintiff  petitioned  Parliament 
against  the  bill  which  was  pending  at  that  time,  promoted  by  the 
Corporation  of  Manchester,  and  one  ground  on  which  he  complained 
of  it  was,  that  the  boundary  was  laid  down  incorrectly  as  between 
the  plaintiff's  and  the  Duke  of  Norfolk's  lands,  and  that  that 


846  1B52.     CH.     16  JURIST,  192.  [r-r. 

Htd£       boundary  gave  the  plaintiff  786  square  yards  too  little.    The  plain- 

Thb^Cor-     ^-iff  opposing  the  bill  in  Parliament,  an  agreement  was  entered  into 

poRATioK  OF  between  him  and  the  Corporation,  that  the  Corporation  should,  in 

MAN' 

0UB8TBB.  carrying  out  their  works,  consult  the  views  of  the  plaintiff,  and 
should  fix  the  exact  quantity  of  land  required  for  the  site  of  the 
proposed  works,  if  required  by  Mr.  Hyde,  within  six  months  after 
the  passing  of  the  bill ;  and  upon  that  agreement  Mr.  Hyde  with- 
drew his  opposition,  and  the  Act  of  Parliament  passed  on  the  22nd 
July,  1848.  In  the  month  of  January,  1849,  the  six  months  were 
about  expiring,  in  which  the  Corporation  were  to  fix,  by  the  terms 
of  the  agreement,  the  precise  quantity  that  they  required  of  Mr. 
Hyde's  land.  On  the  16th  January  they  gave  him  the  common 
notice  to  treat,  fixing  and  defining  the  lands  which  they  wanted,  by 
a  plan,  which  they  annexed  to  the  notice  to  treat.  Now,  this  plan 
they  had  made  out,  after  communication  with  Mr.  Stirke,  upon  the 
lands,  Mr.  Stirke  being  the  agent  of  the  plaintiff.  There  is  nothing 
to  show  that  they  did  not  act  with  perfect  bonajides  in  fixing  the 
limits.  It  appears  Mr.  Stirke  himself  did  not  at  that  time 
accurately  know  the  limits ;  he  did  not  accurately  ascertain  them 
for  some  time  afterwards.  However,  what  the  Corporation  did  was, 
after  communication  with  Mr.  Stirke,  to  alter  the  boundary,  giving 
the  plaintiff  not  only  the  786  yards  which  he  claimed,  but  some- 
what more — giving  the  plaintiff,  therefore,  some  of  that  land  which 
they  either  had  bought  and  paid  for,  or  which  they  were  about  to 
buy  and  pay  for,  from  the  Duke  of  Norfolk.  That  was  on  the  16th 
January.  On  the  21st,  the  agent  of  the  plaintiff  acknowledges  that 
plan.  He  says  he  thinks  it  is  not  quite  correct,  but  he  says  he  will 
see  Mr.  Bateman,  the  defendant's  engineer,  upon  it.  On  the  22nd 
the  six  months  were  to  expire.  It  does  not  appear  that  any  com- 
munication took  place  between  the  plaintiff  and  Mr.  Bateman  at 
that  time.  The  parties  had  then  to  proceed  to  ascertain  the  value 
of  the  lands  defined  on  the  plans  which  had  been  given  over  by  the 
Corporation  in  the  way  I  have  stated,  and  that  was  to  be  done  by 
arbitration.  The  plaintiff  proceeded  to  ascertain  more  accurately 
than  he  had  done  at  that  time  the  precise  boundary  of  his  land,  and 
he  appears  to  have  employed  a  person  of  the  name  of  Barnes  for 
the  purpose ;  and  Mr.  Barnes  made  a  survey  in  July,  1849,  and  by 
Mr.  Barnes's  survey  it  appeared  that  the  plan  given  to  the  plaintiff 
in  January  still  gave  him  too  little,  and  that  he  was  really  entitled 
to  Ir.  6p.  beyond  what  the  plan  showed.  They  were  then  before 
the  arbitrators  for  the  purpose  of  ascertaining  how  much  was  to  be 
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paid ;  and  the  Corporation,  in  order  to  avoid  all  dispute,  on  the        Htdk 
27th  August,  1849,  admit  that  the  plaintifif 's  boundary  is  really  the     thk  Cor- 
boundary  laid  down  by  Mr.  Barnes,  and  agree  that  that  should  be  ^^^j^  ^^ 
considered  the  boundary  for  the  purpose  of  the  arbitration.     Then      chbstkr. 
it   is  asserted  on  the  one  side,  and  denied  on  the  other,  that  the 
arbitrators,  in  assessing  the  value,  gave  the  plaintiff  compensation 
for  that  Ir.  op.,  or  whatever  it  may  have  been.     I  do  not  think  it  is 
necessary  to  decide,   for  the  present  purpose,  which  of  the  two 
parties  is  right.  I  confess  the  weight  of  the  evidence  appears  to  me  in 
favour  of  the  Corporation,  and  that  they  actually  paid  the  plaintiff 
for  that  Ir.  6p. ;  but  I  do  not  think  it  is  material,  for  this  reason — 
if  they  did  pay  for  it,  they  have  got  an  equitable  title,  which  they 
could  enforce  adversely  against  the  plaintiff  in  this  Court ;  if  they 
did  not  pay  for  it,  it  is  quite  sufficient,  for   the  purpose  of  this 
motion,  to  say  that  they  supposed  they  had  paid  for  it ;  and  it  is 
quite  clear,   upon  the  statement  of  the  umpire,   and  upon   the 
evidence  given  before  him,  that  that  was  claimed  for,  and  that 
evidence  was  given  on  it ;  and  the  umpire  says  that  he  actually  did 
give  the  plaintiff  value  for  it.    That  is  quite  sufficient  to  make  out 
the  bona  fides  of  the  statement  on  the  part  of  the  Corporation,  when 
they  say  that  they  believed  they  had  paid  for  it ;  and  they  believed, 
by  having  paid  for  it,  that  they  had  acquired  an  equitable  title  to 
the  land.    In  May,  1850,  they  took  possession  ;  and  thereupon  the 
plaintiff  brought  ejectment  to  recover  the  land  which  is  in  question. 
The  only  title  which  the  Corporation  had  got  to  the  land  was  by  a 
statutory  deed-poll,  conveying  it  to  themselves,  which,  of  course, 
was  limited  to  the  land  they  had  described  in  the  plan  which  they 
had  given  in  January,  1849  ;  and  therefore  they  could  not,  by  the 
statutory  provision,  give  themselves  a  legal  title  to  the  Ir.  5p.     It 
is  quite  clear,  therefore,  that  the  plaintiff  in  the  ejectment  had  the 
legal  title,  whether  the  equitable  title  beneficially  was  or  was  not  in 
him,  or  whether  he  was  prosecuting  that  action  against  the  equitable 
rights  of  the  Corporation  or  not.     He  got  judgment  in  that  eject- 
ment ;  and  a  rule  for  a  new  trial  was  moved  for,  and  the  Corporation 
failed  in  disturbing  the  verdict.     Then  the  Corporation  proceed  now, 
under  the  124th  section  of  the  Lands  Clauses  Consolidation  Act,  to 
acquire  possession  of  this  land,  by  paying  Mr.  Hyde  whatever  may 
be  the  value  of  it,  and  whatever  may  be  the  mesne  profits  made  by 
them  by  the  enjoyment  of  it,  on  the  ground  that  it  was  through 
mistake  or  inadvertence  that  the  Corporation  had  failed  or  omitted 
duly  to  purchase  or  pay  compensation  for  it.     Several  questions 
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Htdk  have  been  raised  upon  that.  It  is  first  said  that  this  section  o!  the 
Thk'cor-  Lands  Glauses  Consolidation  Act  is  not  incorporated  with  the  special 
poRATioN  OF  Act  relating  to  the  undertaking,  and  sections  were  referred  to 
oHnTKR.  showing  that  the  time  for  exercising  the  compulsory  powers  was 
limited,  and  that  the  Lands  Glauses  Consolidation  Act  was  only 
incorporated  so  far  as  not  repugnant  to  this.  But  then  I  find  thai 
this  section  provides  for  enabling  the  parties  to  purchase,  whether 
the  period  allowed  b;  the  special  Act  for  the  purchase  of  land  shall 
have  expired  or  not,  so  that  there  is  nothing  repugnant,  in  the  pro- 
visions of  the  special  Act,  in  incorporating  that  section  in  it ;  and 
I  think,  as  I  said  during  the  argument,  we  must  read  the  special 
Act  as  if  that  section  were  expressly  incorporated  in  it.  Then  the 
next  thing  is,  that  the  Corporation  must  show,  in  order  to  bring 
themselves  within  this  provision,  that  it  was  through  mistake  or 
inadvertence  that  they  had  failed  or  omitted  duly  to  purchase  or 
pay  compensation  for  the  land.  From  the  statement  I  have  made, 
it  appears  to  me  perfectly  clear,  that  not  only  it  was  throagh 
[«193]  ^mistake  or  inadvertence,  but  that  it  was  through  mistake  or 
inadvertence  into  which  they  had  been  led  by  the  imperfect 
information  of  Mr.  Hyde  himself,  and  the  way  in  which  he  com- 
municated that  to  them.  It  appears  to  me,  therefore,  they  are 
clearly  in  the  position  of  being  parties  who  have  failed  to  purchase 
the  land  in  proper  time  through  mistake  or  inadvertence.  Then 
Mr.  RusBeU  said,  that  might  be  very  well  if  they  were  not  bound  by 
a  special  agreement,  but  by  the  agreement  which  they  had  entered 
into  with  Mr.  Hyde  to  withdraw  his  opposition  to  the  Act  of 
Parliament  they  were  bound  to  state,  in  a  certain  time,  what  precise 
land  they  wanted  ;  that  they  were,  therefore,  acting  not  under  the 
provisions  of  the  Lands  Clauses  Consolidation  Act  at  all,  but  that 
they  were  actually  dealing  with  him  on  the  footing  of  the  agreement, 
and  are  now  trying  to  set  up  something  against  the  agreement. 
But  I  do  not  think  that  is  the  true  construction  of  the  r24th 
section,  because  the  124th  section  provides  for  all  cases  in  which 
the  parties,  promoters  of  the  undertaking,  shall  have  entered  on 
any  land  which  they  were  authorised  to  purchase,  if  it  appears 
through  mistake  they  failed  or  omitted  duly  to  pay  for  it.  It  seems 
to  me  to  have  nothing  to  do  with  the  mode  in  which  they  entered  or 
the  contract  under  which  they  entered  into  possession  of  these 
lands.  It  is  quite  enough  that  the  lands  they  are  in  possession  of 
were  lands  they  were  authorised  to  purchase,  and  they  have  not 
acquired  a  complete  title  to  them,  not  from  any  fault  of  their  own, 
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but  solely  on  account  of  mistake  or  inadvertence.  It  appears  to  me 
quite  immaterial  whether  by  agreement,  or  by  compulsory  powers, 
or  how  else  it  was  they  got  into  possession  of  the  land,  if  the 
circumstances  are,  that  they  are  in  that  position,  and  that  through 
mistake  or  inadvertence  they  failed  to  get  a  complete  title.  I 
therefore  think  that  they  are  within  the  124th  section  ;  and  it 
appears  to  me  that  they  are  quite  within  the  time  provided  by  the 
section,  because  the  section  gives  them  six  months  after  the  right 
shall  have  finally  been  established  at  law.  They  are  within  six 
months  from  the  time  when  the  motion  was  refused  at  law,  and  up 
to  that  time  I  think  they  were  perfectly  justified  in  saying,  that  if 
they  had  not  got  a  legal  title,  they  had,  at  all  events,  an  equitable  title ; 
and  I  do  not  feel  satisfied,  at  the  present  moment,  that  they  have 
not  an  equitable  title,  which  they  might  have  enforced  as  plaintijBfs 
against  Mr.  Hyde,  and  compelled  him  to  withdraw  his  proceedings 
or  stay  his  proceedings  in  the  action  of  ejectment.  Therefore  it 
appears  to  me,  that,  as  far  as  can  be  determined  on  an  interlocutory 
motion,  the  defendants  are  proceeding  regularly  and  properly  under 
the  124th  section,  and  that  the  plaintiff  has  no  right  to  come  here 
and  interfere  with  them.  I  think  the  plaintiff's  conduct  really  is 
very  oppressive  and  litigious ;  and  I  think  I  cannot  refuse  the  costs 
of  the  application. 


Hydb 

9, 

Thb  Cos- 

porai'iov  of 

Mak. 

0HB8TEB. 


The  undertaking  given  on  a  former  occasion,  that  the  plaintiff 
should  give  such  notice  as  should  be  necessary  for  the  proceedings 
before  the  sheriff^  was  continued. 


In  re  EEYNAULT. 

(16  Jurist,  233.) 

One  sole  trustee  appointed  in  the  place  of  a  lunatic  trustee,  where  the 
trust  was  shortly  to  be  wound  up,  and  there  had  been  but  one  trustee 
originally. 

This  was  a  petition  for  the  appointment  of  a  new  trustee  in  the 
place  of  the  lunatic,  who  was  the  sole  trustee  of  real  and  personal 
property  of  very  small  amount. 


1852. 
March  20. 

Lord  St. 

Leonards, 

L.C. 

[233] 


Thb  Lord  Chanobllor  (Lord  Bt.  Leonards)  : 

Why  do  you  ask  for  the  appointment  of  but  one  trustee  ?   It  may 
cause  expense  by  your  having  to  come  again. 
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In  re 
Retmault. 


H.  W.  Moore,  for  the  petitioner : 

Becaufle  there  was  but  one  trastee  o!  the  will  creating  the  trust, 
and  it  is  likely  that  the  estate  will  be  wound  up  very  shortly. 


Thb  Lord  Chancellor: 

If  you  are  authorised  to  make  that  statement  you  may  take  the 
order. 

Ord^  made. 


1852. 
March  1. 

TUBXKB, 

V.-C. 
[398  J 


EWINGTON  V.   FENN. 

(16  Jurist,  398.) 

Under  a  bequest  of  personalty  to  trustees,  in  trust  to  pay  the  income  to 
A.  and  B.  for  their  lives,  with  provisions  for  the  maiutenanoe  of  their 
children,  if  any,  and  against  alienation  ;  and  after  the  decease  and  failure 
of  issue  of  A.  and  B.,  the  trustees  were  to  continue  the  payments  to  any 
husband  A.  and  B.  might  respectively  have,  during  the  life  of  such  husbaod, 
and  after  the  decease  of  the  respective  husbands  of  the  said  A.  and  B.,  then 
the  testatiix  gave  the  whole  of  the  said  funds  over  to  G.  A.  died  without 
leaving  a  husband  or  issue :  Held,  that  B.  did  not  take  the  whole  for  her 
life,  but  that  C.  took  A.'s  share  immediately  on  her  decease. 

The  plaintiff,  Sarah  Ewington,  was  the  executrix  of  the  testatrii. 
By  her  will  (probate,  1815)  the  testatrix  had  devised  and  bequeathed 
all  her  real  and  personal  estate  to  her  two  nephews,  upon  trust  to 
sell  and  convert  into  money,  and  invest  the  proceeds,  and  pay  the 
interest  and  dividends  to  her  two  daughters  for  their  lives ;  aud  at 
the  decease  of  them  respectively,  in  trust  to  apply  the  dividends  of 
the  share  of  the  one  so  dying  to  the  maintenance  of  lier  childreu; 
and  she  declared,  that  if  either  of  her  said  two  daughters  should 
attempt  to  sell,  they  should  forfeit  all  claim  on  her  estate,  and  in 
that  case  she  gave  to  her  two  nephews  all  the  dividends  which  the 
daughters  would  have  been  entitled  to.  And  after  the  decease  aud 
failure  of  issue  of  the  daughters,  the  trustees  were  to  "  continue  tlie 
payments  to  any  husband  that  my  said  daughters  may  respectively 
have,  during  the  life  of  such  husband ;  and  after  the  decease  of  the 
respective  husbands  of  my  said  daughters,  I  give  and  bequeath  the 
whole  of  the  said  trust  estate,  and  all  interest  therein,  to  my  said 
nephews,  for  their  absolute  use  and  benefit."  One  of  the  daughters 
had  died  in  December,  1849,  without  leaving  either  husband  or 
issue  ;  and  the  question  was,  whether  the  surviving  daughter  took 
the  share  of  the  deceased  daughter,  or  whether  it  went  to  the 
nephews  under  the  ultimate  bequest. 
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Oreene,  for  the  plaintiff,  Sarah  Ewington,  the  representative  dt    Ewinqton 
one  of  the  nephews ;  and  Fbnn. 

Sliapter,  for  the  defendant,  George  Ewington,  the  surviving 
nephew,  in  the  same  interest  as  the  plaintiff,  contended  that  the 
words  must  be  read  distributively,  and  that  by  comparing  the  clause 
against  alienation,  which  must  be  read  reddendo  singula  singulis, 
the  intention  clearly  appeared. 

Karslake,  for  the  defendant  Mrs.  Phillips,  the  surviving 
daughter  of  the  testator ;  and 

Bevir^  for  another  defendant  in  the  same  interest,  claimed  the 
whole  during  the  life  of  Mrs.  Phillips  at  all  events.  [They  cited 
Ashley  v.  Ashley  (1) ;  Pearce  v.  Edineades  (^) ;  Malcolm  v.  Martin  (a) ; 
Vanderplank  v.  King  (4).] 

Terrell,  for  the  executors  of  the  testatrix. 

Sib  G.  Turner,  V.-C.  : 

This  claim  does  not  seek  to  deal  with  or  in  any  manner  affect 
the  real  estate  of  the  testatrix.  On  the  construction  of  the  will,  I 
am  inclined  to  think  that  the  nephews  take  on  the  death  of 
Mrs.  Wheeler,  according  to  the  intention  which  appears  on  the 
whole  will.  It  is  impossible  to  argue  from  the  cases  which  have 
been  cited,  because  here  the  fund  appears  to  be  divided  into  two 
parts,  dealt  with  by  the  same  clause.  Thus,  on  the  decease  of  one 
of  the  daughters  leaving  issue,  the  testatrix  directs  the  dividends  of 
the  share  of  the  one  so  dying  to  be  applied  towards  the  maintenance 
of  her  children — implying  tliat  the  testatrix  intended  two  separate 
interests  in  her  two  daughters ;  and  then  the  will  proceeds  to  direct 
that  on  the  children  of  the  daughter  so  dying  attaining  twenty-one, 
the  fund  in  which  their  parent  was  interested  shall  be  divided 
among  them.  There,  again,  the  testatrix  is  evidently  dealing  with 
two  funds.  And  so,  in  case  either  daughter  should  attempt  to  sell, 
although  the  words  are  not  quite  so  forcible,  the  forfeiture  would 
only  operate  upon  the  interest  of  the  daughter  attempting  to  sell. 
Then  comes  the  clause  upon  which  the  present  claim  is  filed.  (His 
Honour  read  the  clause,  (see  ante).)  There,  again,  the  testatrix  con- 
templates a  distinct  gift  to  each  daughter,  on  the  decease  of  either 
daughter  without  issue,  but  leaving   a  husband,  giving  to  that 

(1)  38  B.  R  139  (6  Sim.  358).  (3)  3  Br.  O.  0.  49. 

(2)  51  K.  B.  369  (3  Y.  &  C.  Ex.  Eq.  (4)  64  R.  R.  186  (3  Hare,  1). 
246).  . 
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r. 
Fmnr. 


husband  the  interest  of  that  fond  which  the  daughter  took.  There 
certainly  does  occur  the  word  *^  whole  "  in  the  gift  to  the  nephews, 
but  it  is  clear  what  this  means,  because  it  is  given  at  the  decease  of 
the  respective  husbands ;  and  this  ulterior  bequest  to  the  nephews 
clearly  shows  the  intent,  which  indeed  I  think  is  the  only  meaning 
consistent  with  every  clause  of  the  will.  Therefore  I  must  now 
declare  that  the  two  nephews,  or  their  personal  representatives,  are 
entitled,  from  the  decease  of  Mrs.  Wheeler,  each  to  one  half  of  the 
moiety  in  which  she  had  a  life  interest. 


1852. 

JUM  10. 

KlNDKBSLBY, 
V.-C. 

[560] 


[  *B61  ] 


HOOD  V.  BRIDPORT(l). 

(16  Jurist,  560—561.) 
Expenditure  of  infant's  personal  estate  upon  repairs  to  real  estate. 

This  was  a  petition  presented  by  the  next  friend  of  the  infant 
plaintiff,  Lord  Hood,  praying  for  a  reference  to  the  Master  to 
approve  of  a  sum  of  money  being  laid  out  in  the  repairs  of  certain 
real  estates  of  which  Lord  Hood  was  tenant  in  tail,  expectant  on 
the  death  of  his  mother,  the  tenant  for  life,  she  being  willing  to 
contribute  her  share  towards  the  repairs,  the  money  proposed  to  be 
laid  out  having  arisen  from  the  rents  of  other  real  estate  of  which 
Lord  Hood  was  tenant  in  tail  in  possession.  The  petition  had  not 
been  served  on  the  guardians  of  the  infant,  and  it  was  doubtful 
whether  it  ought  to  have  been  served. 

Pnor,  however,  appeared  for  them,  and  opposed  the  petition, 
and  contended  that  the  Court  would  not  change  the  destination  of 
money  belonging  to  an  infant:  Ware  v.  PolhiU(:2),  Here  not 
only  was  the  destination  changed,  but  it  never  could  be  got  back. 
If  *the  infant  died  before  he  came  into  possession,  the  money 
would  go  from  his  representatives  to  other  persons. 

Letvin,  in  support  of  the  petition,  said,  that  at  the  time  when 
Ware  v.  Polliill  was  decided,  an  infant  could  dispose  of  personal 
estate  at  fourteen  :  the  investment  of  it  in  land,  therefore,  took  it 
out  of  his  power.  The  Master  would  consider  whether  these 
repairs  were  for  the  infant's  benefit,  and  would  fix  the  proportion 
to  be  borne  by  the  infant.    A  similar  order  was  made  by  Sir  Jaxss 

(1)  In  re  HotchkySf  Frekey,  Calmady  (as  between  real  and  personal  estate) 

(lb86)32Gh.  Diy.408,doL.  J.  Ch.546,  the  expenditure  is  ultimately  to  be 

55  L.  T.   110.     The  order  should  be  bonie :  In  re  Gist  [1904]  1  Ch.  388. 

without  prejudice  to  the  question  how  (2)  8  B.  H.  144  (11  Yes.  2d7}« 
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Parkbb,  V.-C,  in  Ward  v.  Ward,  (Nov.  1851).    The  Court  is  in  the        Hood 
habit  of  applying  personal  estate  in  repairs.     There  was  no  means     Bridpoht. 
of  raising  the  money  by  mortgage. 

His  Honour  expressed  his  opinion  that  the  reference  ought  to  be 
made.  The  Master  would  consider  whether  the  proposed  expendi- 
ture was  for  the  infant's  benefit,  and  what  amount,  if  any,  ought  to 
be  contributed,  but  the  guardians  might  attend  the  warrant. 


GOODCHEAP  (OTHERWISE  GOODCHAP)  v.  WAEING        J^^'^ 
(OTHERWISE  WEAVING)  (1).  — ' 

TUBMER, 

(16  Jurist,  604—605.)  V.-C. 

Where  documents  belonging  to  a  trust  are  in  the  hands  of  the  solicitor  L  586  ] 
to  the  trust,  who  claims  a  lien  upon  them,  a  trustee  defendant  cannot  by 
answer  refuse  to  disclose  the  deeds  on  the  ground  that  the  solicitor  claims 
his  lien,  and  will  not  produce  them.  The  course  is  for  the  trustee  to 
obtain  an  extension  of  time  to  put  in  his  answer,  which  extension  of  time 
will  be  from  time  to  time  prolonged,  until  the  trustee  can  pay  off,  or 
procure  a  waiver  of  the  lien. 

This  case  arose  out  of  Mr.  Feargus  O'Connor's  land  scheme.  An 
order  was  ultimately  made  upon  the  motion,  by  consent,  for  the 
production  of  all  the  deeds,  without  prejudice  to  any  claim  of  lien 
by  the  solicitor  to  which  he  might  appear  to  be  entitled.  At  the 
close  of  the  case, 

Sir  G.  Turner,  V.-C,  observed: 

As  to  the  point  to  which  Mr.  Sivanston  refers,  I  must  say  I  very 
fully  concur  in  what  was  read  by  Sir  William  Wood  from  Lord 
Elbon's  judgment  in  Ex  parte  Sliaw  (2).  I  think,  where  deeds  are 
in  the  hands  of  a  trustee,  or  in  the  power  of  a  trustee,  but  in  the 
hands  of  his  solicitor,  subject  to  a  lien  claimed  by  the  solicitor 
against  the  trustee,  the  course  of  the  Court  is  to  order  the  trustee 
to  produce  those  deeds;  and  the  mode  in  which  I  have  always 
understood  that  the  Court  meets  the  difficulty  of  the  lien  is,  that 
the  Court  from  time  to  time  extends  the  time,  to  enable  the  trustee 
to  procure  from  the  solicitor  the  deeds  claimed  by  the  solicitor  to 
be  the  subject  of  the  lien.  The  same  principle  was  followed  in 
Freeman  v.  Fairlie  (3)  There  the  defendant  said  he  had  got  the 
deeds,  but  that  they  were  in  the  East  Indies,  and  he  therefore  omitted 

(1)  Cited,  Lewis  v.  Poiuell  [1897]  1  established  by  Lord  Eldon  is  stated  aa 
Ch.  678,  681.  a  general  rule.— O.  A.  S. 

(2)  1  Jac.  272 ;  see  Vale  v.   C^[)peH  (3)  17  R.  B.  7  (3  Mer.  44). 
(1875)  L.  E.  10  Ch.  318,  where  the  rule 
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GooDOBKAP  to  set  them  out  in  the  schedule  to  his  answer.  But  it  was  held 
Wariko.  ^l^ftt  his  proper  course  was  to  move  to  extend  the  time  to  answer, 
in  order  to  enable  him  to  schedule  the  deeds,  with  a  view  to  their 
production  with  the  plaintiff's  clerk  in  Court.  So,  I  take  it,  in  the 
case  of  deeds  belonging  to  a  trust,  which  liave  got  into  the  hands  of 
the  solicitor  to  the  trustees,  and  are  claimed  by  that  solicitor  as 
being  subject  to  a  lien,  the  Court  will  order  the  trustee  to  produce 
those  deeds,  and  will,  if  required,  and  a  proper  case  be  made  out,  from 
time  to  time  extend  the  period  within  which  the  deeds  are  to  be 
produced,  in  order  to  enable  the  trustee  to  pay  the  costs  necessary 
for  exonerating  the  deeds  from  the  lien  of  the  solicitor.  Cases  may 
arise  in  which  it  may  be  necessary  to  make  the  solicitor  a  party  to 
the  suit,  but  that  would  probnbly  be  in  cases  where  the  deeds  have 
got  into  the  hands  of  the  solicitor,  not  by  reason  of  his  employ- 
ment by  the  trustee,  but  in  some  other  way.  I  wish  to  state  that, 
because  it  has  been  brought  into  question  by  what  was  said  at  the 
Bar ;  and  it  is  better  to  state  the  view  one  has,  rather  than  leave  it 
open  to  any  doubt. 


1852. 
Afpril  17. 
May  26. 

HolU  Court. 

ROMILLT, 

M.B. 

[605] 


KELZ  V.  ARCHER  (1). 
ARCHER  V.  ZELE:. 

(16  Jurist,  605.) 
Stay  of  ProoeedingB  in  one  suit  where  two  claims  for  administration 
come  on  together. 

Thbsb  were  two  claims  for  the  administration  of  the  real  and  per- 
sonal estate  of  Timothy  Barrow.  The  plaintiff  in  the  first  was  the 
executrix,  and  was  also  the  tenant  for  life  both  of  the  real  and 
personal  estate,  with  a  power  of  appointing  by  will  800Z.,  part  of  the 
personal  estate.  The  plaintiff  in  the  second  claim  was  entitled  in 
remainder  to  the  real  and  personal  estate.  The  first  claim  had 
priority  as  to  the  times  of  filing  and  setting  down  for  hearing,  but 
the  two  came  on  to  be  heard  together. 

H.  Cadman  Jmies,  for  the  plaintiff  in  the  first  suit,  and  for  the 
defendant  in  the  second  suit. 

L.  Fieldy  for  the  defendant  in  the  first  suit,  and  for  the  plaintiff 
in  the  second  suit. 

It  was  not  disputed  that  one  decree  should  be  made  in  both  suits, 

but  a  discussion  took  place  as  to  who  should  have  the  prosecution 

of  it. 

(IJL-ffe  Prime'9  Estate  (1883)  48  L.  T.  210. 
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Sir  J.  BoMiLLY,  M.  B.,  declined  to  give  any  direction  on  that  bead,        Kblk 
saying  that  the  decree  must  be  drawn  up  according  to  the  usual      abohbb. 
practice,  which  he  directed  the  Registrar  to  ascertain.  Apr  a  n. 

The  Registrar,  on  the  authority  of  Miller  v.  Powell,  (July  14, 
1849,  before  Sir  J.  L.  Knight  Bruce,  late  Vice-Chancellor),  drew  up 
the  minutes  staying  proceedings  in  the  first  suit,  and  making  the 
order  for  administration  in  the  second,  giving  the  plaintiff  in  the 
first  suit  her  costs  of  that  suit  out  of  the  estate. 

H.  Cadman  Jones  mentioned  the  case,  objecting  to  the  minutes,       May  26. 
as  not  authorised  by  what  had  been  decided  at  the  hearing. 

Sib  J.  RoMiLLY,  M.  R.,  (after  conferring  with  the  Registrar) : 

Mr.  Bedwell's  account  of  what  took  place  at  the  hearing  agrees 
exactly  with  your  statement,  and  I  now  remember  the  circum- 
stances. I  declined  to  decide  who  should  have  the  prosecution  of 
the  decree,  and  desired  Mr.  Bedwell  to  inquire  into  the  practice 
in  the  Registrar's  office.  He  informs  me  that  the  practice  now  is,  that 
where  two  suits  for  administration,  one  by  the  executor  and  the 
other  by  the  residuary  legatee,  come  on  together,  the  proceedings 
in  the  suit  by  the  executor  should  be  stayed ;  and  he  has  shown  me 
a  decree  matde  by  Sir  J.  L.  Knight  Bruce,  when  Vice-Chancellor,  in 
which  this  was  done.  I  think  it  right  to  follow  this  practice,  which 
seems  to  me  a  wholesome  one,  as  the  residuary  legatee  has  the 
greatest  interest  in  carrying  on  the  suit  in  such  a  way  as  to  cause 
no  unnecessary  expense.  I  think,  therefore,  that  the  minutes 
ought  to  stand  as  drawn  by  Mr,  Bedwell, 
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1862.  BAIL  COURT. 

April  80.  ^ 

OOL^IDO..  Ex  PARTE  HARRISON  (1). 

:  726  ]  (16  Jurist,  726—728.) 

A  bastard  child  was  bom  on  the  10th  May,  18d0,  and  a  gammons,  dated 
the  23rd  July,  1851,  was  served  upon  the  putative  father,  which  stated  that 
the  application  had  been  made  **  within  twelve  calendar  months  from  the 
date  hereof."  The  bearing  of  this  summons  was  adjourned  from  time  to 
time  till  the  11th  September,  1851,  when  an  order  was  made,  which,  after 
reciting  that  the  mother  **did,  on  the  28th  October,  1850,  having  been 
delivered  of  a  bastard  child  within  twelve  calendar  months  prior  thereto, 
make  application,"  &c. :  that  the  hearing  was  adjourned  to  the  11th 
September,  1851 ;  and  that  it  was  proved  that  the  child  was,  on  the 
10th  May,  1850,  bom  a  bastard ;  adjudged  J.  H.  to  be  the  putative  father, 
and  ordered  him  to  pay  "  2«.  6d.  per  week  from  the  8aid  28th  October, 
1850,  the  day  upon  which  such  application  was  made  as  aforesaid : "  Held, 
that  it  siifficiently  appeared  upon  the  face  of  the  order,  that  the  complaint 
[  *727  ]  had  been  made  within  twelve  months  from  the  birth,  and  that  '>the  state. 

ment  in  the  summons  that  the  child  was  born  within  twelve  months  of  its 
date  was  immaterial. 

Held  also,  that  the  order  was  good,  although  the  justices  had  directed 
payment  from  the  time  of  the  application,  a  period  of  more  than  thirteen 
weeks  (2) ;  and  that  the  order  was  not  vitiated  by  reason  of  its  having  been 
made  more  than  forty  days  after  the  service  of  the  summons,  the  delay 
being  occasioned  by  the  adjournments. 

Price  moved  for  a  rule  to  show  cause  why  an  order  in  bastardy 
should  not  be  quashed.  The  order  had  been  removed  into  this 
Court  by  certioran.  It  appeared  that  a  summons  was  issued  by  two 
of  the  justices  of  Durham,  in  August,  1850,  requiring  one  John 
Harrison  to  appear  before  them,  and  answer  the  complaint  of  Mary 
Robinson,  who  had  been  delivered  of  a  child  on  the  10th  May  in  the 
same  year.  He  had  appeared  and  opposed  the  application,  but  an 
order  of  affiliation  was  then  made.  This  order  he  appealed  against 
at  the  next  October  Sessions,  and  it  was  quashed.  He  was  then 
served  with  another  summons,  dated  the  2Srd  July,  1851,  which 
stated  the  application  to  have  been  made  ''  within  twelve  calendar 
months  from  the  date  hereof."  To  this  summons  he  appeared  on 
the  6th  August,  1851,  when  the  hearing  was  adjourned  to  the  2nd 
September,  and  then  again  adjourned  to  the  11th  September,  when 
an  order  was  made  upon  him  for  the  maintenance  of  the  child. 
The  order  was  as  follows :  *'  Durham,  to  wit. — At  a  Petty  Sessions, 
&c. :  and  whereas  one  Mary  Robinson,  single  woman,  residing  at 
Daddry   Shield,  within  this   division,  did,   on    the   28th  day  of 

(1)  Cited,  R,  V.  Qlynne  (1871)  L.  E.  (2)  See  now  Bastardy  Laws  Amend- 

7  a  B.  16,  23,  41  L.  J.  M.  C.  58,  26      ment  Act,  1872  (35  &  36  Yict  c  65), 
L.  T.  61.  s.  4. 
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October,  1850,  havinc  been  delivered  of  a  bastard  child  within      Rx  parte 

Harribok 
twelve  calendar  months  prior  thereto,  make  application  to  William 

Damall,  clerk,  one  of  her  Majesty's  justices  of  the  peace  acting  for 

this  division,  for  a  smnmons  to  be  served  upon  one  John  Harrison, 

of  Sidehead,  in  the  parish  of  Stanhope,  in  the  county  of  Durham, 

whom  she  alleged  to  be  the  father  of  the  said  child,  and  the  said 

justice  thereupon  issued  his  summons  to  the  said  John  Harrison  to 

appear  at  the  Petty  Session  to  be  holden  on  the  5th  day  of  August, 

1851,  for  this  division,  in  which  the  said  justice  usually  acts,  to 

answer  her  complaint  touching  the  premises :  and  whereas  the  said 

John  Harrison  having  been  duly  served  with  the  said  summons 

within  forty  days  from  the  said  5th  day  of  August  last,  from  which 

day  the  hearing  of  this  case  was  adjourned  to  the  2nd  day  of 

September  instant,  and  from  which  said  2nd  day  of  September  the 

hearin^]^  of  this  case  hath  been  further  adjourned  to  this  11th  day 

of  September,  and  being  now  present ;  and  the  said  Mary  Bobinson 

having  on  the  said  5th  day  of  August  last,  and  also  on  the  said  2nd 

day  of  September  instant,  and  on  this  11th  day  of  September,  applied 

to  us,  the  justices  in  Petty  Sessions  assembled,  for  an  order  upon 

the  said  John  Harrison,  according  to  the  form  of  the  statute  in  such 

case  made  and  provided ;  and  it  being  now  proved  to  us,  in  the 

presence  and  hearing  of  the  said  John  Harrison,  that  the  said  child 

was,  since  the  passing  of  an  Act  passed  in  the  eighth  year  of  her 

present  Majesty,  intituled  '  An  Act  for  the  further  Amendment  of 

the  Laws  relating  to  the  Poor  in  England,'  that  is  to  say,  on  the 

10th  day  of  May,  1850,  born  a  bastard  of  the  body  of  the  said 

Mary  Bobinson  :  we,  having,  in  the  presence  and  hearing  of  the  said 

John  Harrison,  heard  the  evidence  of  such  woman  upon  oath,  and 

such  other  evidence  as  she  hath  produced,  and  having  also  heard 

all  the  evidence  tendered  on  behalf  of  the  said  John  Harrison,  and 

the  evidence  of  the  said  Mary  Bobinson,  the  mother  of  the  said 

child,  having  been  corroborated  in  some  material  particular,  by 

other  testimony,  to  our  satisfaction,  do  hereby  adjudge  the  said  John 

Harrison  to  be  the  putative  father  of  the  said  bastard  child  ;  and 

having  regard  to  all  the  circumstances  of  this  case,  we  do  now 

hereby  order  that  the  said  John  Harrison  do  pay  unto  the  said 

Mary  Bobinson,  the  mother  of  the  said  bastard  child,  so  long  as  she 

shall  live  and  shall  be  of  sound  mind,  and  shall  not  be  in  any  gaol 

or  prison,  or  under  the  sentence  of  transportation,  or  to  the  person 

who  may  be  appointed  to  have  the  custody  of  such  child  under  the 

provision  of  the  said  statute,  the  sum  of  is.  6d.  per  week  from  the 
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Ex  parte  said  28th  October,  1850,  being  the  day  upon  which  such  application 
was  made  to  the  said  justice  as  aforesaid,  until  the  said  child  shall 
attain  the  age  of  thirteen  years,  or  shall  die,  or  the  said  Mary 
Bobinson  shall  marry ;  and  we  do  hereby  further  order  the  said 
John  Harrison  to  pay  to  the  said  Mary  Robinson  the  sum  of 
IL  14«.  6d.,  being  the  costs  incurred  in  obtaining  this  order,  and 
the  sum  of  10s.  for  the  midwife.  Given,"  &c.  It  was  now 
contended,  first,  that  the  order  must  be  quashed,  inasmuch  as  it 
did  not  show  on  the  face  of  it  that  the  application  for  the  summons 
was  made  within  twelve  calendar  months  of  the  date  of  the  birth  of 
the  child.  Secondly,  that  the  summons  was  dated  the  23rd  July, 
1851,  and  the  birth  was  stated  to  be  within  twelve  months  from  it^s 
date,  contrary  to  the  fact ;  and  the  order  stated  the  application  to 
have  been  made  on  the  28th  October,  1850,  the  summons  not 
issuing  until  the  28rd  July,  1851,  nine  months  afterwards.  Thirdly, 
the  mother  could  only  recover  thirteen  weeks'  arrears ;  but  this 
order,  by  directing  the  payment  of  2s,  6d.  per  week  from  the  28th 
October,  1850,  impliedly  required  the  putative  father  to  pay  for  ten 
months.  Fourthly,  the  order  was  not  made  till  the  11th  September, 
which  was  more  than  forty  days  from  the  service  of  the  summons  (i). 

(1)  By  the  7  &  8  Vict,  a  101,  s.  2,  for  the  first  six  weeks  after  the  birth 

it  is  enacted,  **  that  any  single  woman  of  such  child,  and  in  other  cases  sucli 

who  may  be  with  child,  or  who  may  sum  shall  not  exceed  2«.  6d,  per  week 

be  delivered  of  a  bastard  child  .  .  .  from  the  time  of  the  making  nf  the 

may,  either  before  the  birth  or  at  any  application.   .   .    .  Provided     always, 

time  within  twelve  months  from  the  that  if  the  woman  have  allowed  the 

birth  of  such  child,  or  at  any  time  weekly  payment  to  be  in  arrear  for 

tliereafter,   upon  proof  that  the  man  more  than  thirteen  successive  weeks 

alleged  to  be  the  father  of  such  child  without  application  to  a  justice,  the 

has,  within  the  twelve  months  next  man  shall  not  be  called  upon  to  pay 

after  the  birth   of   such    child,   paid  more  than  the  amount  due  for  thirteen 

money   for    its    maintenance,    make  weeks  in  discharge  of  the  whole  debt ; 

application  to  any  one  justice  of  the  and  no  warrant  of  distress  shall  be 

peace,  acting  &c.,  for  a  summons  to  be  issued  for  more  than  the  amount  of 

seryed  on  the  man  alleged  by  her  to  arrears  for  thirteen  weeks'  payment  in 

be  the  father  of  such  child."     [Bep.  discharge  of  the  whole  arrears  or  debt." 

See  now  35  &  36  Vict.  c.  65,  s,  3.]  [Rep.  See  now  35  &  36  Vict  c  65, 8.4.] 

Sect.  3  gives  power  to  the  justices  Sect  4  enacts,  that  *'  the  justices  in 

at  Petty  Sessions  to  make  an  order  on  Petty  Sessions  as  aforesaid  may  adjonm 

the  putative  father  for  maintenance  the  hearing  of  the  case  as  often  as  to 

and  costs,  **  and  if  the  application  be  them  may  seem  fit;  but  no  such  order 

made  before  the  birth  of  the  child,  or  shall  be  made   unless  applied  for  at 

within  two  calendar  months  after  the  such  Petty  Sessions  within  the  space 

birth  of  the  child,  such  weekly  sum  of  forty  days  from  the  service  of  the 

may,  if  the  said  justices  think  fit,  be  summons,    after    the    birth   of    the 

calculated  from  the  birth  of  the  child,  bastard  child,   on  the  x>eT»}n  alleged 

at  a  rate  not  exceeding  5«,  per  week  to  be  the  father  of  such  bastard  chiW." 
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GoLEBIDOE,  J. :  Ex  parte 

The  statute  requires  that  the  complaint  should  be  made  within 
twelve  months  from  the  time  of  the  birth,  and  this  suflSciently 
appears  upon  the  face  of  the  order  to  have  been  done.  The  time 
when  the  order  is  made  can  make  no  difference,  so  far  as  the 
jurisdiction  of  the  justices  is  concerned.  The  fact  of  the  summons 
having  stated  that  the  woman  was  delivered  of  a  bastard  child 
within  twelve  months  from  its  date  is  immaterial,  as  the  order 
discloses  that  the  application  for  the  summons  was  made  within 
that  period,  namely,  on  the  28th  October,  1850.  Again:  the 
justices  having  made  an  order  to  pay  2«.  6d.  per  '''week  from  the  1^  *^^^  ^ 
time  of  the  application  is  consistent  with  their  not  enforcing 
payment  for  more  than  thirteen  weeks.  They  have  power  to  make 
an  order  for  payment  from  the  time  of  the  complaint,  the  statute 
only  restricting  them  from  enforcing  payment  for  more  than 
thirteen  weeks.  And,  lastly,  the  delay  in  making  the  order  was 
caused  by  the  adjournments,  which  cannot  affect  the  order  itself. 

Rule  refused. 
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1862.  CHANCERY. 

•/Wy  31.  _^^ 

KiNDEMLEY,  THOMAS  V.  TOWNSEND. 

[  736  ]  (16  Jurist,  736—737.) 

A  trustee,  having  power  to  sell  land  in  order  to  raise  600/.  and  the 
expenses,  put  it  up  to  sale  in  two  lots,  and  sold  the  first  for  GOO/.,  and  the 
second  for  510/.  The  second  lot  cjnsisted  of  more  than  three  acres  of  land, 
and  was  described  in  the  particulars  of  sale  as  readily  convertible  into 
building  ground :  Held,  that  the  sale  of  the  second  lot  was  not  improper, 
and  that  the  purchasers  must  pay  the  costs  of  a  suit  for  specific  performance 
brought  against  them  by  the  trustee. 

[  737  ]  Mary  Brown,  by  her  will  and  three  codicils,  made  by  virtue  of  a 

power,  gave  certain  hereditaments  to  trustees,  on  trust  that  they 
should,  after  the  decease  of  Thomas  Brown,  her  husband,  absolutely 
sell  and  dispose  of  the  said  hereditaments,  with  the  appurtenances, 
either  by  public  auction  or  private  contract,  for  the  most  money  and 
best  price  that  could  be  reasonably  had  or  obtained  for  the  same, 
and  out  of  the  purchase  money,  after  deducting  the  expenses,  the 
trustees  were  to  pay  three  legacies  of  200Z.  each,  and  to  pay  the 
residue  to  certain  charities.  The  gift  to  the  charities  was  admitted 
to  be  void.  The  testatrix  died  in  March,  1850,  and  her  husband  in 
October  following.  In  December,  1850,  the  surviving  trustee  put 
up  the  hereditaments  for  sale,  in  two  lots.  The  second  lot  consisted 
of  a  piece  of  land  containing  a  little  more  than  three  acres,  which 
was  described  in  the  particulars  of  sale  as  abutting  on  one  side  upon 
a  certain  public  road  therein  named,  and  as  "  readily  convertible  into 
building  ground.'*  The  first  lot  was  sold  to  a  purchaser  for  600/., 
and  the  second  was  then  sold  to  the  defendants  for  510Z.  The 
defendants  were  advised  by  counsel  that  it  was  unsafe  to  complete 
the  purchase  without  the  concurrence  of  the  heir-at-law ;  that  it  was 
the  clear  duty  of  the  trustee  to  sell  only  so  much  as  was  necessary  to 
raise  the  6001.  and  expenses ;  and  that  the  selling  500/.  worth  of 
property  for  the  expenses  of  raising  600/.  was  so  disproportionate, 
that  there  would  be  no  defence  against  the  heir-at-law  complaining 
of  such  a  transaction  ;  that  the  fact  that  the  defendants  had  bought 
the  land  with  the  intention  of  selling  it  in  lots  for  building  showed 
that  there  could  not  have  been  any  difficulty  in  selling  just  sufi&cient; 
and  that  the  defendants,  taking  with  full  knowledge  of  the  facts, 
would  not  be  safe.  The  trustee,  after  some  correspondence,  filed  a 
claim  for  specific  performance;  upon  which  the  usual  reference  as  to 
title  was  made.  Master  Tinney  reported  that  a  good  title  could  be 
made,  and  that  it  was  shown  on  the  30th  December,  1850|  the  time 
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when  the  abstract  \va8  delivered.      The  cause  now  came  on  foi*      T&omas 
further  directions.  Towkbbkd. 

Sehvyn  and  Bristowe,  for  the  plaintiff,  asked  foi*  the  usUal 
decree  for  specific  performance,  with  costs.  There  could  not  be  any 
doubt  as  to  the  title :  Spalding  v.  Skalmei'  (^). 

H.  Cadffian  Jones  (JJ'.  M.  James  with  him,  absent)  submitted 
to  a  decree  for  specific  performance,  but  objected  to  the  payment  of 
costs.    *    ♦    ♦ 

Sir  B.  T.  EiNDERSLBT,  V.-C,  said  that  the  same  principle  applied 
in  each  case.  The  trustee  could  not  tell  beforehand  what  the  property 
would  fetch,  and  therefore  could  not  make  such  arrangements  as 
would  secure  the  selling  exactly  the  necessary  quantity.  He  thought 
that  there  was  nothing  in  this  case  to  take  it  out  of  the  ordinary 
rule,  that  a  purchaser,  failing  in  his  objections  to  the  title,  must  pay 
the  costs  of  the  suit ;  and  the  purchasers  here  might  console  them- 
selves with  the  reflection  that  they  would  take  a  title  which  had 
been  pronounced  by  the  Court  to  be  free  from  any  substantial 
objection. 

WHITE  V.  liRADSHAW  (2).  ^35^ 

(16  Jurist,  738 ;  S.  0.  18  L.  T.  (O.  S.)  183.)  Dec.  17. 

At  the  Auction  Mart  in  London  the  defendant  purchased  a  house  at 
Brighton,  simply  described  as   **Lot  1,  No.  39,  Eegency  Square."     He       ^^y^Q^' 
afterwards  discovered  that  the  house  was  not  actually  in  the  Square,  hut         _  Jgg  V. 
in  a  side  street  communicating  with  the  Square,  but  it  was  always  named 
39,  Begeucy  Square :  Held,  that  there  was  no  misdescription ;  and  specific 
performance  was  decreed  against  the  purchaser. 

This  was  a  claim  by  the  vendor  for  specific  performance  of  an 
agreement  to  purchase  a  house  at  Brighton.  It  appeared  that  on 
the  17th  January,  1851,  the  house  in  question,  described  in  the 
particulars  of  sale  as  "  Lot  1,  No.  39,  Regency  Square,'*  was  put  up 
for  sale  by  auction  at  the  Auction  Mart,  in  the  city  of  London,  and 
that  on  that  occasion  the  defendant  was  the  highest  bidder,  and  was 
declared  to  be  the  purchaser  of  the  said  house  for  the  sum  of  8602., 
and  thereupon  he  paid  the  deposit,  and  agreed  to  pay  the  remainder 
of  the  purchase  money  on  or  before  the  25th  March,  1851.  The 
defendant  subsequently  refused  to  complete  his  contract,  alleging, 
as  his  defence,  that  he  was  in  the  sale-room  on  the  day  of  sale  for 

(1)  1  Vern.  301.  1  Sm.  &  G.  529,  comes  very  near  this 

(2)  Stanton     v.     Tattefaall     (1853)      case.— 0.  A.  S. 
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Whitr  the  purpose  of  purchasing  other  property  which  was  advertised  for 
Bkamhaw.  B^l^  0^  ^he  same  day,  but  this  lot  being  put  up  first,  he  bought  it  : 
that  he  had  not  previously  seen  the  house,  and  was  entirely 
unacquainted  with  its  actual  situation,  but  that  he  believed  it  to  be 
actually  situated  in  Regency  Square ;  and  that  there  was  no  state- 
ment or  reference  in  the  particulars  of  sale  which  would  lead  any 
intending  purchaser  to  believe  otherwise  than  that  the  house  was 
actually  situated  in  Regency  Square,  and  commanding  a  sea  view 
therefrom  ;  but  that  the  defendant  had  subsequently  found  that  the 
house  was  not  actually  situated  in  Regency  Square,  but  in  a  street 
leading  from  that  Square  to  an  adjoining  Square,  and  that  the  sea 
view  was  intercepted  by  the  side  of  one  of  the  houses  in  Regency 
Square.  The  defendant  had  claimed  compensation  for  this  as  an 
error  in  the  description  of  the  lot  in  the  particulars  of  sale.  This 
being  refused,  he  declined  to  complete  the  contract. 

ChancUess  and  Surrage,  for  the  plaintiff. 

J.  Russellf  for  the  defendant. 

Sir  J.  Parker,  Y.-C,  said  that  it  appeared  that  the  subject  of  the 
sale  was  a  house  in  Brighton,  well  known  there  by  the  name  of 
89,  Regency  Square.  The  plaintiffs,  it  seemed,  had  occupied  it 
under  that  name ;  they  had  no  fraudulent  intention  in  so  naming  it 
in  the  particulars  of  sale.  The  house  had  been  sold  by  auction 
under  that  description.  His  Honour  did  not  think  there  had  been 
any  misdescription  here  at  all.  The  defendant  purchased  the  house 
under  these  circumstances.  It  appeared  that  the  defendant,  at  the 
time  of  the  purchase,  knew  enough  of  Regency  Square  to  know  that 
it  was  a  desirable  locality,  but  not  to  know  whether  the  house  was 
in  it  or  not.  In  one  sense  the  house  was  not  in  the  Square,  but  in 
another  sense  it  was,  being  called  part  of  the  Square.  But  his 
Honour  did  not  rest  his  view  of  the  case  upon  that  fact.  The  house 
was  known  by  the  name  of  89,  Regency  Square.  The  defendant 
went  to  the  auction  and  bought  it  by  that  name,  without  inquiry, 
and  his  Honour  considered  that  the  defendant  could  not  now  object 
to  perform  the  agreement.  There  must  be  a  decree  for  specitic 
performance,  with  costs. 
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VAUGHAN  V.  BOOTH  (I). 

(16  Jurist,  808—809.) 

A  gaixlenei'  I'esiding  in  a  cottage  in  the  garden  is  not  entitled  to  a  legacy 
under  a  bequest  to  domestic  servants. 

The  bill  in  this  case  was  filed  for  the  administration  of  the  trusts 
of  the  will  of  the  late  Sir  Felix  Booth,  who,  by  his  will,  amongst 
other  bequests,  gave  and  bequeathed  to  William  Fox,  who  had  been 
many  years  his  coachman,  and  whether  living  in  his  service  or  not 
at  the  time  of  his  death,  an  annuity  of  402.,  to  commence  and  be 
paid  to  him  at  the  times  and  in  manner  therein  mentioned;  and  he 
also  gave  and  bequeathed  to  James  Taylor,  his  gardener  at  Gatworth, 
and  whether  living  in  his  service  or  not  at  the  time  of  his  decease, 
the  sum  of  15^.  a  week  for  and  during  his  life,  and  to  be  payable  at 
the  times  and  in  manner  therein  mentioned.  And  the  testator  also 
directed  in  manner  following — that  is  to  say,  **  I  direct  my  executors 
to  pay,  within  three  calendar  months  after  my  decease,  to  each  of 
my  domestic  servants  who  shall  be  living  with  me  or  in  my  service 
at  the  time  of  my  decease,  (including  the  said  William  Fox,  if  then 
living  with  me),  exclusive  of  any  other  gift  or  legacy  I  may  have  in 
this  my  will  provided  for  any  of  them,  such  sum  of  money  as  shall 
be  equivalent  to  two  years  of  the  annual  amount  of  their  respective 
wages,  exclusive  of  and  in  addition  to  such  wages  as  may  be  owing 
to  them  at  my  death."  And  the  testator  also  directed  that  each  of 
his  said  domestic  servants,  and  also  the  said  James  Taylor,  should 
be  furnished  by  his  executors,  at  the  expense  of  his  estate,  with 
suitable  mourning.  The  usual  decree  having  been  made  for  taking 
the  accounts,  a  claim  was  carried  in  by  one  William  Gillies,  of  Fern 
Hill,  near  Windsor,  late  a  gardener  in  the  employ  of  the  testator, 
claiming  to  be  entitled  to  participate  in  the  before-mentioned 
bequest  as  a  domestic  servant  living  with  the  testator  or  in  his 
service  at  the  time  of  his  death.  By  the  affidavit  of  William  Gillies, 
filed  in  support  of  his  claim,  it  appeared  that  [he  had  been  in  the 
service  of  the  testator  as  gardener  since  1842,  occupying  a  cottage 
in  the  garden  and  occasionally  residing  in  the  house  as  caretaker 
when  the  testator  was  away,  and  finally  returning  to  the  cottage 
when  the  house  was  let,  but  still  in  charge  of  the  garden  and  in  the 
testator*s  service  in  that  capacity  down  to  the  testator's  death.] 
The  Master  in  his  report  stated,  amongst  other  things,  that  upon 
consideration  of  the  claim  of  William  Gillies,  he  had  not  thought  fit 
to  allow  the  claim,  and  submitted  the  same  to  the  consideration  of 
(1)  Oijle  V.  M(/ryan,  91  R.  E.  115  (1  D.  M.  &  G.  359). 


1852. 
March  6. 

BolU  Court. 

Rom  ILLY, 

M.  R. 

[808  ] 


[809] 
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Vauohak  the  Court.  A  petition  was  now  presented  by  the  executors,  the 
PooTB*  plaintiflfs  in  the  suit,  for  the  confirmation  of  the  Master's  report,  and 
it  prayed,  amongst  other  things,  that  it  might  be  determined 
whether  or  no  William  Gillies  was  a  domestic  servant  of  the  testator, 
living  with  him  or  in  his  service  at  the  time  of  his  decease,  and  as 
such  entitled  to  such  sum  as  was  equivalent  to  two  years  of  the  then 
annual  amount  of  his  wages. 

Bov'iUy  for  William  Gillies: 
*  *  In  Ogle  v.  Morgan  the  Lobd  Ghangellob  held,  that  the 
word  ''domestic*'  having  been  coupled  by  the  testator  with  the  word 
''establishment,"  it  must  have  been  the  intention  of  the  testator  to 
limit  the  word  "establishment,"  and  to  confine  the  bequest  to 
indoor,  and  to  exclude  outdoor  servants.  In  this  case  no  such  inten- 
tion can  be  gathered  from  the  words  used.  The  question,  then, 
simply  is,  whether  a  gardener  is  a  domestic  servant.  The  word 
"domestic"  does  not  necessarily  mean  one  who  is  resident  in  the 
house,  but  it  means  one  who  appertains  to  the  house,  and  ministers 
to  the  comforts  of  the  house.  If  the  contrary  construction  were  to 
prevail,  all  servants  who  live  out  of  the  house,  such  as  coachmen,  gate- 
porters,  laundry-maids,  dairy-maids,  &c.,  would  be  excluded  from 
such  a  bequest  as  this.  This  could  never  be  the  intention  of  the 
testator.  The  words  in  this  case,  "or  in  my  service,"  being  added  to 
the  previous  words,  "who  shall  be  living  with  me,"  distinguishes 
this  case  from  that  of  Ogle  v.  Morgan. 

Sir  J.  BoMUiLT,  M.  R. : 

I  cannot  distinguish  this  case  from  Ogle  v.  Morgan ;  that  case 
depends  on  the  use  of  the  word  "domestic."  The  Lord  Chancellob 
in  that  case  decided  that  a  legacy  to  "a  person  as  a  servant  in  my 
domestic  establishment "  would  not  entitle  a  party  not  an  indoor 
servant.  I  can  draw  no  distinction  between  the  expressions  used  in 
that  case  and  in  the  present.  I  am,  therefore,  of  opinion,  that  the 
Master  was  right  in  disallowing  the  claim. 
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IN  THE  HOUSE  OF  LORDS. 


(Appeal  from  the  Second  Division  op  the  Court  of  Session  in 

Scotland.) 
MACPHER80N  v.   MACPHER80N. 

(16  Jurist,  847—850;  8.  0.  1  Maoq.  H.  L.  243.) 

A  testator,  by  his  will,  gave  various  annuities,  which  he  directed  to  be 
secured  in  the  public  funds,  and  that  as  they  respectively  fell  the  principal 
should  be  added  to  the  residue  of  his  fortune,  and  be  disposed  of  by  bis 
executors,  as  after  directed,  for  the  benefit  of  the  heirs,  under  a  bond  or 
deed  of  entail  therein  mentioned.  He  then  gave  some  legacies,  and  directed 
his  executors  to  consolidate  into  one  fund  the  whole  of  his  fortune  and 
moveables,  which  fund  they  were  to  lay  out  in  purchasing  lands  in  Scotland, 
to  be  entailed  upon  the  series  of  heirs  specified  in  the  bond  and  deed  of 
entail  already  mentioned :  Held,  reversing  the  decision  of  the  Court  of 
Session  in  Scotland,  that  the  first  year's  clear  annual  proceeds  of  the 
executory  estate,  from  the  death  of  the  testator,  it  being  invested  in  Consols, 
was  properly  paid  by  the  executors  to  the  first  heir  under  the  deed  of 
entail. 

Sitwdl  V.  Barnard  (1)  and  Anger  stein  v.  Martin  (2)  considered ;  and  Stott 
V.  Hcllingworth  (3)  overruled. 

This  was  an  appeal  from  various  interlocutors  pronounced  in  an 
action  of  count  and  reckoning,  brought  by  the  respondent,  Miss 
Ann  Macpherson,  in  the  Court  of  Session  in  Scotland,  against  the 
appellants  and  certain  other  parties,  with  reference  to  the  intro- 
missions of  the  executors  of  the  last  will  and  testament  of  James 
Macpherson,  of  Belleville,  in  the  county  of  Inverness.  James 
Macpherson  made  his  will,  dated  the  7th  June,  1798,  when  domiciled 
in  England,  and,  reciting  that  he  had  settled  his  lands  in  Scotland 
upon  a  series  of  heirs,  by  a  bond  or  deed  of  entail,  he  disposed  of 
all  the  property  he  might  die  possessed  of  as  follows.  He  then  left 
various  annuities  to  certain  persons  therein  named,  and  proceeded : 
''I  desire,  that  out  of  the  first  and  readiest  of  my  money  and 
effects,  the  above  annuities  be  secured  in  the  public  funds,  and 
that  as  they  respectively  fall,  the  principal  shall  be  added  to  the 
residue  of  my  fortune,  and  be  disposed  of  as  hereinafter  directed, 
by  the  executors  of  this  my  will,  for  the  benefit  of  the  heirs 
appointed  by  the  above-mentioned  bond  or  deed  of  entail.  I  leave 
to  my  following  friends  the  sums  specified  after  their  respective 
names,  as  a  mark  of  my  esteem."  He  then  gave  various  legacies, 
and  proceeded :  "  I  request  and  direct  the  executors  of  my  will, 


1862. 
June\0,n, 

Lord  St. 

Lbonabds, 

L.C. 

Lord 
Bbouoham. 

[847] 


(1)  6  E.  B.  374  (6  Ves.  639). 

(2)  24  B.  B.  32  (T.  &  B.  232). 
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Maophsbson  hereafter  mentioned,  to  consolidate  into  one  fund  the  whole  of  my 
Macpher-     fortune  and  moveables,  which  fund  they  are  to  lay  out  in  purchasing 
^^^'         lands  in  Scotland,  to  be  entailed  upon  the  series  of  heirs  specified  in 
the  bond  and  deed  of  entail  already  mentioned,  according  to  the 
strict  forms  of  the  law  of  Scotland.     The  principal  of  the  annuities 
specified  on  the  first  page  of  this  will,  as  they  respectively  fall,  shall 
be  applied  to  the  purchase  of  lands  in  Scotland,  to  be  entailed 
as  already  directed."     And  he  appointed  Sir  John  Macpherson, 
Bart.,   Colonel  Allan   Macpherson,  Colonel  Duncan  Macpherson, 
Lieutenant  James  Macpherson,  and  John  Mackenzie,  executors  of 
his  will,  and  left  them  200/.  each  as  a  mark  of  his  esteem  and 
regard.     He  subsequently  made  a  Scotch  will,  dated  the  15th  Feb- 
ruary,  1796,  regulating  the  succession  to  his  personal  estate  in 
Scotland,  but  upon  which  nothing  turned  in  reference  to  the  appeal. 
The  testator  died  in  February,  1796.     James  Macpherson,  jun., 
the  eldest  son  of  the  testator,  who  was  also  one  of  the  executors  of 
the  will,  was  the  first  heir  of  entail  in  the  succession  to  the  landed 
estate,  and  therefore  the  first  beneficiary  under  the  English  will. 
He  died   in   April,   1833,   without  any  children,  whereupon  the 
appellant,  Miss  Ann  Macpherson,  succeeded  to  the  entailed  estates. 
The  clear  first  year's  proceeds  of  the  estate  of  the  testator,  after  his 
death  in  1796,  amounted  to  1,0552.  18«.  4(2.,  and  that  sum  the 
executors  paid  to  James  Macpherson,  the  first  heir  of  entail.     One 
of  the  objects  of  the  suit  in  Scotland  by  the  pursuer.  Miss  Ann 
Macpherson,  was  to  recover  back  the  sum  of  1,055/.  ISs,  4d.,  or,  in 
other  words,  that  that  payment  should  not  be  allowed  the  executors 
in  passing  their  executory  accounts.     The  Second  Division  of  the 
Court  of  Session  pronounced  the  following  interlocutor,  dated  the 
5th  December,  1849 :  "  That  the  executors  of  James  Macpherson 
the  elder  were  not  entitled  to  pay  to  the  late  James  Macpherson, 
and  that  the  latter  was  not  entitled  to,  the  first  year's  free  annual 
proceeds  of  the  executory  estate  of  the  said  James  Macpherson  the 
elder;  and  that  the  amount  of  the  same,  being  1,055/.  18s.  4d., 
must  be  restored  to  the  executory  estate,  with  interest  from  the  date 
of  the  citation  in  this  action."     From  this  interlocutor  in  particular, 
and  from  others  which  it  is  unnecessary  to  state,  the  defenders  in 
the  action,  who  were  the  surviving  executors  of  the  testator,  James 
Macpherson,  and  the  executor  of  his  son,  James  Macpherson,  jun., 
appealed,  and  assigned  the  following  reason:    *' Because  the  free 
produce  of  the  trust  estate  during  the  first  year  after  the  testator's 
death   belonged,   and   was  justly  and    properly  paid,   to   Jame^ 
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Macpherson,  jun.,  as  the  first  heir  called  to  the  entailed  succession,  Macpububox 
and  the  first  beneficiary  under  the  trust;    and,  separatim,   even     maophee- 
altlioiigh  James  Macpherson,  jun.,  had  not  been  entitled  to  these'        ®^^- 
rents,  still,  as  the  payment  was  made  to  him  by  the  executors  in 
the  bond  fide  belief  that  he  was,  they  would  not  be  personally  liable 
to  account  a  second  time  for  these  rents  to  the  pursuer." 

J.  Stuart  and  Anderson^  in  support  of  the  appeal,  cited  Hoicafs 
Trustees  v.  Howat  and  CampbeWs  Trustees  v.  Campbell  (1) ;  Anger- 
stein  V.  Martin  (2) ;  Hewitt  v.  M&rris  (3) ;  Douglas  v.  Congreve  (4) ; 
Dimes  v.  Scott  (5) ;  Taylor  v.  Clark  (6) ;  Wrey  v.  Smith  (7)  ;  and 
Sparling  v.  Parker  (8).  On  the  question  of  payment  made  bond  fide ^ 
they  cited  Miller  v.  Miller  (9)  and  Leslie  v.  Baillie  (lo). 

The    Attorney-General    {Sir    F.    Kelly)    and    Rolt,    for    the 
respondent: 

It  is  a  well-established  rule,  that  unless  something  appears  upon 
the  face  of  the  will  to  the  contrary,  that  is,  either  by  express 
declaration  or  necessary  implication,  an  executor  has  one  year  from 
the  death  of  the  testator  to  ascertain  and  arrange  the  testator's 
estate.  There  may  be  three  classes  of  cases  which  form  exceptions 
to  this  rule — first,  where  the  testator  expressly  directs  that  the  first 
taker  is  to  take  from  the  period  of  the  death,  or  at  some  other 
period  before  the  expiration  of  the  year;  secondly,  where  the 
testator  has  directed  the  property  to  be  invested  in  a  particular 
way,  and  then  the  property  is  so  limited  as  that  the  right  of  the 
first  taker  attaches  from  the  time  of  investment;  and,  thirdly, 
where  money  is  directed  to  be  invested  in  a  certain  way,  and  then 
there  is  a  limitation  under  which  some  person  takes  a  life  estate  in 
the  annual  produce,  if  the  executor  finds,  upon  the  death  of  the 
testator,  that  a  part  of  the  property,  which,  if  it  had  been  in 
money,  he  would  have  been  bound  to  invest,  is  already  in  that 
particular  investment,  the  rule  as  to  the  first  year's  income  does 
not  apply.  All  the  earlier  cases  have  proceeded  upon  these 
principles,  and  no  case  until  *lately  has  ever  been  decided,  that  ['SiS] 
where  an  executor  is  directed  generally  to  realise  the  personal 

(1)  14  Shaw&D.  770;  16 /d.  622,  (6)  1    Hare,    161    [which    followed 
1261.  Dimes  v.  Scott,  26  R.  R.  46]. 

(2)  24  K.  B.  32  (T.  &  E.  232).  (7)  65  E.  E.  558  (14  Sim.  202). 

(3)  24  E.  E  39  (T.  &  E.  241).  (8)  73  E.  E.  403  (9  Beav.  524). 

(4)  44  E.  E.  103  (1  Keen,  410).  (9)  14  D.  B.  &  M.  765. 

(5)  28  E.  E  46  (4  Euss,  195).  (10)  60  E,  E.  51  (2  Y.  ft  C.  C.  C.  91). 
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MA0PHIR80N  estate,  and  to  inveRt  it,  and  then  there  be  a  limitation  of  the  annual 
MACPHEB-  income  to  A.  for  life,  the  executor  is  bound  to  invest  before  the 
^^'  expiration  of  the  year  from  the  death  of  the  testator ;  and  Sir  J. 
WioRAM,  V.-C,  in  deciding  Taylor  v,  Clark  (1),  expressed  a  regret 
in  consequence  of  the  departure  from  the  earlier  authorities. 
[They  cited  Laid  Stair  v.  Loi'd  Stair's  Trustees  (2)  and  Sitwell  v. 
Barnard  (s).]  We  submit  that  there  is  no  difference  in  principle 
between  the  ordinary  cases  of  a  legacy  and  a  direction  for  invest- 
ment,  and  the  payment  from  year  to  year  of  the  income.  In  Stoti 
V.  HoHiTujicorth  (4),  Sir  John  Leach  decided  that  a  tenant  for  life  of 
a  residue  is  not  entitled  to  the  income  from  it  until  after  the  expira- 
tion of  the  year,  no  matter  what  the  state  of  investment  might  be ; 
and  that  case  has  never  been  overruled. 

(Thb  Lord  Chancellor  :  Lord  Eldon  expressed  his  dissent  from 
that  case.) 

We  are  not  aware  of  any  decision  of  Lord  Eldon's  against  the  rule, 
where  there  was  no  direction  for  investment  before  the  expiration  of 
the  year,  or  where  there  was  no  investment  in  fact :  Aiigerntein  v. 
Martin  (5) ;  Hewitt  v.  Morris  (6)  ;  Dimes  v.  Scott  (7)  ;  Gibson  v. 
Bott  (h).  We  submit  that  the  correct  rule  was  laid  down  by  Sir  A. 
Hart  in  La  Terrier e  v.  Buhner  (9).  Douglas  v.  Congreve  was  the 
first  case  in  which  the  principle  was  departed  from.  The  other 
side  have  cited  Taylor  v.  Clark  as  an  authority  for  them ;  but  we 
rely  confidently  upon  Vice-Chancellor  Wioram's  reasoning  in  that 
case,  and  submit  that  this  question  cannot  be  satisfactorily  settled 
unless  the  old  rule  be  followed  and  preserved  ;  that  is,  to  suspend 
the  payment  of  all  legacies  by  the  executors  for  a  year  from  the 
death  of  the  testator.     ♦     *     • 

StuaH,  in  reply.     *     ♦     ♦ 

The  Lord  Chancellor,  (Lord  St.  Leonards),  after  observing  upon 
certain  parts  of  the  case  which  were  unimportant  to  the  present 
report,  proceeded  to  move  the  House  in  the  following  terms : 

My   Lords,  that  brings  me  to  the  point   of  law,  and  a  verj' 
important  point  it  is,  that  has  been  agitated  at  your  Lordships'  Bar, 

(1)  See  Note  (6)  last  page.  (6)  24  R.  R.  39  (T.  &  R.  -241). 

(2)  2  Wile.  &  Sh.  614.  (7)  28  R.  R  46  (4  Russ.  19d). 

(3)  6  R  R.  374  (6  Yes.  539).  (8)  6  R.  K.  87  (7  Vee.  95). 

(4)  3  Madd.  161.  (9)  2  Sim.  18. 
(6)  24  R.  R  32  (T.  &  R  232). 
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and  I  must  say  for  myself  that  I  have  for  a  good  many  years  Maopherson 
thought  it  a  concluded  point ;  but  it  seems  not  to  be  so,  and  there-  maopheb- 
fore  it  will  be  necessary  now  to  consider  what  the  construction  of  ^^' 
the  authorities  is,  and  what  the  law  in  in  this  respect.  The  point 
turns  on  the  will  of  Mr.  Macpherson,  and  on  a  very  few  words  of 
that  will.  He  first  of  all  refers  to  a  bond  or  deed  of  entail  of  his 
Scotch  estates,  under  which  James  Macpherson  was  the  first  taker ; 
and  he  then  goes  on  in  these  words — '*  I  request  and  direct  the 
executors  of  my  will,  hereafter  mentioned,  to  consolidate  into  one 
fund  the  whole  of  my  fortune  and  moveables,  which  fund  they  are 
to  lay  out  in  purchasing  lands  in  Scotland,  to  be  entailed  upon  the 
series  of  heirs  specified  in  the  bond  and  deed  of  entail  already 
mentioned,  according  to  the  strict  forms  of  the  law  of  Scotland." 
And  immediately  after  that,  this  passage  follows:  ''The  principal 
of  the  annuities  specified  on  the  first  page  of  this  will,  as  they 
respectively  fall,  shall  be  applied  to  the  purchase  of  lands  in  Scot- 
land, to  be  entailed  as  already  directed.*'  Then,  my  Lords,  if  you 
refer  to  the  passage  to  which  the  testator  is  referring,  you  find  this 
provision — "  That  out  of  the  first  and  readiest  of  my  money  and 
effects  the  above  annuities  be  secured  in  the  public  funds,  and  that, 
as  they  respectively  fall,  the  principal  shall  be  added  to  the  residue 
of  my  fortune,  and  be  disposed  of,  as  hereafter  directed,  by  the 
executors  of  this  my  will,  for  the  benefit  of  the  heirs  appointed  by 
the  above-mentioned  bond  or  deed  of  entail."  Now,  my  Lords, 
independently  of  authority,  let  us  look  at  what  ought  to  guide  the 
Courts  in  construing  wills.  They  are  not  bound  by  authority  in 
the  construction  of  a  will  of  this  sort ;  and  indeed,  in  the  construc- 
tion of  any  will,  the  great  object  of  courts  of  justice  must  be, 
within  settled  rules  of  law,  to  give  effect  to  the  intention  of  the 
testator.  Now,  what  was  the  intention  of  this  testator  ?  Clearly, 
as  far  as  it  could  be  effected  by  law,  to  place  his  personal  property 
upon  the  same  ground  as  the  real  estate.  Did  he  mean  the  measure 
of  enjoyment  of  the  one  to  be  equal  to  the  measure  of  enjoyment  of 
the  other  ?  Did  he  intend  them  to  go  together,  or  did  he  intend 
them  at  any  time  to  be  separate  ?  Had  he  in  his  contemplation 
any  will  or  any  intention,  which,  although  he  has  not  directed  it, 
would  compel  his  executors  to  take  the  interest,  for  any  given 
portion  of  time,  of  the  whole  of  his  large  personal  property,  and 
turn  that  into  capital,  and  make  that,  and  that  only,  capital  to  be 
added  to  the  capital  he  already  possessed  ?  He  has  not  said  so ;  it 
is  not  attempted  to  be  contended,  nor  has  it  been  decided  in  the 
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MACPHBoaoK  Court  below,  that  this  gift  directs  the  investment  of  interest — the 
Maop'hbr-     accunuilation  of  interest  for  the  purposes  of  investment.     On  the 
^^'         contrary,  after  the  first  year,  it  has  been  held  that  the  person 
entitled  had  all  the  profits  of  both  the  personalty  to  be  invested, 
and  the  real  estate  as  it  stood ;  and  take  it  in  that  view,  there 
cannot  be,  I  think,  the  possibility  of  a  doubt  that  that  meets  the 
intention  oi  the  testator,  who  tells  you,  as  plainly  as   language 
can  describe  it,  that  his  meaning  is,  that  his  personal  properly 
at  his   death   is  to   be  considered  as  real   property,  and   to   go 
with  his  Scotch  estates,  and  with  the  additions  and  accumulations 
of  his  Scotch  estates,  to  the  heir  of  entail,  according  to  the  deed 
he  had  executed.     Suppose  that  he  had  left  at  interest  the  whole  of 
his   property,    would  there   be  any  doubt   that   he   intended   the 
heir  to  take  the  new  additional  property  in  the  same  way  as  he 
disposed   of  the  whole  ?     Is  it  disputed,  that  if  the  executor  had 
the  next  hour  met   with   a   convenient  and   proper   estate,   and 
[  •849  ]       bought  it,  the  heir  would  not  have  been  entitled  ?     *Clearly  he 
would ;  and  therefore,  when  we  come  to  consider,  independently 
of  intention,  the   rule  of   law,   it  will  be   seen  whether  there   is 
anything   which   will   prevent   that  which,    I   apprehend,   is   the 
real  and  clear  intention  of  the  testator.     Now,  this  may  be  spelling 
of  words ;  but  the  truth  is,  when  one  is  about  to  effect  an  intention 
which  is  said  to  be  so  obscure  that  the  Court  is  said  to  imply  some- 
thing, you  are  entitled  to  spell  words.    But  there  is  something  to 
be  gatliered  from  the  words  which  follow :  '*  The  principal  of  the 
annuities  specified  on  the  first  page  of  this  will,  as  they  respectively 
fall,  shall  be  applied  in  the  purchase  of  lands."     An    annuitant 
would  clearly  be  entitled  at  the  death  of  the  testator.     Suppose  that 
annuitant  had  died  in  three  months,  are  you  to  accumulate  that 
annuity  for  the  remainin^r  nine  months  ?    You  could  not  do  it :  the 
words  exclude  it.     It  says  **  the  principal ;  "  therefore  you  would 
not  take  that  which  is  not  principal.     If  you  look  at  the  direction 
as  to  the  payment  of  annuitants  generally,  you  will  find  the  same 
thing— it  is  the  principal  that  is  to  be  applied  ;  and  it  is  not  neces- 
sary to  press  this,  because  it  is  admitted  that  the  true  construction 
of  the  clause  is  to  give  capital  only  to  be  invested.     Look,  my  Lords, 
at  what  would  be  the  consequence.     Here  we  are  now,  at  this  very 
moment,  arguing  in  respect  of  a  fund  which  has  never,  except  by 
imagination  or  intendment  of  law,  changed  its  character.     What 
remains  is  still  personal  estate,  and  yet  we  are  asked,  contrary  to 
all  the  rules  of  equity  guiding  us  on  this  subject — ^we  are  asked  to 
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consider  that  fund,  at  this  moment,  as  if  nothing  was  accomplished.  Macphbrson 
Now,  the  rule  on  which  the  Court  proceeds  is,  that  this  property  was     maophkr- 
impressed  by  the  will  itself  with  a  character  of  real  estate,  and         *^^- 
\yeinii  impressed  with  that  character,  it  became  real  estate  at  the 
moment  of  his  death,  in  my  apprehension,  and  must  be  treated  as 
such.     The  question  remains,  my  Lords,  are  you  bound  by  the 
authorities  to  decide  against  this  view,  and  in  favour  of  the  decision 
of  the  CouBT  below  ?    I  apprehend  you  are  bound  to  do  no  such 
thing.     The  cases  admit  of  a  very  easy  explanation.     Siticell  v. 
Barnard  was  exactly,  in  effect,  like  Lord  Stair's  case,  in  Scotland. 
In  each  case,  there  was  a  direction  for  investing  the  interest.     If, 
therefore,  there  be  a  direction  to  invest  the  interest,  the  direction 
must  be  obeyed.     But  see  what  Lord  Eldon  did  in  Sitwell  v.  Barnard. 
He  doubted  himself,  at  a  later  time,  whether  he  had  not  taken  a 
greater  liberty  with  that  will,  in  putting  on  it  the  construction  he 
did,  than  he  ought.     But  what  did  he  do  ?     There  was  a  direction 
in  Sitwell  v.  Barnard  that  the  interest  and  dividends  of  the  fund 
should  be  accumulated,  and  that  the  accumulated  fund  should  be 
laid  out.     When,  therefore.  Lord  Eldon   took   this  view  of  the 
accumulation,  which  he  could  not  strike  out  of  the  will,  for  he  had 
no  power  to  do  so — when  he  decided  that  that  accumulation  should, 
by  construction,  terminate  at  the  end  of  the  first  year,  what  did  he 
do  ?    He  arrived  at  one  of  the  most  violent  conclusions  at  which  it 
is  possible  for  a  judicial  mind  to  arrive ;  but  for  what  object  ?    To 
let  property  and  enjoyment  go  hand  in  hand.    He  saw  an  intention 
not  to  exclude,  although  the  words  did  exclude,  the  persons  to  take 
successively,  from  each  having  in  his  own  time  the  full  measure  of 
enjoyment  which  every  other  owner  has,  and  therefore  he  did  put  a 
violent  construction  on  that  will,  not  from  any  fanciful  rule  to  give 
a  twelvemonth,  but  because  he  must  give  some  effect  to  the  words ; 
and  then,  looking  to  the  analogy  of  the  common  case  of  adminis- 
tration, he  saw  that  to  be  a  reasonable  time  within  which  that  trust 
should  be  executed.    Now,  your  Lordships  are  asked,  on  that  foun- 
dation, to  decide  here,  that  there  must  be  a  twelvemonth  given 
within  which  there  is  to  be  a  diminution  of  the  enjoyment  of  the 
tenant  for  life ;  that  is,  because,  in  a  case  where  there  was  a  direc- 
tion for  accumulation  generally,  and  the  Court  restrained  that  in 
favour  of  enjoyment,  in  favour  of  the  gift  taking  effect  as  early  as 
might  be,  so  that  the  tenants  for  life  should  be  put  on  an  equal 
footing — ^you  are  asked  to  apply  that  to  this  case,  in  order  to  intro- 
duce, what  you  do  not  find  on  the  face  of  the  will,  a  direction  to 
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MACPHXRBoir  accumulate  for  a  whole  year  from  the  death  of  the  testator.     Why 
ifACPHxn.     tiot  three  months  ?    There  is  no  strict  or  proper  analogy  between 
^'*         getting  in  an  estate  to  pay  legacies  and  debts,  and  the  case  before 
you,  of  investing  a  large  sum  of  money  in  the  purchase  of  real 
estate  in  Scotland.    Lord  Eldon  was  forced  to  allow  that  accumu- 
lation to  go  on  at  the  expense  of  the  tenant  for  life,  and  he  strained 
the  law  to  meet  the  justice  of  the  case ;  but  your  Lordships  are 
asked  to  strain  the  rule  of  law  in  order  to  do  injustice — to  do  pre- 
cisely the  opposite  of  that  which  Lord  Eldon  strained  the  rule  of 
law  to  effect.     It  is  perfectly  manifest,  that  if  this  case  had  come 
before  Lord  Eldon,  he  would,  without  hesitation,  have  decided  that 
the  tenant  for  life  was  entitled  as  from  the  death  of  the  testator. 
Now,  SitweU  v.  Baimard,  as  I  well  know,  was  for  a  long  while  mis- 
understood.   Lord  Eldon  himself  complained  of  it  that  it  had  been 
misunderstood.     Somehow  or  other  it  was  generally  supposed  that 
Lord  Eldon  had  laid  down  some  general  rule.     No  other  like  case 
ever  came  before  him  in  which  he  did  not  take  very  great  pains  to 
explain  to  the  Bar,  that  what  he  had  decided  was  what  I  have 
stated ;  and  he  always  took  great  care  to  disclaim  any  intention  of 
laying  down  a  general  rule   applicable  to   the    case    before  your 
Lordships.     Then   came   the   case   of   Stott    v.    Hollingworth  (1), 
before  Sir  John  Leach.     It  is  not  possible  to  say,  with  all  the 
respect  one  feels  for  that  learned  Judge,  but  that  he  miscarried  in 
that  case.    I  have  already  stated  there  was  an  appeal  against  it, 
and  it  was  compromised.     Lord  Eldon  himself  said  on  that  case, 
in  the  later  case  of  Anger  stein  v.  Martin,  that  if  that  case  had  been 
brought  before  him,  he  should  have  required  elaborate  arguments 
before  he  came  to  that  conclusion.     The  whole  of  the  suit  was  about 
the  gift  of  a  residue  to  persons  for  life,  with  gifts  over.     A  great 
part  of  the  property  was  actually  in  a  state  in  which  they  were 
capable  of  receiving   the   income,   and  the   other  part  had  been 
converted  long  before  the  year.     Sir  John  Leach   thought  fit  to 
deny  the  tenants  for  life  that  to  which  they  were  entitled ;  your 
Lordships  may  safely  be  advised  that  that  is  not  the  law.     Then 
came  Angerstein  v.  Martin  and  Hewitt  v.  Monis.     Now,  they  are 
not  exactly  this  case ;  but,  as  far  as  they  go,  they  are  both  clearly 
authorities  on  this  case.     In  each  case  Lord  Eldon  gave  the  tenant 
for  life  the  fund  as  from  the  day  of  the  death  of  the  testator ; 
whereas,  if  the  rule  is  to  prevail  which  has  been  contended  for  at 
your  Lordships'  Bar,  they  would  not  have  been  so  entitled,  but 

(1)  3  Madd.  161. 
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there  ought  to  have  been  a  time  allowed.  Clearly  they  do  not  Macpherson 
adopt  the  rule  which  is  contended  for  at  your  Lordships'  Bar,  but  it  magpheb- 
is  not  worth  while  again  to  refer  to  the  passages ;  however,  Lord  ^^' 
Eldon  does  show  the  clearest  opinion  that  the  true  view  in  these 
cases  is  to  give  the  interest  or  the  rents  to  the  tenant  for  life  as 
from  the  death.  He  observes,  in  Hewitt  v.  Montis,  speaking  of 
Angerstein  v.  Martin^  "To  have  come  to  a  contrary  decision  in 
Angei'8tein  v.  Martin,  I  must  have  gone  the  length  of  saying,  that  if 
a  real  estate  was  bought  in  February,*'  the  testator  having  died  in 
January,  "  the  tenant  for  life  would  not  have  been  entitled  to  the 
rents."  He  was  arguing  evidently  in  his  own  mind,  "How  can  I 
refuse  to  this  tenant  for  life,  from  the  death  of  the  testator,  the 
interest  of  the  fund,  if,  being  converted  three  or  four  weeks  after 
the  death,  he  would  have  been  entitled  to  the  property  ?  ''  And  he 
observes,  what  is  very  important,  in  Hewitt  v.  Morris,  "  I  under- 
stand an  observation  has  been  made,  that  that  case  was  an  exception 
out  of  the  general  rule.  My  only  comment  upon  that  is,  that  the 
general  rule  never  had  anything  to  do  with  it."  *That  is  the  [  •850  ] 
general  truth  of  the  case  ;  it  is  a  case  that  stands  by  itself,  and  is  not 
governed  by  the  general  rule  under  which  it  has  been  attempted  to 
bring  the  case.  Then,  my  Lords,  how  stand  subsequent  authorities? 
I  agree  as  to  the  case  before  Sir  Anthony  Hart ;  but,  without  going 
into  any  examination  of  that,  I  may  observe  that  he  went  two- thirds 
on  the  way,  and  then  stopped  a  little  short  on  his  road,  but  he 
certainly  did  not  give  the  unconnected  parts;  and  there  is  no 
reported  case  that  follows  that.  In  the  case  before  Lord  Langdale, 
his  Lordship  went  through  all  the  authorities,  and  he  clearly 
followed  what  I  have  stated  to  be  the  opinion  of  Lord  Eldon  in 
Angerstein  v.  Martin  and  Hewitt  v.  Morris;  and  it  is  singular 
enough  that  Sir  Anthony  Habt,  in  the  case  before  him,  professed  to 
follow  Hewitt  V.  Moiris ;  so  that,  although  he  did  not  go  to  the 
extent  to  which  he  ought  to  have  gone,  in  my  opinion,  according  to 
Hewitt  V.  Morris,  yet  he  approved  of  the  authority.  So  that  it  is 
not  a  decision  in  opposition  to  what  had  been  decided,  but  it  is  a 
decision  by  a  Judge,  not  following  out  a  rule  laid  down  by  a  former 
Judge,  but  miscarrying  in  not  carrying  it  to  the  extent  to  which  he 
ought  to  have  gone.  Now,  as  to  the  case  of  Douglas  v.  Congreve, 
before  Lord  Langdale,  it  was  said  in  argument  at  the  Bar  about  that 
case  that  Lord  Langdale  introduced  the  difficulty — that  there  was 
no  contest  or  controversy  until  he  introduced  it.  Now,  my  Lords, 
it  is  not  just  to  say  so,  because  of  the  deciBionB  in  SiUvell  v.  Barnard 
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Macphbrsok  and  Stott  v.  Hollini/ worth  there  was  a  considerable  misunder- 
MAOPUKB.  standing,  and  Lord  Langdalb  makes  this  observation — **  It  is 
^^'  embarrassing  to  find  the  rule  in  cases  of  this  nature  so  little  settled. 
Lord  Eldon  seems  to  have  considered  the  tenant  for  life  entitled  to 
the  whole  interest  for  the  first  year.  Sir  John  Leach  thought  him 
entitled  to  no  part  of  such  interest.  Lord  Lyndhurst  thought  him 
entitled  to  such  a  sum,  by  way  of  interest,  as  would  have  accrued 
as  dividends  upon  so  much  8Z.  per  Gents,  as  the  residue  would  have 
purchased  at  the  end  of  the  year ;  and  Sir  Anthony  Hart  thouglit 
him  entitled  to  the  interest,  from  the  death,  of  that  part  of  the 
residue  which  at  the  testator's  death  was  invested  on  the  securities 
pointed  out  by  his  will,  but  that  the  interest  on  such  part  of  the 
residue  as  was  not  so  invested  was  to  be  added  to  the  capital.'' 
Then  he  makes  this  observation,  which  applies  to  the  case  before 
your  Lordships  :  ''  In  a  case  where  there  is  no  direction  to  accumu- 
late, and  therefore  no  direction  to  add  interest  to  capital,  it  appears 
to  be  more  likely  to  have  been  the  intention  of  the  testator,  that, 
until  the  lapse  of  such  convenient  time  as  may  be  allowed  to  the 
executor  to  make  the  conversion  directed  by  the  will,  the  tenant 
for  life  should  enjoy  the  interest  actually  accrued  ;  and  if  it  should 
be  held,  as  in  Dimes  v.  Scott,  that  the  conversion  ought  to  be  made 
in  a  year,  I  think  that  no  inconvenience  can  follow  from  allowing 
the  tenant  for  life  the  interest  of  the  residue,  making  interest  as  it 
stood  at  the  time  of  the  testator's  death  until  the  end  of  one  year, 
or  '60  much  of  that  year  as  shall  elapse  before  the  conversion  of  the 
residue,  according  to  the  direction  of  the  will."  That  is  clearly  a 
dictum  in  favour  of  the  rule  as  I  am  submitting  it  to  your  Lordships. 
Lord  Lyndhurst  came  to  the  same  conclusion ;  I  readily  admit  that 
he  came  to  that  conclusion  at  the  end  of  an  argument  upon  another 
point,  and  therefore  I  do  not  give  it  all  the  weight  to  which  his 
decisions  are  so  justly  entitled  ;  but  he  must  have  considered  this 
to  be  the  rule,  and  he  acted  on  it.  In  the  case  before  Sir  J. 
Wigram,  V.-C,  his  Honour  went  into  a  considerable  comment  on 
the  cases  ;  he  was  a  little  embarrassed  with  it,  but  he  admitted  the 
rule.  Tlierefore,  my  Lords,  I  have  no  difficulty  on  the  rule  of  law 
upon  the  authorities,  as  I  think  it  is  now  settled.  The  difficulty 
which  has  arisen  in  the  late  cases  is  of  a  different  nature  ;  it  is  not 
a  difficulty  whether  the  tenant  for  life  is  entitled  at  the  death  of  the 
testator  or  not,  for  I  have  long  considered  that  a  perfectly  settled 
question ;  but  the  difficulty  is  this — in  what  manner  is  he  to  have 
the  benefit  of  that  rule,  as  between  himself  and  the  person  entitled 
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in  remainder,  in  a  case  like  ibis  before  your  Lordships  ?  It  is  a  Maophbrsok 
case  of  SL  per  Cents.,  and  therefore  he  would  clearly  take  the  Macphkr- 
interest,  without  making  any  call  on  the  capital,  according  to  the 
rules  of  equity  ;  but  where,  as  in  the  case  of  Anger ste/in  v.  Martin,  it 
was  Russia  stock,  bearing  a  large  interest,  there  a  difficulty  may 
arise ;  and  there  are  other  cases  of  the  same  sort.  Lord  Eldon 
gave  to  the  tenant  for  life  even  that.  Judges  have  since  supposed 
that  his  attention  was  not  drawn  to  it ;  that  is,  the  difficulty  was 
not  then  suggested — if  you  do  give  to  the  tenant  for  life  the  first 
year's  income,  yet  give  it  to  him  in  that  way  which  will  be  consistent 
with  the  rules  of  the  Court  in  dealing  with  a  tenant  for  life  in 
remainder.  I  think  Lord  Eldon's  attention  was  not  called  to  that ; 
but  subsequent  decisions  have  taken  a  fair  course  in  that  respect, 
and  there  will  be  no  difficulty  in  dealing  with  a  case  of  that  sort 
when  it  arises.  In  this  case  we  are  relieved  from  all  such  difficulty ; 
and  therefore,  without  going  further  into  a  point  which  I  have 
myself  for  many  years  considered  to  be  decided— the  rule  in  question 
— I  submit  to  your  Lordships,  that,  so  far  as  this  point  was  decided 
against  the  appellants  in  the  Court  below,  that  interlocutor  must 
be  reversed,  and  it  must  be  declared  that  that  sum— the  first  year's 
dividends — was  properly  paid  in  the  way  it  was  :  therefore  the  repre- 
sentatives of  Sir  John  Macpherson  are  not  liable  in  respect  to  that. 

Lord  Brougham  : 

My  Lords,  on  the  whole  I  agree  with  my  noble  and  learned 
friend.  The  doubts  I  have  had  in  this  case  have  chiefly  been,  in 
the  course  of  the  argument,  with  respect  to  the  sums  of  805Z.  and 
258Z.  odd.  On  the  question  of  construction,  I  have  had  no  doubt 
from  the  beginning  that  the  Court  below  had  miscarried ;  and 
without  going  into  the  argument  upon  which  my  noble  and  learned 
friend  has  already  addressed  your  Lordships  at  great,  though  by  no 
means  unnecessary,  length — without  going  into  that  argument,  I 
wish  to  profess  my  opinion  to  be  entirely  the  same  with  his  on  that 
subject.  Witli  respect  to  his  comments  on  the  different  cases,  of 
course  it  is  unnecessary  that  I  should  follow  him  in  those  comments. 
I  agree  with  my  noble  and  learned  friend  in  the  conclusion  at  which 
lie  has  arrived,  and  in  his  comments  also  on  the  cases.  With 
respect  to  the  case  of  Stott  v.  IloUing worth  (1),  before  Sir  J.  Leach, 
I  take  it  to  be  quite  clear  that  that  can  no  longer  be  law.  With 
respect  to  the  case  of  La  Termer e  v.  Bulmer  (2),  before  Sir  A.  Hart, 
(1)  3Madd.  161.  (2)  2  Sim.  18. 
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ifACPHBBflOK  60  far  as  that  case  goes,  I  also  am  inclined  to  differ  from  that.  I 
Macphkb-  think  the  cases  of  Douglas  v.  Congreve,  before  Lord  Langdale,  and 
Taylor  V.  Clark,  before  Sir  J.  Wigram,  take  a  right  view  of  the  law. 
Dimes  v.  Scott,  before  Lord  Lyndhurst,  may  be  sabject  to  some 
doubt — I  mean  with  respect  to  the  manner  in  which  that  case  was 
decided,  which  really  was  not  argued  before  my  noble  and  learned 
friend  who  decided  it :  therefore  I  say  nothing  on  that  case.  On 
the  whole,  my  Lords,  I  am  quite  satisfied  that  we  do  well  in 
reversing  the  judgment  of  the  Court  below  on  this  point  of  the 
construction,  and  in  declaring  our  opinion  that  that  is  the  law. 

Interlocutor  as  to  the  first  years  income  reversed;  other 
interlocutors  affirmed.  Cause  remitted  Ixick  to  the 
Court  of  Session,  t4)  do  therein  as  shall  be  justy 
consistent  with  this  decree ;  and  with  power  to  th^ 
said  Court  to  recall  their  interlocutor  of  the 
ISth  July,  1850,  in  so  far  OrS  it  relates  to  the 
e'xpenses  of  the  discussion  in  the  said  Court  as  to 
the  first  yearns  proceeds  of  the  said  estate,  dr,; 
and  to  dispose  of  all  claims  of  either  party  to 
the  expenses,  in  the  Court  of  Session,  of  the  said 
discussion. 
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CHANCERY. 


In  re  GUIBERT  (1).  i852. 

July  17. 
(16  Jurist,  852—853.)  «JL 

By  a  deed-poll  declaring  the  trusts  of  certain  sums  of  stock,  power  was  ^  ■' 
reserved  to  the  trusteed  to  invest  the  trust  monies  in  the  French  funds. 
The  trustees,  although  applied  to  by  the  tenant  for  life  to  make  such  an 
investment,  refused  to  do  so,  and  paid  the  trust  funds  into  Court  under  the 
Trustee  Kelief  Act.  Upon  a  petition  presented  by  the  tenant  for  life, 
I>raying  for  the  appointment  of  three  foreigners  resident  in  Paris  as  trustees 
in  the  room  of  the  old  ones,  and  the  transfer  of  the  trust  funds  to  them 
accordingly,  the  Court  refused  to  make  the  order. 

Bt  a  deed-poll  dated  the  Slat  October,  1842,  under  the  hands 
and  seals  of  three  persons  therein  mentioned,  of  the  name  of  Wil- 
liams, the  said  Messrs,  Williams  declared  that  they  and  their 
substitutes,  to  be  appointed  as  thereinafter  mentioned,  would 
thenceforth  stand  possessed  of  the  sum  of  500/.  stock  in  the  Consoli- 
dated 8/.  per  cent.  Annuities,  and  the  sum  of  500Z.  stock  in  the  91. 
per  cent.  Reduced  Annuities,  then  respectively  standing  in  their 
names  in  the  books  of  the  Governor  and  Company  of  the  Bank  of 
England,  and  of  all  stocks,  funds,  and  securities  in  which  the  same, 
or  any  part  thereof  respectively,  should  be  invested,  upon  trust,  from 
time  to  time,  during  the  joint  lives  of  Armand  Guibert,  therein 
described  as  of  No.  57,  Quai  de  THorloge,  Paris,  engineer,  and  Ann 
Hayling  his  wife,  to  pay  the  annual  income  arising  therefrom  to 
the  said  Ann  Hayling  Guibert,  for  her  separate  use,  free  from 
marital  control,  and  without  power  of  anticipation ;  and  after  the 
decease  of  either  of  them,  upon  trust  for  the  survivor  of  them,  for 
his  or  her  own  use  during  his  or  her  life ;  and  after  the  decease  of 
the  survivor  of  them,  upon  trust  to  transfer  all  the  said  stocks,  funds, 
and  securities  to  such  child,  or,  if  more  than  one,  equally  among 
all  such  children  of  the  said  Ann  Hayling  Guibert,  by  her  then  or 
any  future  husband,  as  in  manner  therein  mentioned ;  and  in  case 
there  should  be  no  child  of  the  said  Ann  Hayling  Guibert,  who 
should  have  attained  or  should  attain  the  age  of  twenty-one  years, 
or  die  under  that  age,  leaving  issue  living  at  his  or  her  death,  then 
upon  trust  to  transfer  all  the  said  stocks,  funds,  and  securities  unto 
the  person  or  persons  who  should  be  entitled  to  the  residue  of  the 
personal  estate  of  the  survivor  of  them,  the  said  Armand  Guibert 
and    the    said    Ann    Hayling   his   wife,   according   to    the   laws, 

(1)  In  re  Freeman's  Settlement  7Vi«««^(1887)  37  Ch.  D.  148,  57  L.  J.  Ch.  100, 
67  L.  T.  798. 
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France  the  husband  and  wife  might  call  upon  the  trustees  to  pay 
over  the  whole  of  the  trust  fund  to  them.  The  case  of  MeinerU- 
hagen  v.  Davis  ())»  which  has  been  cited,  was  different  from  this; 
that  was  the  case  of  an  appointment  by  the  parties  themselves 
under  the  power  in  the  settlement.  That  is  a  very  different  thing 
from  this  Court  appointing  trustees.  I  do  not  think  I  can  make 
the  order.  I  will  allow  it  to  stand  over,  so  as  to  enable  you 
to  search  for  authorities  if  you  please,  or  I  will  refuse  the  order 
now,  so  as  to  enable  you  to  bring  it  before  the  Lords  Justices  if  you 
like. 


Baggallay  preferring  the  latter  course, 

Petition  dismissed  accordingly. 


1852. 
Jan,  30. 

Parker, 
V.-C. 

[882] 


Ex  PARTE  DAVIE8. 

(16  Jurist,  882.) 

Under  a  power  in  a  settlement  of  real  estate,  a  new  trustee  was  duly 
appointed  in  the  place  of  a  sole  trustee,  deceased.  The  heir  of  the  deceased 
trustee  could  not  be  found,  and,  on  petition,  an  order  was  made  to  vest  the 
estate  in  the  new  trustee,  and  that  upon  consent  he  might  ])ay  the  costs 
of  the  proceedings,  and  that  the  costs,  with  interest  at  4/.  per  cent.,  might 
form  a  charge  on  the  inheritance. 

This  was  a  petition  of  Mary  Davies,  the  tenant  for  life  of  freehold 
premises  known  as  the  Western  Exchange,  Burlington  Arcade. 
The  Master's  report  made  in  this  matter  upon  a  former  petition 
found,  that  by  a  settlement,  dated  in  January,  1829,  the  premises 
in  question  were  vested  in  Timothy  Davies,  in  trust  for  Mary  Davies 
for  her  life,  and  upon  her  death,  in  trust  to  sell,  and  to  divide  the 
proceeds  among  several  persons  therein  specified,  with  the  usual 
power  of  appointing  new  trustees  exercisable  by  Mary  Davies  during 
her  life:  that  Timothy  Davies  having  died,  Mary  Davies  duly 
appointed  Henry  Philip  Davies  to  be  trustee  in  his  place:  that 
Timothy  Davies  died  intestate,  and  that  it  could  not  be  discovered 
who  was  his  heir.  The  petitioner  prayed  the  confirmation  of  the 
report,  and  that  an  order  might  be  made  under  the  Trustee  Act 
vesting  the  legal  estate  in  Henry  Philip  Davies  upon  the  trusts  of 
the  settlement,  and  that  Henry  Philip  Davies  might,  upon  consent, 
pay  the  costs  of  the  proceedings,  and  that  such  costs,  with  interest 
at  41.  per  cent.,  might  form  a  charge  upon  the  inheritance. 


(1)  66  R.  R.  88  (1  Coll.  353). 
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Sir  J.  Pareeb,  V.-C,  expressed  a  doubt  as  to  whether  he  had       Ex  parte 
any  jurisdiction  to  make  the  proposed  order  as  to  the  costs. 

Dart,  in  support  of  the  petition,  referred  to  the  61st  section  of 
the  stat.  18  &  14  Vict.  c.  35,  as  authorising  the  proposed  order  (l). 

Sir  J.  Parker,  V.-C,  after  some  hesitation,  made  the  order* 
(1)  See  now  the  Trustee  Act,  1893,  8>  38. 
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I85S.  INGLIS  V.  The  GKKAT   NOfiTHERN  KAILWAY 

-"(fL"*  COMPANY. 

Lord  ST.  (16  Jurist,^89d— 898  }  S.  G  1  Macq.  H.  L.  112.) 

LjEONA&OS, 

L*C.  By  the  Compauiee  Olauses  Consolidtitiou  Act,  1 845,  directors  of  a  Company 

[  895  ]  have  power  t )  declare  shares  forfeited  wheu  a  call  is  in  arrear  for  a  certain 

tilne,  and  that  whether  the  Company  have  sued  for  the  amount  of  such 
call  or  not.  By  the  private  Act  of  a  Company  power  was  given  to  cancel 
any  forfeited  shares  where  the  market  price  is  not  sufficient  to  realLse  a  sum 
equal  to  the  arrears  of  the  calls,  and  to  issue  so  many  new  shares,  and  of 
such  nominal  amount,  as  they  may  think  ht,  provided  the  capital  to  be 
represeuted  by  such  new  shares  shall  not  in  the  whole  exceed  the  capital 
represented  by  the  unpaid  portion  of  the  shares  which  shall  be  so  cauoelied : 
lield,  that  the  remedy  given  by  this  latter  provision  was  cumulative,  and 
that  an  action  for  calls  was  maintainable  notwithstanding  that  the  shares 
had  been  forfeited  and  cancelled. 

Held  aliM),  that  it  was  no  answer  to  the  action  to  say  that  new  shares  had 
been  issued  and  sold  in  lieu  of  the  cancelled  shares,  which  realised  a  sum 
greater  than  the  unpaid  portion  of  the  cancelled  shares ;  but  the  original 
shareholder  will  be  entitled  to  the  benefit  of  payments  made  in  i-espect  of 
the  new  shares. 

The  Companies  Clauses  Consolidation  Act,  1845,  enacts  that  the  Company 
shall  keep  a  book,  to  be  called  "  The  iiegister  of  !Shareholders,"  which  is 
to  contain  the  names,  &c.  of  the  shareholders,  and  to  be  authenticated  by 
the  common  seal  of  the  Company,  which  book  was  to  be  primd  J<uu 
evidence  of  a  party  being  a  bhai-ehulder.  In  the  present  case  the  register 
book  consisted  of  several  large  volumes,  the  last  of  which  only,  containing 
a  recapitulation  of  the  previous  volumes,  was  authenticated  by  the  seal  of 
the  Company :  Ileld,  that  this  was  sufficient,  and  that  it  w^as  properly 
received  in  evidence. 

The  Companies  Clauses  Consolidation  Act  directs  that  all  minutes  of 
proceedings  of  director  shall  be  entei'ed  in  a  book,  **  and  every  such  entry 
shall  be  signed  by  the  chairman  of  such  meeting,  and  such  entry,  so  signed, 
shall  be  received  in  evidence,"  &c* :  lield,  foUowmg  Miles  v.  Bvu4fh  (1), 
that  whei-e  a  meeting  for  a  particular  purpose  was  aujuurned  to  a  subcse* 
queut  day,  and  the  minutes  of  the  adjourned  meeting  alune  were  signed 
by  the  chairman,  the  minute  was  properly  admissible  in  evidence. 

This  was  an  appeal  from  a  decision  of  the  Court  of  Session  in 
Scotland  upon  a  bill  of  exceptions.  In  1847  the  respondents,  who 
were  incorporated  under  the  9  &  10  Vict.  c.  Ixxi.,  brought  an  action 
of  debt  against  the  appellant,  who  resided  in  Edinburgh,  for  calls 
due  on  eight  shares,  amounting  to  3U.  The  English  (Companies 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16,  s.  164,  provides,  that 
if  any  shareholder  resides  in  Scotland,  ''  it  shall  be  lawful  for  the 
Company  to  proceed  against  him  in  Scotland,  and  to  sue  for  and 
recover  the  amount  of  such  call,  or  to  declare  such  share  forfeited^ 

(1)  61  B.  £.  409  (3  Q.  B.  84d}. 
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in  each  manner  as  is  by  the  Companies  Glauses  .Consolidation 
(Scotland)  Act,  18i5  (8  &  9  Vict.  c.  17),  provided."  In  that  action 
the  followiug  issue  was  sent  to  trial :  *"  Whether  the  defender  is  the 
holder  of  eight  shares  of  the  said  Great  Northern  Bail  way  Company, 
aud  as  such  is  indebted  and  resting  owing  to  the  pursuers  in  the 
sum  of  18^.,  bemg  the  amount  of  his  proportion,  appending  to  his 
said  shares,  of  a  call  of  21.  58.  per  share,  made  on  the  28th  May, 
and  payable  on  the  80th  June,  1847  ;  as  also  in  the  sum  of  16/., 
being  the  amount  of  his  proportion,  as  aforesaid,  of  a  call  of  2/.  per 
share  made  on  the  27th  August,  and  payable  on  the  80th  September, 
1847,  with  interesD  on  the  said  two  several  sums  ?**  A  verdict  was 
given  for  the  defender,  but  on  motion  by  the  pursuers  for  a  new 
trial  on  the  ground  of  misdirection,  the  rule  for  a  new  trial  was 
made  absolute.  Before  the  new  trial  was  had,  a  change  took  place 
in  the  circumstances  of  the  parties,  which  rendered  a  change 
necessary  in  the  form  of  the  issue.  By  the  dOth  section  of  the 
Companies  Clauses  Consolidation  Act,  1845,  the  8  &  9  Vict.  c.  16, 
ib  is  provided,  that,  *'  if  any  shareholder  fail  to  pay  any  call  payable 
by  him,  together  with  the  interest,  if  any,  that  shall  have  accrued 
thereon,  the  directors,  at  any  time  after  two  months  from  the  day 
appointed  for  the  payment  of  such  call,  may  declare  the  share  in 
respect  of  which  such  call  was  payable  forfeited,  and  that  whether 
the  Company  have  sued  for  the  amount  of  such  call  or  not."  And 
by  the  Great  Northern  Railway  Acts  Amendment  Act,  12 &  13  Vict, 
c.  Ixxxiv.,  s.  25,  it  was  enacted,  "'  that  in  any  case  in  which  it  shall 
happen  that  the  market  price  of  shares,  which  may  be  forfeited  for 
non-payment  of  calls,  shall  be  such  as  to  render  it  impossible  for 
the  Company  to  sell  the  same  so  as  to  realise  a  sum  equal  to  the 
arrears  of  calls  due  upon  the  same,  it  shall  be  lawful  for  the  Com- 
pany to  cancel  the  same  shares,  and  to  issue  so  many  new  shares, 
and  of  such  nominal  amount  as  they  may  think  ht,  provided  the 
capital  to  be  represented  by  such  new  shares  shall  not  in  the  whole 
exceed  the  capital  represented  by  the  unpaid  portion  of  the  shares 
which  shall  be  so  cancelled.''  The  Company  accordingly  took 
advantage  of  these  powers,  and  at  a  meetmg  of  the  directors  held 
on  the  27th  August,  1850,  they  resolved  that  certain  shares, 
including  those  of  the  defender,  be  forfeited ;  and  at  the  half-yearly 
meeting  of  the  Company,  held  on  the  29th  August,  1850,  it  was 
resolved  that  the  said  forfeiture  of  the  said  shares  be  confirmed, 
and  that  they  be  sold,  or  otherwise  disposed  of  by  cancelUng,  at 
the  discretion  of  the  directors.     On  the  26th  September,  1850,  the 
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directors,  by  virtue  of  their  special  Act,  the  12  &  13  Vict.  c.  Ixxxiv., 
8.  26,  resolved  that  the  said  shares  ''  be  and  are  hereby  cancelled/' 
Under  these  circumstances  the  pursuers  applied  to  the  Coart  to 
amend  the  issue,  and  that  instead  of  the  words  ''whether  the 
defender  is  the  holder,"  these  words  should  be  substituted,  *'  whether 
the  defender  was  at  the  date  of  making  the  calls  after  mentioned 
the  holder,*'  &c.  To  this  application  the  defender  objected,  that 
subsequently  to  the  forfeiture  and  cancellation  of  liis  shares  the 
pursuers  had  issued,  in  lieu  of  the  defender's  shares,  new  preferable 
shares  for  12/.  lO^t.  each,  two  of  the  latter  coming  in  place  of  one 
of  the  former :  that  for  the  12Z.  10s.  preferable  shares  so  issued  by 
the  pursuers,  they  had  actually  received  an  average  price  of 
111.  12s.  6d.  per  share:  that  the  pursuers  had  thus  gained  on  each 
forfeited  share  as  follows : 

One  old  share,  value 25    0    0 

Deposit  paid  thereon 3  15     0 

Difference,  being  unpaid  portion 21     5    0 

Amount  actually  raised  in  lieu  thereof,  viz.  two 
12/.  108.  shares,  issued  at  11/.  12«.  Qd 23     5    0 

Surplus  per  share £2    0    0 


And  he  insisted  that  the  Company  having  thus  cancelled  his  shares 
and  issued  new  stock,  he  was  thereby  released,  and  no  cause  of 
action  any  longer  remained,  since  the  shares  no  longer  existed. 
The  Court  held  this  objection  bad,  and  allowed  the  issue  to  be 
amended. 
[  '896  ]  At  the  trial  of  the  amended  issue  a  verdict  was  given  *for  the 

pursuers,  and  the  defender  tendered  a  bill  of  exceptions  involving 
several  points :  First,  that  the  register  of  the  Company,  given  in 
evidence,  was  not  in  the  terms  of  the  statute.     The   Companies 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16,  s.  9,  enacts,  that  '*  the 
Company  shall  keep  a  book,  to  be  called  '  The  llegister  of  Share- 
holders,' and  in  such  book  shall  be  fairly  and  distinctly  entered 
from  time  to  time  the  names  of  the  several  corporations,  and  the 
names  and  additions  of  the  several  persons  entitled  to  shares  in 
the  Company,  together  with  the  number  of  shares  to  which  such 
shareholders    shall    be    respectively  entitled,  distinguishing  each 
share  by  its  number,  and  the  amount  of  the  subscriptions  paid  on 
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Bnch  shares,  and  the  surnames  or  corporate  names  of  the  said 
shareholders  shall  be  placed  in  alphabetical  order ;  and  such  book 
shall  be  authenticated  by  the  common  seal  of  the  Company  being 
affixed  thereto,  and  such  authentication  shall  take  place  at  the  first 
ordinary  meeting  or  at  the  next  subsequent  meeting  of  the  Com- 
pany, and  so  from  time  to  time  at  each  ordinary  meeting  of  the 
Company."  The  28th  section  enacts,  that  "  the  production  of  the 
register  of  shareholders  shall  be  p'ima /aci>  evidence  of  such  defen- 
dant being  a  shareholder,  and  of  the  number  and  amount  of  his 
shares."  It  appeared  at  the  trial  that  the  register  of  shareholders, 
which  was  produced,  consisted  of  several  volumes,  in  which  the 
names  of  the  shareholders  were  entered  continuously  in  alphabetical 
order.  The  first  column  of  each  page  contained  the  name  and 
designation  of  the  shareholder ;  the  second  contained  the  number 
of  shares  held  by  him,  with  their  distinguishing  numbers ;  and  the 
remaining  columns  contained  the  number  of  shares,  with  the 
amount  of  **  calls  paid  "  on  them.  At  the  end  of  the  last  of  this 
series  of  volumes  there  was  a  recapitulation  of  their  contents.  The 
first  column  of  the  recapitulation  contained  the  letters  of  the 
alphabet.  There  was  entered,  opposite  to  each  letter,  in  the  second 
column,  the  total  number  of  shares  held  by  the  parties  whose  names 
began  with  that  letter  ;  and  in  the  third,  the  amount  paid  by  these 
shareholders.  The  sums  of  the  two  last  columns  were  added  up  at 
the  bottom.  The  Company's  seal  was  affixed  to  this  recapitulation, 
but  not  to  any  of  the  preceding  volumes.  A  new  register  was  made 
up  before  each  half-yearly  meeting  of  directors,  and  in  all  these 
registers  the  defender  was  entered  as  proprietor  of  eight  shares, 
upon  which  80Z.  had  been  paid.  The  second  exception  was,  that 
there  was  no  proof  of  the  due  appointment  of  the  finance  com- 
mittee, who  made  the  calls,  as  the  minute  of  the  meeting  at  which 
they  were  appointed  was  not  signed.  It  appeared  from  excerpts  of 
the  books,  that  this  meeting  was  held  on  the  18th  August,  when  it 
was  adjourned  to  the  next  day,  the  19th  August,  and  that  only  the 
minutes  of  the  latter  day  were  signed  by  the  chairman,  Mr.  Astell, 
who  had  been  chairman  on  both  occasions.  A  witness  at  the  trial 
also  proved  being  present  when  the  finance  committee  was 
appointed,  and  at  all  its  meetings.  The  validity  of  the  appoint- 
ment of  the  finance  committee  depended  upon  due  compliance 
with  the  following  sections  of  the  8  &  9  Vict.  c.  16,  namely, 
sects.  95,  98,  and  99. 

Beet.  95.  "  It  shall  be  lawful  for  the  directors  to  appoint  one  or 


INGLIS 

t. 

Thb  Great 

nobthrun 

Railway 

Company. 


886  1852.    H.  L.    16  JURIST,  896.  [r.^. 

Iholib       more  committees,  consisting  of  such  number  of  directors  as  they 

TuK  orkat    think  fit,  within  the  prescribed  limits,  if  any ;  and  they  may  grant 

lUiLWAY     *^  ^^ch  committees  respectively  power,  on  behalf  of  the  Company, 

CoMFAmr.     to  do  any  acts  relating  to  the  affairs  of  the  Company  which  the 

directors  could  lawfnMy  do,  and  which  they  shall  from  time  to  time 

think  proper  to  intrust  to  them." 

Sect.  98.  **  The  directors  shall  cause  notes,  minutes,  or  copies,  as 
the  case  may  require,  of  all  appointments  made  or  contracts  entered 
into  by  the  directors,  and  of  the  orders  and  proceedings  of  all 
meetings  of  the  Company,  and  of  directors  and  committees  of 
directors,  to  be  duly  entered  in  books  to  be  from  time  to  time  pro- 
vided  for  the  purpose,  which  shall  be  kept  under  the  superintendence 
of  the  directors ;  and  every  such  entry  shall  be  signed  by  the'chair- 
man  of  such  meeting ;  and  such  entry,  so  signed,  shall  be  received 
as  evidence  in  all  Courts,  and  before  all  Judges,  justices,  and  others, 
without  proof  of  such  respective  meetings  having  been  duly  con- 
vened or  held,  or  of  the  persons  making  or  entering  such  orders  or 
proceedings  being  shareholders,  or  directors,  or  members  of  com- 
mittee respectively,  or  of  the  signature  of  the  chairman,  or  of  the 
fact  of  his  having  been  chairman ;  all  of  which  last-mentioned 
matters  shall  be  presumed  until  the  contrary  be  proved." 

Sect.  99.  "  All  acts  done  by  any  meeting  of  directors,  or  of  a 
committee  of  directors,  or  by  any  person  acting  as  a  director,  shall, 
notwithstanding  it  may  be  afterwards  discovered  that  there  was 
some  defect  in  the  appointment  of  any  such  directors  or  persons 
acting  as  aforesaid,  or  that  they  or  any  of  them  were  or  was  dis- 
qualified, be  as  valid  as  if  every  such  person  had  been  duly  appointed, 
and  was  qualified  to  be  a  director." 
The  Court  of  Session  disallowed  the  exceptions. 
From  that  decision,  and  from  the  previous  decision,  allowing  the 
issue  in  the  action  to  be  amended,  the  present  appeal  was  brought 
by  the  defender. 

BetheU  and  Anderson^  in  support  of  the  appeal,  contended,  on 
the  terms  of  the  statute,  that  the  Company  having  cancelled  and 
sold  the  shares  which  had  belonged  to  the  appellant,  there  were  no 
longer  any  shares  in  existence  in  respect  of  which  former  share- 
holders could  be  considered  liable.  As  to  the  register  book  being 
evidence,  and  the  non -signing  of  the  minute  appointing  the  finance 
committee,  they  contended  that  the  statute  must  be  strictly  con- 
strued,   citing    Bain    v.    The    Whitehaven    and  Fume$s    Railway 
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Phipson,  for  the  respondents,  contended  that  the  circiim^tance 
of  the  shares  haying  been  cancelled  made  no  difference,  except  as  to 
the  propriety  of  altering  the  form  of  the  issue,  and  that  the  remedy 
by  cancelling  and  selling  was  a  cumulative  remedy:  The  Great 
Northern  Railway  Company  v.  Kennedy  (8)  ;  and  he  submitted  that 
it  would  have  been  sufficient  under  the  statute  to  have  proved  that 
the  appellant  had  been  the  holder  at  the  time  when  the  action  was 
first  brought :  The  Belfast  and  County  Down  Railway  Company  v. 
Strange  (4) ;  Tlie  East  Lancashire  Railway  Company  v.  Croxion  (6). 
As  to  the  objection  to  the  register  book,  he  contended  that  as  the 
book  consisted  of  several  volumes,  it  was  a  sufficient  compliance 
with  the  statute — indeed,  the  only  reasonable  compliance  that  it 
was  capable  of — if  the  seal  was  attached  to  the  last  volume  of  the 
series.  As  to  the  proof  of  the  appointment  of  the  finance  com- 
mittee, he  submitted  that  an  adjourned  meeting  was  to  all  intents 
and  purposes  to  be  considered  a  continuation  of  the  original  meeting, 
and  that  therefore  the  resolution  as  to  the  appointment  of  the  com- 
mittee was  properly  signed  ;  but  that  even  were  this  not  so,  it  was 
competent  to  prove  the  due  appointment  of  the  finance  committee 
otherwise  than  by  the  entry  in  the  books,  which  mode  of  proof  was 
in  fact  a  privilege  given  to  the  Company:  Miles  v.  Bough {^),  and 
that  this  had  been  proved  aliunde, 

Anderson,  in  reply. 

The  Lord  Chancellor  : 

This  was  an  action  brought  by  the  Great  Northern  Railway 
Company  against  a  holder  of  a  few  shares  for  two  calls,  amounting 
together  to  34i.  The  right  to  bring  the  action  in  Scotland  is  given 
by  the  8  &  9  Vict.  c.  16,  s.  164,  which  Act  is  incorporated  in  the 
9  &  10  Vict.  c.  Ixxi.,  being  the  Act  establishing  this  Railway  Com- 
pany;  and  although  some  argument  was  raised  upon  the  particular 
wording  of  the  clause,  yet  I  *think  that  it  gives  to  the  Company  all 
the  remedies  provided  by  the  Companies  Clauses  Consolidation 
(Scotland)  Act,  1845.  The  latter  Act,  8  &  9  Vict.  c.  17,  s.  27,  enacts, 
that  "in  any  action  or  suit  to  be  brought  by  the  Company  against 


IKOLIS 

r. 

Thb  Grrat 

North  bbn 

Railway 

Company. 


(1)  7  Bell's  App.  Cas.  108. 

(2)  80  R.  R.  642  (4  Ex.  426). 

(3)  80  R.  R,  635  (4  Ex.  417). 


(4)  1  Ex.  739. 

(5)  5  Ex.  287. 

(6)  61  R,  R.  409  (3  Q.  B.  845), 
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any  shareholder  to  recover  any  money  due  for  any  call,  it  shall  not 
be  necessary  to  set  forth  the  special  matter,  but  it  shall  be  sufficient 
for  the  Company  to  aver  that  the  defender  is  the  holder  of  one  share 
or  more  in  the  Company,  (stating  the  number  of  shares),  and  is 
indebted  to  the  Company  in  the  sums  claimed."  And  by  sect.  28  it 
is  enacted/' that  on  the  trial  or  hearing  of  such  action  or  suit  it 
shall  be  sufficient  to  prove  that  the  defender,  at  the  time  of  making 
such  call,  was  a  holder  of  one  share  or  more  in  the  undertaking,  and 
that  such  call  was  in  fact  made,  and  such  notice  thereof  given,  as  is 
directed  by  this  or  the  special  Act."  Now,  the  new  issue  adopted 
the  very  terms  of  sect.  28,  which  by  law  would  equally  have  applied 
to  the  first  issue,  which  was  framed  under  sect.  27 ;  and  it  would  not 
have  been  necessary  to  have  altered  the  first  issue  if  the  shares  had 
not  been  cancelled  subsequently  to  bringing  the  action.  It  is  quite 
settled  that  the  term  ''is"  means  "is  at  the  time  of  the  call  made:" 
The  Belfast  and  County  Down  Railway  Company  v.  StranffeO);  and 
the  statute  has  received  a  liberal  construction  :  The  East  Ijanca^hire 
liailway  Company  v.  Croxton  (2).  The  provisions  of  the  Companies 
Clauses  Consolidation  Act,  which  apply  to  this  case,  enable  the 
Company  to  enforce  the  payment  of  calls  by  action  or  suit,  and  give 
powers  to  the  Company  to  forfeit  shares  for  non-payment  of  calls, 
whether  the  Company  have  sued  for  the  amount  of  such  calls  or  not : 
and  it  has  been  decided  that  the  right  to  declare  shares  forfeited  is 
not  an  alternative  remedy  with  the  right  of  action,  but  that  the 
words  of  the  Act  are  cumulative:  The  Great  Northern  liailway 
Company  v.  Kennedy  (3) ;  and,  indeed,  it  is  not  disputed  by  the 
appellant,  that  if  the  shares  in  question  had  been  merely  declared 
to  be  forfeited,  the  right  of  action  would  have  remained.  But  it  was 
insisted  that  the  cancellation  superinduced  upon  the  forfeiture,  and 
the  issue  of  new  shares  dissolved  the  contract  and  destroyed  the 
right  of  action.  The  power  to  cancel  the  shares  was  given  to  this 
Company  by  the  12  &  13  Vict.  c.  Ixxxiv.,  which  enacted  (his  Lordship 
here  read  the  section,  and  proceeded:)  After  a  declaration  of 
forfeiture,  the  directors  ultimately,  in  September,  1850,  cancelled 
the  shares  in  question ;  and  this  was  long  after  the  institution  of 
the  action.  Now,  unless  some  solid  distinction  can  be  shown  at? 
regards  the  interest  of  the  shareholder  between  forfeiture  and 
cancellation,  it  appears  to  me,  my  Lords,  that  the  same  rule  must 
prevail  as  to  both.    Much  argument  was  raised  upon  the  right  to 

(1)  1  Ex.  739.  (3)  80  R.  E.  635  (4  Ex.  417). 

(2)  6  Ex.  287. 
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issue  new  shares,  so  as  to  make  up  the  amount  of  capital  in  the 
Company;  but  it  does  not  appear  to  me  that  this  is  an  objection,  if  the  Grbat 
it  be  one,  which  it  is  competent  to  the  appellant  to  make.  The 
Companies  Clauses  Consolidation  Act  provides  in  every  way  for  the 
real  interests  of  tlie  shareholder  even  after  forfeiture;  and  in  The 
Oreat  Northern  Railway  Company  v.  Kennedy  (1),  Parke  and 
Alderson,  BB.,  were  both  of  opinion,  that  if  the  forfeited  shares 
were  converted  into  other  shares,  the  shareholder  against  whom  an 
action  for  calls  had  been  brought  would  be  entitled  to  the  benefit  in 
satisfaction  pro  tanto;  so  that  on  applying  to  the  Court  to  stay  pro- 
ceedings on  payment  of  the  portion  of  the  debt  and  costs  beyond 
the  value  of  the  new  shares,  the  Court  would  stay  the  proceedings 
accordingly.  If,  therefore,  the  forfeiture  of  shares,  and  the  con- 
version of  them  into  other  shares,  where  there  is  no  direct  power  to 
cancel  the  original  shares  and  to  issue  new  ones,  would  give  to  the 
original  shareholder  any  benefit  to  which  he  might  be  entitled  after 
payment  of  the  calls  and  costs,  it  cannot  vary  the  case  that  a  direct 
power  is  given  to  the  Company  to  cancel  shares  and  issue  new  ones, 
for  the  right  of  the  shareholder  to  the  benefit  of  the  new  shares  would 
be  precisely  the  same  as  in  the  first  case.  The  power  to  cancel  only 
arises  where,  after  forfeiture,  the  arrears  of  calls  cannot  be  raised 
by  a  sale;  and  there  the  right  of  action  to  recover  the  deficiency 
remains  in  the  Company.  This  view  of  the  case  answers  the 
objection  which  was  strongly  urged  at  your  Lordships'  Bar,  that  the 
alteration  of  the  first  issue  excluded  the  appellant  from  showing 
that  a  change  of  interest  had  taken  place,  because  that  could  not  go 
in  bar  of  the  action,  but  the  defendant  would  be  entitled  to  any 
benefit  to  be  derived  from  such  change,  notwithstanding  the 
recovery  in  the  action ;  and  the  interlocutors  of  the  Court,  I  think, 
have  reserved  to  the  appellant  the  means  of  enforcing  any  rights  to 
which  he  is  entitled.  At  the  trial  of  the  second  issue  the  counsel 
for  the  appellant  tendered  evidence  to  prove  the  cancellation  of  the 
stock,  and  the  issue  of  new  shares,  &c.,  but  that  evidence  was 
rejected  by  the  learned  Judge  who  tried  the  cause;  and  his  rejection 
of  that  evidence  formed  part  of  the  bill  of  exceptions.  This  exception, 
however,  was  not  insisted  on  in  the  Court  of  Session,  as  the  cancel- 
lation of  the  shares,  if  it  had  any  effect,  might  receive  it  in  the 
accounting  on  that  head,  of  which  the  plaintiffs  admitted  the 
competency,  notwithstanding  the  verdict.  The  remaining  objections 
are  technical  ones,  raised  by  the  bill  of  exceptions  on  the  trial  of  the 
(1)  80  E.  R.  635  (4  Ex.  417). 
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second  issue.    The  first  objection  was  to  the  reception  in  evidence  of 
the  register  of  shareholders.   The  law  enables  Companies  to  produce 
their  register  as  evidence,  but  provides  that  the  book  should  be 
authenticated  by  the  common  seal  of  the  Company  being  affixed 
thereto.     The   objection  was,  that  the  register  was  contained  in 
several  volumes,  and  that  the  last  of  the  series  only  had  had  the 
common  seal  of  the  Company  affixed  to  it.    There  were  several  very 
bulky  volumes:  they  followed  each  other  alphabetically  and  con- 
secutively, and  manifestly  formed  part  of  the  same  series;  and  the 
last  volume  contained,  not  only  a  completion  of  the  register,  but 
(which  was  not  required  by  the  Act  of  Parliament)  at  the  end  of  it, 
and  before  the  seal,  a  recapitulation  of  the  contents  of  the  preceding 
volumes.     They  were  laid  upon  the  table  of  this  House,  and  every 
volume  was  a  ponderous  one.     The  contention  was,  that  instead  of 
being  inclosed  in  several  bindings  for  the  sake  of  convenience,  they 
ought  to   have   been   bound   in   one  volume,  which  would  have 
rendered  it  impossible  to  make  use  of  them  in  the  course  of  business. 
I  think,  my  Lords,  it  would  be  contrary  to  the  real  meaning  and 
spirit  of  the  Act  to  put  this  restricted  construction  upon  it.     These 
volumes  did,  together,  constitute  a  book  containing  a  register  of  the 
shareholders,  to   which  the  common  seal   of  the   Company  was 
properly  affixed.     I  rather  think  that  if  the  common  seal  had  been 
affixed  to  every  volume,  the  appellant  would  have  considered  the 
register  still  more  objectionable.     The  next  exception  to  the  ruling 
of  the  Judge  was,  that  the  evidence  of  the  appointment  of  the 
finance  committee,  which  was  necessary  in  order  to  prove  the  call, 
was  not  admissible,  because  a  minute  of  the  board  of  the  18th 
August,  1846,  at  which  the  finance  committee  was  appointed,  was 
not  signed.     Now,  this  board  was  adjourned  to  the  19th  August, 
and  the  minute  of  the  adjourned  meeting  is  signed.     The  secretary 
to  the  Company  swore  that  it  was  one  continuous  meeting  and 
minute,  and  that  the  next  meeting  was  on  the  1st  September,  and 
that  the  minute  of  it  begins :  "  The  minutes  of  the  last  meeting, 
held  on  the  18th  August,  read  and  confirmed" — treating  the  IBth 
and  19th  as  one  meeting.     This  is  confirmed  by  the  books.     At  all 
these  meetings  Mr.  Astell  was  in  the  chair,  and  he  signed  both  the 
minutes  of  the  adjourned  meeting  of  the  19th  August  and  of  the 
1st   September;   and  on  the  27th  September,   at  a  meeting,  the 
minute  of  which  was  regularly  *signed  by  the  chairman,  all  com- 
mittees were  re-appointed :  and  all  these  proceedings  took  place 
before  the  first  call.     The  objection  was  founded  upon  sect.  98  of 
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the  Companies  Clauses  Consolidation  Act,  which  required  entries 

of  minutes  to  be  si^^ned  by  the  chairman  at  each  meeting,  and  made 

such  entries  evidence.    But  independently  of  the  evidence  furnished 

by  the  books  of  the  Company,  the  fact  of  the  due  appointment  of 

the  finance  committee  was  proved  by  a  witness,  and  his  evidence 

was  admissible  evidence,  for  the  Act  confers  a  privilege,  but  does 

not  exclude  other  evidence  of  the  fact.     It  is  not  necessary  to  make 

any  further  observations  on  these  points,  inasmuch  as  the  validity 

of  the  minutes  as  signed,  and  the  admissibility  of  the  other  evidence, 

will  be  ruled  by  your  Lordships  in  favour  of  the  respondents,  upon 

the  authority  of  Miles   v.  Bough  (1).     The  result  is,  that  all  the 

objections  urged  by  the  appellant's  counsel  at  your  Lordships'  Bar 

have    failed,   and    therefore   I   beg   to    move  that  the  appeal  be 

dismissed,  with  costs. 

Interlocutors  affirmedy  with  costs, 

(1)  61  E.  R.  409  (3  a  B.  845). 
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II  i;     '  In  settling  a  Bcbeme  for  letting  lands  belonging  to  a  charity,  a  clause 

r  ^^{^^  aprainst  aflsijjning  to  **an  indigent  or  improper  person"  was  omitted,  ^s 

likely  to  lead  to  litigation. 

Wbore  the  objects  of  n  charity  are  numerous,    and  the  sums  to  \*- 

diHtrilmted  are  small,  the  party  charged  vith  the  distiibution  of  the  ehantr 

fund  will  bo  directed  to  lay  annually  a  debtor  and  creditor  account  bef^r*- 

[  •900  1  *^^  AHitrueii'ihuerah  and  that  notwithstanding  ♦there  is  a  r^^ar  audit*  r 

of  the  accounts  of  the  charity. 

This  was  an  information  which  had  been  filed  for  the  purpose  of 
having  the  estates  belonging  to  the  charity  put  upon  a  more 
advantageous  footing  as  to  letting  and  otherwise.  In  settling  the 
scheme,  it  appeared  that  all  the  old  leases  contained  a  covenant 
against  assigning  to  an  indigent  or  improper  person.  The  obieci> 
of  the  charity  were  very  numerous,  and  the  sums  to  be  paid  wer^^ 
of  very  small  amount. 

Sir  J.  RoMiLLY,  M.  R.,  observed,  that  the  clause  which  had  hitherto 
been  inserted  in  the  leases,  restraining  assignment  to  an  indigent 
or  improper  person,  was  one  which  was  almost  certain  to  lead  to 
great  litigation,  and  suggested  its  being  omitted  in  all  future  leases. 

IL  Palmer y  for  the  relators,  and  W.  A/.  JaineSj  for  the  Attom<  if- 
General,  concurring  in  this  view,  it  was  directed  that  this  clause 
should  be  omitted  in  all  future  leases. 

Sir  J.  RoMiLLY,  M.  R.,  then  observed,  that  as  the  sums  to  l^e 
paid  were  very  nunaerous,  and  of  small  amount,  the  minister  wlio 
was  to  distribute  them  must  be  directed  to  lay  before  the  Attometh 
General  once  in  every  year  a  debtor  and  creditor  account.  This 
would  preserve  regularity. 

Glasge  and  Buck,  for  the  minister,  objected  to  a  direction  to 
this  effect  being  inserted,  on  the  ground  of  there  being  a  regular 
auditor;  but 

Sir  J.  RoMiLLY,  M.  R.,  said  that  in  all  cases  of  this  kind  he 
required  such  a  direction  to  be  inserted,  as  he  found,  in  many  cases, 
that  in  reality  the  audit  became  a  mere  form  and  a  nullity. 

A  direction  to  the  above  effect  was  accordingly  inserted. 
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MOATE  V.  MOATE.  i852. 

(16  Jurist,  1010—1011.)  ^w«^7. 

A  bequest  was  made  to  one  for  life,  and  then  to  be  divided  among  four       Paukeb, 
legatees  equally,  as  tenants  in  common ;  if  either  died  in  the  life  of  the  *"  *  ^ 

tenant  for  life,  his  share  to  be  divided  among  his  children  ;  if  either  died  L  1^1^  j 
during  that  peiiod  without  leaving  issue,  then  his  share  to  go  to  the 
survivors  or  survivor  of  them.  One  died  leaving  nine  children,  and  then 
another  died  without  issue,  and  then  the  tenant  for  life  died :  Held,  that 
the  children  of  the  legatee  who  died  first  took  no  interest  in  the  share  of 
the  one  who  died  afterwards  without  issue. 

Robert  Moate  made  his  will,  dated  the  10th  June,  1833,  bo  far 
as  material,  in  the  following  words  :  "I  give  and  bequeath  unto  my 
dear  daughter  Mary  Ann  Moate,  and  my  dear  sons  Joseph  Moate, 
Samuel  Moate,  and  Septimus  Richard  Moate,  and  the  survivors  and 
survivor  of  them,  and  the  executors  or  administrators  of  such 
survivor,  the  sum  of  3,000i.  stock  in  the  New  3i.  10«.  per  cent. 
Annuities,  standing  in  my  name  in  that  stock  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  to  hold  tlie  said 
sum  of  3,000{.  stock,  and  all  interest  and  dividends  to  become  due  and 
payable  in  respect  thereof,  unto  them,  the  said  Mary  Ann  Moate, 
Joseph  Moate,  Samuel  Moate,  and  Septimus  Richard  Moate,  and 
the  survivors  or  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  upon  trust  that  they,  the  said 
Mary  Ann  Moate,  Joseph  Moate,  Samuel  Moate,  and  Septimus 
Richard  Moate,  and  the  survivors  or  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  do  and  shall  receive 
and  take  the  interest  and  dividends  which  shall  become  due  in 
respect  thereof,  and  pay  the  same  and  every  part  thereof  unto  my 
said  dear  wife,  Mary  Moate,  for  and  during  the  term  of  her  natural 
life,  and  towards  the  maintenance  of  herself  and  the  maintenance 
and  support  of  my  dear  son  John  Moate,  during  the  term  of  his 
natural  life  ;  and  immediately  after  the  'decease  of  my  said  dear  [  •loii  ] 
wife,  Mary  Moate,  then  1  direct  my  said  trustees,  and  the  survivors 
or  survivor  of  them,  and  the  executors  or  administrators  of  such 
suivivor,  to  pay  and  apply  the  said  interest  and  dividends  of  the 
said  sum  of  3,000{.  stock  in,  towards,  and  about  the  maintenance 
and  support  of  my  said  son  John  Moate,  for  and  during  the  term 
of  his  natural  life,  and  the  same  to  be  from  time  to  time  paid  and 
applied  by  them,  my  said  trustees,  in  such  parts  and  proportions, 
and  in  such  manner  and  form,  as  they,  or  any  two  of  them,  or  the 
executors  or  administrators  of  the  survivor  of  them,  shall  think 
proper  or  expedient,  and  as  shall  in  their,  her,  or  his  opinion  be 
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MoATK  most  condacive  to  the  happiness  and  comfort  of  my  said  son  John 
MoATB.  Moate ;  and  from  and  immediately  after  the  decease  of  my  said  sou 
John  Moate,  I  give  and  bequeath  the  said  sum  of  8,0O0Z.  stock,  and 
all  benefit  and  advantage  thereof,  unto  my  dear  daughter  Mary 
Ann  Moate,  and  my  said  dear  sons  Joseph  Moate,  Samuel  Moate, 
and  Septimus  Richard  Moate,  to  be  divided  equally,  share  and  share 
alike;  and  I  hereby  direct,  that  in  the  event  of  the  death  of  eitlier 
of  them,  the  said  Mary  Ann  Moate,  Joseph  Moate,  Samuel  Moate, 
or  Septimus  Richard  Moate,  during  the  lifetime  of  my  said  son 
John  Moate,  the  share  of  him,  her,  or  them  so  dying  shall  be 
divided  among  all  and  every  the  child  or  children  of  him,  her,  or 
them  so  dying  in  the  lifetime  of  my  said  son  John  Moate,  upon 
such  child  or  children  attaining  the  age  of  twenty-one  years  ;  and 
in  case  of  the  death  of  any  or  either  of  them,  the  said  Mary  Ann 
Moate,  Joseph  Moate,  Samuel  Moate,  and  Septimus  Richard  Moate, 
during  the  lifetime  of  my  said  son  John  Moate,  without  leaving 
issue,  then  I  direct  that  the  share  of  him,  her,  or  them  so  dying 
shall  be  divided  among  the  survivors  and  survivor  of  them,  the  said 
Mary  Ann  Moate,  Joseph  Moate,  Samuel  Moate,  and  Septimus 
Richard  Moate."  The  testator  appointed  his  wife  Mary  Moate,  his 
daughter  Mary  Ann  Moate,  and  his  sons  Joseph  Moate  and 
Septimus  Richard  Moate  executors,  and  they,  alter  his  death, 
proved  his  will.  The  testator's  son  Samuel  Moate  died  on  t)  e  3rd 
May,  1839.  The  testator's  daughter  Mary  Ann  Moate  died  .n  the 
18th  June,  1889,  unmarried.  Mary  Moate,  the  testator's  widow, 
died  on  the  27th  December,  1845.  The  testator's  son  John  Moaie 
died  on  the  drd  June,  1846.  The  testator's  son  Samuel  Moate  left 
a  widow  and  nine  children,  who,  on  the  death  of  their  father,  look 
a  vested  interest  in  one-fourth  part  of  the  legacy  of  3,000/.  stock. 
These  nine  children  filed  the  present  claim  against  Septimus 
Richard  Moate,  claiming  to  have  one  equal  ninth  part  of  the  sums  of 
750L  and  156L,  32.  58.  per  cent.  Bank  Annuities,  transferred  to 
each  of  six  of  them,  who  were  of  age,  and  to  have  the  remaining 
three  equal  ninth  parts  transferred  into  the  name  of  the  Accountant- 
General  of  this  honourable  Court,  to  the  contingent  account  of  three 
of  them,  who  were  infants ;  and  that  an  account  might  be  taken  of 
what  was  due  to  the  said  plaintiffs  in  respect  of  the  one-third  ]»art  of 
the  one-fourth  part  of  the  said  sum  of  3,000/.,  3/.  5«.  per  cent. 
Bank  Annuities,  to  which  they  became  entitled  by  reason  of  the 
death  of  the  said  Mary  Ann  Moate  without  issue  in  the  lifetime  of 
the  said  John  Moate,  and  that  for  the  purposes  aforesaid  all  proper 
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directions  may  be  given.     The  question  was,  whether,  in  fact,  they       Moatb 
took  any  interest  in  Mary  Ann's  share.  Moatb. 

Taylor,  for  the  plaintiffs,  argued  that  they  were  entitled  to  an 
interest  in  Mary  Ann's  share,  and  said  that  it  was  not  necessary  to 
contend  that  *'  survivors  "  should  be  read  "  others,"  for  the  intention 
was  that  the  children  of  any  of  the  four  persons  should  stand  in 
the  place  of  their  parent ;  and  as,  if  Samuel  had  been  living  at  this 
lime,  he  would  have  taken  one-fourth  of  Mary  Ann's  share,  so  his 
children,  standing  in  his  place,  were  entitled  to  the  same  one-fourth 
by  substitution  for  their  parent :   Willetts  v.  Willetts  (i). 

(Sir  J.  Parker,  V.-C.  :  In  that  case,  a  child  who  survived  took  a 
share  as  a  survivor,  and  that  share  was  held  to  be  subject  to  the 
gift  in  favour  of  his  issue.  That  does  not  quite  hit  this  case, 
for  Samuel  here  did  not  take  as  survivor.) 

He  cited  also  Leeming  v.  Sheiralt  (2). 

Campbell,  for  the  defendants,  cited  Croivder  v.  Stone  (a). 

Taylor,  in  reply. 

Sir  J.  Parker,  V.-C,  said  that  he  did  not  see  how  it  was  possible 
to  get  over  the  words  of  the  will.  They  clearly  imported  a  gift  to 
the  four  children  as  tenants  in  common  equally,  share  and  share 
ahke.  The  testator  then  proceeded  to  contemplate  the  event  of  any 
one  or  more  of  them  dying  in  the  lifetime  of  the  tenant  for  life, 
and  either  leaving  or  not  leaving  issue,  and  he  disposed  of  the 
shares  in  either  of  these  two  events.  If  any  child  died  in  the  life- 
time of  the  tenant  for  life,  the  share  of  that  person  so  dying,  which 
must  mean  the  one-fourth  share  of  such  person,  was  given  to  his 
children ;  and  then,  in  case  of  his  death  without  leaving  issue,  such 
share  was  given  to  the  survivors  or  survivor  of  them.  His  Honour 
said,  that,  m  the  events  which  had  happened,  Samuel  was  clearly 
not  the  survivor  ;  and  unless  the  words  *'  survivor  and  survivors  " 
could  be  read  ''other  or  others,"  he  could  not  take  any  part  of 
Mary  Ann's  share ;  and  unless  he  had  taken  it,  it  could  not  have 
been  subject  to  the  gift  in  favour  of  his  children.  There  must  be  a 
declaration  that  the  plaintiffs,  as  the  nine  children  of  Samuel,  were 
entitled  to  his  one-fourth  share,  and  that  the  share  of  Mary  Ann 

(1)  82  R.  K  6  (7  Uare,  38).  (3)  27  E.  IL  68  (3  Ru88.  217). 

(2)  62  R.  R.  1  (2  Hare,  14). 
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Moate»  at  her  death,  went  to  her  two  surviving  brothers.  These 
two  shares  of  Samuel  and  Mary  Ann  ought  to  bear  the  costs  of  the 
present  suit,  and  what  remained  of  them  must  be  divided  according 
to  the  declaration. 


1852. 
Auv.  12,13. 

TURNKK, 
V.-C. 

I  1034  ] 


WHITTINGTON   v.   CORUEK. 

(16  Jurist,  10:J4— 1035  ;  S.  C.  20  L.  T.  (O.  S.)  175  ;  1  W.  E.  30.) 

'*  Occupatiou  uuder  a  lea^  "  means  occupation  of  all  that  passed  under 
the  lease,  whether  in  actual  enjoyment  and  use  or  not,  and  whether  known 
to  exist  at  the  time  of  the  lease  or  not ;  and  therafore  a  cellar  under  certain 
demised  premises  was  held  to  be  in  the  **  occupation  of  the  lessee  uuder  the 
lease,"  although  the  tenant  of  the  neighbouring  tenement  was  in  the  actual 
use  of  the  cellar. 

This  was  a  claim  for  specific  performance  of  an  agreement  for 
purchase  of  a  house  and  premises  at  Chepstow.  The  plaintills, 
Whittington  and  Vaughan,  were  mortgagees  of  the  property,  and 
were  now  selling  under  their  power  in  the  mortgage  deed.  The 
mortgagor,  Fowler,  occupied  one  of  the  houses  in  the  mortgage 
property.  In  1847  he  had  demised  the  adjoining  house  to  the 
defendant,  Corder,  for  twenty-one  years.  Soon  afterwards  he  had 
discovered  an  old  cesspool,  totally  unoccupied,  and  extending  both 
under  the  house  occupied  by  himself  and  that  occupied  by  Corder. 
Fowler  made  an  entrance  into  this  cesspool  from  the  house  in  his 
own  occupation,  and  used  the  whole  of  it  as  a  cellar.  There  was 
no  communication  between  it  and  the  house  which  had  been 
demised  to  Corder.  Fowler  afterwards  executed  a  mortgage,  with 
power  of  sale  of  both  the  houses,  together  with  other  property,  to 
the  plaintiffs.  Default  being  made  in  payment  of  the  mortgage 
debt,  the  plaintiffs  caused  the  property  to  be  put  up  for  sale  by 
auction  on  the  26th  August,  1851,  under  the  following  description  : 
"  Lot  2.  Dwelling-house  and  shop.  No.  9,  Rodney  Place,  now  in  the 
occupation  of  Mr.  John  Corder,  as  tenant,  under  the  annual  rent  of 
150Z.,  under  a  lease  for  twenty-one  years,  from  Lady  Day,  1847. 
The  house  contains  good  dining,  drawing  rooms,  four  bed  rooms, 
and  two  attics."  ''Lot  3.  All  that  shop  immediately  adjoining 
Lot  2,  with  large  cellarage  under  ground.  Part  of  this  lot  is  now 
occupied  by  Mr.  Cordeaux ;  the  remainder  is  in  the  occupation  of 
Mr.  Thomas  Fowler."  At  the  sale  Corder  purchased  the  premises 
in  Lot  2,  described  as  being  in  his  own  occupation  under  the  lease 
of  1847.  On  the  28th  he  opened  an  entrance  from  his  own  house 
into  the  cellar  directly  underneath,  and  raised  a  brick  partition 
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between  the  portion  under  his  premises  and  the  portion  under  the    Whittino- 

TON 

adjoining  house.     The  vendors  (k)ntesting  his  right  to  this  cellar,  r. 

he  refused  to  complete  without  a  conVeyailce  of  it ;  and  the  vendors 
filed  the  present  claim  to  enforce  the  contract; 

Russell  and  J^  Hi  Palmer,  for  the  plaintiffs,  the  Vendorst 

Berry,  for  the  defendanti 

Russell,  in  reply* 

Doe  V.  Bwrt  (i)  was  the  only  dase  cited* 

Sir  G.  Turner,  V.-C.  : 

The  facts  lie  in  small  compass.  The  defendant  is  the  lessee 
under  Fowler,  under  a  lease  for  twenty-one  years,  from  the  25th 
March,  1847,  of  a  house  and  premises  at  Chepstow.  Underneath 
this  house  and  premises  there  is  an  old  cesspool,  formerly  used  for 
the  drainage  of  the  roads.  It  is  nowhere  stated  in  the  affidavits 
that  the  cesspool  was  in  use,  and  it  seems  quite  clear  that  the 
existence  of  it  was  unknown  to  the  parties  at  the  time  of  the  lease. 
The  demise  in  1847  being  of  the  house  and  premises,  the  question 
is,  what  passed  under  that  demise?  I  have  no  doubt  that  the 
cesspool  did  pass.  I  take  it  that  a  demise  of  the  surface  amounts 
to  a  demise  of  all  that  lies  above,  and  also  of  all  below,  the  surface. 
The  test  is,  could  a  man,  sifter  having  demised  the  premises  in 
these  terms,  enter  and  dig  ?  For  example,  if  a  mine  existed  under 
the  land  unknown  to  both  parties,  could  the  landlord,  after  the 
demise,  enter,  and  dig  and  search  for  minerals,  without  the  consent 
of  the  lessee  ?  The  case  of  Doe  v.  Burt  Q)  was  much  relied  upon 
by  the  plaintiffs,  but  I  think  it  does  not  apply,  because  there  the 
cellar  was  not  only  known  to  exist,  but  was  actually  in  the  occupa- 
tion of  a  third  party  at  the  time  of  the  demise.  At  the  time  of  this 
demise,  however,  the  cesspool  in  question  was  walled  in,  and, 
though  under  the  premises,  was  not  in  the  use  or  occupation  of  any 
person — in  fact,  was  not  known  to  exist.  It  was  in  1848  that 
Fowler,  being  the  owner  of  the  adjoining  land,  in  building  a  house 
on  it,  struck  the  arch  of  the  cesspool,  which  he  then  for  the  first 
time  had  any  knowledge  of.  He  immediately  proceeded  to  convert 
it  to  his  own  uses,  and  did  make  use  both  of  that  part  which  was 
under  his  own  land,  and  also  of  that  under  the  defendant's,  by 

(1)  IE.  R  367(1T.  B.  701). 
R.R. — ^voL.  xciir.  57 
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making  it  into  a  sump.  There  can  be  no  doubt  this  appropriation 
was  unwarrantable,  if  the  cesspool  in  question  was  included  in  the 
demise  to  the  defendant  in  1847.  On  the  26th  August,  1851,  a 
sale  by  auction  took  place.  (His  Honour  read  the  description  and 
particulars  of  the  sale  already  set  out.)  The  first  question  is,  what 
is  the  meaning  of  a  person  being  in  occupation  of  property  under  a 
lease?  Is  it  to  be  said  that  a  man  is  not  in  occupation  under 
a  lease  of  property  comprised  in  that  lease  unless  he  be  actively 
using  and  enjoying  it  ?  I  apprehend  that  the  true  meaning  of  the 
words  **  occupation  under  a  lease  "  is  not  actual  personal  use  and 
occupation,  but  occupation  to  which  he  is  entitled  under  the  instru- 
ment by  which  the  right  of  possession  was  granted ;  and  therefore, 
on  the  true  interpretation,  what  was  put  up  for  sale  was  all  *the 
property  included  in  the  lease ;  and  this,  as  I  have  already  stated, 
in  my  opinion,  comprised  the  cellar  in  question.  (His  Honour  then 
noticed  some  abortive  negotiations  that  had  been  entered  upon,  and 
counsers  opinion  which  had  been  taken,  and  reference  to  arbitra- 
tion, and  continued :)  I  am  not  here  to  say  whether  the  advice  so 
given  was  sound  or  not,  but  merely  notice  these  matters  as 
indicating  what  the  feelings  of  the  parties  were  on  their  alleged 
rights.  Then  looking  at  the  fact  that  the  plaintiffs  felt  they  had 
fallen  into  a  mistake,  as  appears  by  the  viatidamus  in  question,  and 
to  the  fact  that  the  defendant  swears  he  would  not  have  bought  had 
he  not  expected  to  have  possession  of  the  cellar,  I  do  not  think  this 
is  a  case  for  exercising  the  discretionary  power  of  the  Court,  and 
directing  a  specific  performance ;  but  I  shall  leave  the  parties  to 
their  remedies  at  law,  if  they  cannot  agree,  as  I  most  strongly 
recommend  them  to  do*  But  looking  to  the  whole  case,  and 
particularly  to  the  nature  of  the  affidavits  which  have  been  filed,  I 
shall  mark  my  sense  of  those  affidavits  by  giving  no  costs  on  either 
side.  It  is  a  most  inconvenient  and  improper  mode  of  bringing  a 
case  to  an  issue,  that  the  defendant  should  have  no  idea,  from  the 
claim,  of  the  case  intended  to  be  made  against  him . 


RmaeU  assured  his  Honour  that  such  was  always  the  case  on 
claims,  and  that  the  inconvenience  was  generally  felt  of  the 
plaintiff's  real  case  never  being  known  until  his  affidavits  were 
filed. 


Bib  G.  Turner,  V.-C.  : 
I  think  it  is  a  great  pity.     Here  the  plaintiffs  well  knew  that  the 
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whole  point  in  dispate  was  whether  this  cellar  was  or  not  included    Whittimg- 
in  the  contract,  but  the  claim  is  filed  as  if  it  were  the  ordinary  p^ 

case  of  a  claim  for  specific  performance  of  a  contract,  the  validity      ^o»«>kb. 
of  which  was  denied.    I  do  not  mean  to  make  these  observations 
upon  this  claim  in  particular,  but  to  guard  the  Court  against  this 
claim  being  made  into  a  precedent. 


GROVES  V.   LANE  (1).  i»s2. 

(16  Jurist,  1061—1062;  S.  0.  1  W.  E.  31.)  

(CrNDITRRr  B\ 

lu  u  creditors'  suit,  an  admiuistrator  ad  litem  of  the  iutestate  does  uot  y  ^q 

sufficiently  represent  him.  r  lOCl  1 

The  Act  empowering  the  Court  to  proceed  in  the  absence  of  a  peraonal 
representative  does  not  apply  to  such  a  case. 

This  was  a  creditors'  suit  for  administration  which  had  stood 
over,  with  leave  to  amend  the  claim  by  making  a  proper 
administrator  of  the  deceased  debtor  a  party,  and  introducing 
allegations  of  the  existence  of  the  debt.  Amendments  had  been 
made  alleging  the  debt,  and  also  that  there  was  no  other  estate  of 
the  intestate,  except  that  which  was  in  the  possession  of  some  of  the 
defendants,  who  had  made  themselves  executors  de  son  tort.  It 
now  came  on  again  for  hearing.  [The  deceased  was  only  represented 
by  an  administrator  ad  litem.] 

J.  Russell  and  F.  T.  White  appeared  for  the  plaintiffs,  and 
contended,  in  the  first  place,  that  under  sect.  44  of  the  15  &  16 
Vict.  c.  86,  the  Court  could  proceed  in  the  absence  of  the  legal 
personal  representative. 

Sir  B.  T.  EiNDBBSLEY,  Y.-C,  however,  decided,  that  where  the 
estate  of  the  deceased  person  formed  the  subject  of  the  suit,  the 
deceased  person  could  not  be  said  to  be  interested  in  the  matters  in 
question  within  the  meaning  of  that  section,  and  held  that  it  did 
not  apply  to  such  a  case. 

J.  Russell  and  F.  T.  White  then  contended  that  they  now  had 
an  administrator  properly  constituted : 

The  defendants  are  the  persons  who  can,  by  the  rules  of 
the  Ecclesiastical  Courts,  take  out  general  administration ; 
and  if  they  decline  to  do  so,  we  are  left  in  a  difficulty,  and 
ander  such  circumstances  it  is  the  practice  of  this  *Court 
to   avoid    the    difficulty:   Davis    v.    Chanter (2).      If    it    should      ["1062] 

(1)  Dowdeswell  v.  Dowikawell  (1878)      828. 
9  Ch.  D,  294,  48  L.  J.  Ch.  23,  38  L.  T.  (2)  78  11.  E.  178  (2  Ph.  544). 
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UiiovKK       turn  out  that  auy  difficulty  arises,  a  limited  admiiiistratiou  cau  be 
LAice.       taken  out. 

E.  Webster,  for  defendants  in  the  same  interest.     *    »     • 

Coley  Prior,  and  Bowring,  appeared  for  different  defendants, 
but  were  not  heard. 

Bui  R.  T.  KiNDEBSLBY,  Y.-C. : 

The  thing  appears  to  me  as  clear  as  possible.  The  suit  was 
instituted  by  one  creditor,  on  behalf  of  himself  and  all  the  other 
creditors,  to  administer  the  estate  of  the  intestate  debtor,  that 
estate  consisting  of  realty  and  personalty,  except  that  it  is  said  that 
there  is  an  allegation  in  the  claim  that  there  is  no  outstanding 
personalty.  It  is  said  that  the  defendants  are  the  parties  interested 
in  the  real  estate,  and  not  the  general  administrator;  but  an 
administrator  ad  litem  is  before  the  Court.  It  is  said  that  for  200 
years  the  Ecclesiastical  Court  has  been  in  the  habit  of  granting 
these  limited  letters  of  administration— that  is  to  say,  letters 
limited  to  the  purposes  of  the  suit :  that  that  has  been  the  practice 
of  the  Ecclesiastical  Court  for  200  years.  In  all  these  200  years 
can  there  be  produced  a  case  in  which  this  Court  has  made  a 
decree  for  administering  an  estate  in  the  absence  of  a  general 
administrator,  and  with  only  an  administrator  ad  litem  ?  No  such 
case  has  been  produced,  and  for  the  best  of  reasons,  because  no 
such  case  can  be  produced.  It  would  be  quite  sufficient  that  I  am 
now,  for  the  first  time  during  the  whole  200  years,  asked  to  do 
that  which  has  never  yet  been  done.  But  it  is  said  that  an 
administrator  ad  litem  is  so  constituted  that  a  decree  against  him 
is  complete  as  against  the  estate  of  the  intestate  ;  and  the  case  of 
Davis  V.  Chanter  {^)  is  cited  in  support  of  that  proposition;  and  I 
am  told  that  if  I  do  not  admit  it,  I  shall  violate  the  principles  of 
that  case.  Was  that  a  suit  to  administer  the  assets  of  the 
individual  who  was  dead,  as  is  the  case  here  ?  Here  the  creditors' 
suit  is  to  administer  the  estate  of  this  intestate,  and  the  decree 
Eought  is  not  a  decree  against  an  administrator,  made  against  and 
binding  the  estate  of  which  he  is  administrator — for  binding  the 
estate  is  quite  different  from  making  a  decree  to  administer.  I 
cannot,  therefore,  think  that  in  refusing  this  I  in  any  way  violate 
the  principles  on  which  Davis  v.  Chanter  was  decided.  The 
purpose  of  an  administration  ad  litem,  as  I  conceive,  is  this — where 
(1)  78  B.  IL  178  (2  Ph.  6U). 
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it  is  necessary  that  a  certain  individual,  if  living,  should  be  a  party,  Ghoves 
and  the  individual  is  dead,  you  have  to  bind  his  estate  :  if  it  is  not  lanb. 
to  administer,  but  to  bind,  an  administration  ad  litem  is  sufficient.  But 
to  administer,  you  must  have  a  full  personal  representative  constituted. 
I  cannot  but  adhere  to  the  view  which  I  took  when  this  case  was 
before  me  on  a  former  occasion.  There  is,  however,  an  allegation 
that  there  was  no  personal  estate  except  what  has  been  received ; 
but  that  must  be  established  if  it  is  to  be  relied  upon  ;  and  I  do  not 
admit  that  it  would  be  sufficient  if  established.  What  you  want  is 
to  pay  all  the  creditors.  It  is  true  that  this  creditor,  being  a 
specialty  creditor,  might,  if  he  had  pleased,  have  filed  a  claim  on 
behalf  of  himself  and  all  other  creditors  of  his  class  ;  but  that  would 
have  made  no  difference.  The  decree  which  the  Court  will  make  will 
be  for  a  full  and  general  administration  of  all  the  estate,  real  and 
personal,  among  all  the  creditors  generally,  giving  them  their 
respective  parts ;  and  that  can  only  be  done  in  the  presence  of  the 
legal  personal  representative  duly  constituted.  I  must  allow  the 
objection  for  want  of  parties,  giving,  however,  leave  to  amend. 

A  decree  was  ultimately  taken  by  consent  for  foreclosure. 
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IN    THE    QUEEN'S   BENCH. 


1862.  [n  re  The  INHABITANTS  of  ASPRELL  v.    The 

^—^'  JUSTICES  OF  LANCASHIRE  (1). 

[  1067,  n.  ]  jjg  JvLTiBt,  1067.  n. ;  8.  C.  nom.  ExpaH^i  Ashfi^rd,  16  J.  P.  759.) 

A  notice  of  appeal  was,  according  to  the  regular  and  ordinary  course  of 
post,  deliyered  on  a  Sunday,  and  if  deliyered  on  Monday  there  would  not 
haye  been  fourteen  days  before  the  first  day  of  the  Sessions :  Held,  that  the 
notice  of  appeal  was  yoid. 

KV/y/y^^if  applied  for  a  rule  nm  for  a  mandamus  to  the  justices 

of  Lancashire  to  enter  continuances,  and  hear  an  appeal  against  an 

order  made  on  the  26th  April,  1862,  for  the  removal  of  F.  Sherry 

and  her  children  from  the  parish  of  Little  Lever  to  the  parish  of 

Asprell,   in   the  Wigan   Poor-lavr  Union.    It  appeared  from    the 

affidavits  that  the  relieving  officer  of  the  parish  of  Asprell  was 

served  with  the  order  on  the  2nd  May.      On  the  18th  May  he 

applied  for  a  copy  of  the  examinations,  which  he  received  on  the 

21st  May.    On  the  1st  June  he  posted  a  notice  of  appeal  to  the 

overseers  of  the  respondent  parish.     On  Monday,  the  5th  July,  the 

appeal  was  entered  and  respited  ;  and  on    Saturday,    the    2nd 

October,   the  notice  of  grounds  of  appeal  was  posted.     By  the 

ordinary  course  of  the  post,  a  letter  posted  on  Saturday  would 

reach  the  parish  of  Little  Lever  on  the  same  evening,  or  early  on 

the  following  day,  and  this  notice  in  fact  reached  the  overseer  of 

Little  Lever  on  the  morning  of  Sunday,  the  8rd  October.  The  Quarter 

Sessions  at  Lancaster  began  on  Monday,  the  18th  October,  and 

were  adjourned,  to  be  holden  at  Preston  on  Wednesday,  the  20th, 

and  thence  to  Salford  on  the  25th.    The  appeal  came  on  to  be  heard 

on  the  27th,  when  it  was  objected  that  the  appellants  had  not  given 

due  notice  of  the  grounds  of  appeal,  in  pursuance  of  sect.  81  of 

stat.  4  &  5  Will.  IV.  c.  76.     The  Quarter  Sessions  decided  that 

the  notice  of  the  grounds  of  appeal,  being  served  on  a  Sunday,  was 

a  nullity,  and  dismissed  the  appeal.     It  is  admitted,  that  if  the 

notice  had  been  served  by  the  overseers,  and  had  not  been  delivered 

until  Monday,  the  4th  October,  it  would  be  too  late. 

(Lord  Campbell,  Ch.  J. :  In  Reg.  v.  Sawatone  (2)  we  held  that  the 

notice  of  appeal  must  be  supposed  to  be  given  at  the  time  when, 

according  to  the  regular  and  usual  course  of  post,  it  would  be  put 

into  the  hands  of  the  overseer  of  the  respondent  parish). 

(1)  ^.  V.  Leominster  (1862)  2  B.  &  S.  (2)  18  Q.  B.  388. 

391,  31  L.  J.  M.  C.  95,  98. 
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Sect.  lOof  Btat.  14  &  15  Vict.  c.  105,  upon  which  that  case  was  decided,        in  re 
says,  "  it  shall  be  lawful  and  sufiBcient  "  to  send  a  notice  of  appeal     "ta^ts^ op^' 
against  an  order  of  removal,  by  post.     The  delivery  of  this  notice      astbbll 
of  appeal  on  Sunday  was  no  default  of  the  overseers  of  Asprell ;        the 
everything  subsequent  to  the  putting  of  the  notice  into  the  post,  lancabhirb. 
being  done  by  the  public  officers  of  the  country,  is  lawful,  for  the 
purpose  of  making  this  a  good  service  of  the  notice  on  the  first 
moment  of  Monday  morning.     Sect.  81  of  stat.  4  &  5  Will.  IV. 
c.   76,  requires  that  notice  of  appeal    shall  be  given    ''  fourteen 
days  at  least  before  the  first  day  of  the  sessions  at  which  such 
appeal  is  intended  to  be  tried  ; "  and  the  first  day  of  the  Sessions  is 
the  first  day  of  the  County   Sessions:  Reg.  v.   The  Justices  of 
Suffolk  (1). 

Erle,  J. :  Then  the  rule  of  law  is,  that  one  of  the  days  must  be 
reckoned  inclusive,  and  the  other  exclusive.) 

Lord  Campbell,  Ch.  J. : 

You  "cannot  make  out  that  the  notice  of  appeal  was  delivered 
fourteen  days  at  least  before  the  first  day  of  the  Sessions,  without 
assuming  the  delivery  of  the  notice  on  Sunday  to  be  valid  ;  but  it 
has  been  held  that  notice  of  appeal  is  process  within  sect.  6  of 
stat.  29  Car.  11.  c.  7  (2),  by  which  the  service  of  any  writ,  process, 
warrant,  order,  judgment,  or  decree  is  made  void. 

WiGHTMAN  (3)  and  Erle,  JJ.,  concurred. 

Rvle  refused. 

(1)  11  Jut.  288.  (3)  Colekidoe,    J.,     was    at   the 

(2)  See    Beg.     v.    The    Justices    of     sittings  at  Guildhall. 
Uuntirufdimshire,  Cald.  283. 


V..C. 
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CHANCERY. 
1859.  SCOREY   V.   HARRISOK(l). 

^^•"'  ^'  (16  Juriat,  1130-1131 ;  8.  C.  20  L.  T.  (O.  S.)  302 ;  1  W.  E.  99.) 

K IKBKMLBT,  j^  promiMory  note  due  to  a  teatator  domiciled  in  England,  by  a  person  red. 

dent  at  the  Cape,  paatoo  by  the  words ' '  property  I  ahall  leave  in  tiie  oolony/ 

James  Scorby,  the  testator  in  this  cause,  master  mariner,  by  a 
codicil  to  his  will,  dated  the  9th  June,  1847,  gave  and  bequeathed 
to  the  plaintiff,  his  wife,  all  the  income  of  his  property  and  effects, 
of  what  nature  or  kind  soever,  as  he  should  leave  in  the  colony  of 
the  Cape  of  Good  Hope,  the  same  to  be  enjoyed  by  her,  whether 
ooverte  or  sole,  for  her  sole  and  separate  use,  provided  she  shoald 
maintain  and  educate  in  a  suitable  manner  his  child,  named  Maria 
Ann  Eliza,  See. ;  and  upon  the  decease  of  his  said  wife,  he  gave  and 
bequeathed  all  his  property  which  he  should  leave  in  the  said  colony 
to  his  said  child  or  children,  if  more  than  one,  in  equal  shares;  and 
the  said  testator  appointed  the  said  John  Bobert  Thomson,  Harrison 
Watson,  and  William  Smith  to  be  executors  of  the  said  codicil,  and 
of  the  property  thereby  bequeathed.  By  a  third  codicil  he  directed 
certain  property  not  to  be  sold  until  the  arrival  of  James  Falconer 
in  the  colony.  The  testator  died  at  the  Gape  of  Good  Hope  on  the 
21st  June,  1847,  and  his  will  was  proved  in  the  Prerogative  Goort 
of  Canterbury  in  February,  1850.  The  testator  had  a  considerable 
amount  of  personal  estate,  amongst  which  was  a  promissory  note,  made 
by  Falconer,  as  follows :  "  London,  11th  September,  1845. — 500/.— 
Seven  years  after  date,  I  promise  to  pay  James  Scorey,  Esq.,  or  order, 
6002.,  with  interest  from  the  date  thereof,  at  the  rate  of  41.  per  cent, 
per  annum,  payable  quarterly;  the  said  sum  to  be  paid  before  the 
said  term  of  seven  years,  at  my  option.  Payable  at  J.  M.  Beyer's, 
8,  St.  Michael's  Alley,  Comhill."  The  Master  found  that  Falconer 
was,  at  the  time  of  the  death  of  the  testator,  resident  at  the  Gape  of 
Good  Hope.  It  was  admitted  at  the  Bar  that  the  testator  was 
domiciled  in  England.  The  question  now  to  be  decided  was,  whether 
this  promissory  note  passed  by  the  above-mentioned  bequest. 

J.  Russell  and  Martelli,  for  the  plaintiff  [cited  Brook  v.  Turner  (2) :] 

The  note  was  payable  here,  and  the  testator  was  domiciled  here ; 
there  is,  therefore,  nothing  to  make  it  property  at  the  Gape  of  Good 
Hope. 

(1)  In  re  Pnder  (1888)  37  Ch.  Div.  (2)  40  E  B,  218  (7  Sim.  671). 

481,  57  L.  J.  Oh^  342,  58  L.  T.  784, 
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Q.  M.  Oifard,  on  the  other  side.    ♦     *     •  Scobkt 

Selivyn  and  Lhmc^,  for  other  parties. 

J.  RiisseU,  in  reply.     *     *     * 

Sib  R.  T.  Kindersley,  Y.-C,  after  observing  that  he  must  take  the 
facts  as  they  appeared  on  the  Master's  report,  said : 

The  effect  of  it  is  this:  when  Mr.  Scorey  made  his  codicil,  and,  he 
died  the  day  after,  not  only  Mr.  Scorey  himself  was  resident  at 
the  Cape  of  Good  Hope — I  do  not  say  domiciled — but  Falconer  was 
also  actually  resident  at  the  Gape;  and  the  question  is,  what  did  the 
testator  mean  by  this  language — (his  Honour  read  the  clause  of  the 
will.)  What  did  the  testator  mean  by  that  ?  Did  he  mean  to  include 
this  property,  which  consisted  of  a  right  to  sue  and  recover  on  that 
promissory  note,  or  did  he  not  ?  Now,  if  I  could  find  in  the  codicil, 
or  any  testamentary  script  admitted  to  probate,  anything  to  lead  me 
to  say  that  he  had  not  regard  to  probate  or  bond  V4)tabilia,  or  the 
necessity  of  presenting  the  note  at  a  particular  place — if  I  could  find 
any  expression  of  what  was  his  intention,  whatever  was  the  law  as 
to  bond  notabilia,  I  should  decide  accordingly ;  but  I  have  nothing  to 
guide  me  except  these  few  words.  I  am  driven,  therefore,  to  consider 
what  is  the  law  with  regard  to  the  locality  of  such  property.  Strictly 
speaking,  it  has  no  locality ;  but  the  law  has  said,  that  for  certain 
purposes  it  shall  have  a  locality  when  the  party  dies.  The  first 
question  is  as  to  probate — in  what  Court  is  probate  to  be  taken  out ; 
and  that  depends  upon  the  question  whether  he  had  or  not  property 
in  such  a  diocese  or  province.  If  he  had  property  only  in  a  given 
diocese,  probate  must  be  taken  out  in  that  diocese;  if  in  more  than 
one  diocese,  then  in  the  province ;  if  more,  then  in  both  provinces. 
The  law,  therefore,  says,  that  for  the  purpose  of  determining  in  what 
Court  to  take  out  probate,  there  shall  be  observed  certain  rules  with 
respect  to  the  locality,  or  supposed  locality,  of  the  property;  and 
where  there  is  a  simple  contract  debt  upon  a  promissory  note,  the 
Court  has  said,  that  for  the  purpose  of  probate  that  debt  shall  be 
considered  as  having  locality  in  the  place  where  the  debtor  inhabited, 
which  I  understand  to  be  the  same  as  that  of  his  residence.  There 
is  no  distinction  between  the  terms  for  this  purpose.  Now,  if 
Mr.  Falconer,  at  the  time  of  the  testator's  death,  had  been  resident 
in  England,  in  any  place  within  the  diocese  of  Winchester,  for 
instance,  then  it  would  have  been  necessary  to  take  out  probate  or 
^4niinistratiop  ip  tl^e  dio^se  of  Winchester;  but  if  there  had  b^eq 


c^ 
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TiAfttlBOV. 

[  'MM  ] 


property  in  more  dioceses,  then  in  the  province  of  Canterhury.  That 
*  would  be  the  case  supposing  Falconer  resident  in  this  country ;  and 
if  that  was  the  case  the  property  would  not  come  within  the  words 
of  the  will.  Bat  the  facts  found  by  the  Master,  which  I  must  take 
to  be  accurate,  are,  that  Falconer's  residence  was  at  the  Cape  of 
Good  Hope  at  the  time  of  the  testator's  death.  It  is  said  that  the 
testator  in  his  codicil  alludes  to  the  fact  that  Falconer  was  not,  at 
the  time  of  making  that  codicil,  which  was  only  the  day  before  the 
testator's  death,  actually  in  the  colony — he  was  expected;  but  that 
is  quite  consistent  with  his  being  resident  in  the  colony ;  he  might 
have  left  it  a  few  days  before,  and  have  gone  out  for  a  temporary 
purpose ;  therefore  I  must  assume  Falconer  to  have  been  resident 
in  the  colony.  Now,  what  other  indication  can  I  have  of  the 
testator's  meaning  than  that  which  I  have  already  referred  to — that 
which  the  law  defines  to  be  locality  ?  He  has  given  no  other  mode 
of  determining  his  meaning  than  by  resorting  to  what  the  law  says 
as  to  simple  contract  debts,  for  the  purposes  of  bond  notabilia,  that 
the  residence  of  the  debtor  is  to  govern  the  locality.  I  have  no 
other  resource  than  to  decide  that  this  debt,  which  was  due  from  a 
person  resident  at  the  Gape  to  the  testator  at  the  Gape,  is  to  be 
treated  as  intended  by  him  to  be  included  in  this  property  so 
distinguished  by  him,  and  must  be  treated  as  property  included  in 
this  bequest. 


1862, 
Aor,  17. 

Stuart, 

V.-C. 
L11S6] 


SMITH  t^.  WTLEY. 

(16  Jurist,  1136.) 

Contract  to  sell  a  freehold  ground-rent  of  20/.,  arising  from  a  wbarf. 
*'  subject  to  an  agreement  for  a  lease  for  a  term  '*  of  years.  The  agreement 
mentioned  was  unstamped.  On  a  bill  for  specific  performance  bj  the 
purdiaser :  Held,  tbat  tbe  agreement  was  part  of  tbe  subject  of  the  contract, 
and  tbat  tbe  vendor  was  bound  to  perfect  it  by  baying  it  properly  stamped. 

This  was  a  claim  by  the  purchaser  for  specific  performance  of  a 
contract  for  the  sale  of  certain  freehold  property,  described  in  the 
particulars  of  sale  as  ''Lot  84,  a  freehold  ground-rent  of  20/« 
.  per  annum,  arising  from  a  wharf  adjoining  Lot  88,  subject  to  an 
agreement  for  a  lease  for  a  term,  of  which  ninety-nine  years  were 
unexpired  at  Christmas  Day  last."  The  agreement  there  mentioned 
was  to  grant  a  building  lease,  and  was  not  stamped.  The  purchaser 
required  the  vendor  to  have  the  agreement  properly  stamped. 

Kenpon  Parker  and  T.  H.  Hall,  for  the  plaintiff.     *     •     • 
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Selwyn,  for  the  defendant,  agreed  to  submit  to  the  immediate       Smith 
decision  of  the  Court,  whether  the  defendant  could  be  compelled  to      wylky. 
Btamp  this  agreement  upon  the  present  application.     *     *     * 

The  reply  was  not  called  for. 

Stuart,  V.-C.  : 

I  think  that  the  conduct  of  the  defendant  in  this  case  is  altogether 
unreasonable  and  unwarranted.  There  can  be  no  doubt  about  the 
terms  of  the  agreement  which  is  the  subject  of  this  contract.  This 
is  a  contract  for  the  sale  of  freehold  property,  subject  to  an  agree- 
ment to  grant  a  building  lease,  and  the  particulars  of  sale  describe 
that  the  benefit  to  be  derived  from  the  purchase  was  the  ground-rent 
reserved  on  that  agreement,  and  the  reversion  after  the  lease  had 
been  granted,  pursuant  to  that  agreement.  It  is  not  disputed  that 
the  agreement  itself  was  the  subject  of  this  contract,  or  that  it  was 
to  be  delivered  over  to  the  purchaser,  or  that  its  validity  is  a  matter 
of  the  greatest  consequence  to  the  purchaser,  and  was  a  term  of  the 
contract;  but  it  is  said  that  the  vendor  is  entitled  to  deliver  over  to 
the  purchaser,  and  to  compel  him  to  accept,  an  unstamped  agree- 
ment. 1  cannot  put  that  construction  on  the  terms  of  this  contract. 
I  think  that,  by  the  terms  of  this  contract,  the  agreement  being 
mentioned,  and  being  of  great  importance  to  the  purchaser,  the 
vendor  is  bound  to  deliver  it  in  such  a  state  as  should  make  it  a 
valid  agreement,  and,  for  that  purpose,  is  bound  to  do  everything 
necessary  on  his  part  to  make  the  agreement  valid.  (His  Honour 
alluded  to  certain  facts,  which,  it  was  argued,  amounted  to  a  waiver 
of  the  right,  if  any,  to  have  the  agreement  stamped,  but  which  he 
thought  had  not  that  effect,  and  continued :)  Then  it  was  said  that 
the  validity  of  the  agreement  was  wholly  immaterial,  for  that  if  it 
was  invalid,  or  even  at  an  end,  the  property  would  be  more  valuable 
without  it ;  but  it  is  enough  to  see  that  the  subject  of  the  contract 
was  the  property  with  this  agreement.  There  must  be  a  decree  for 
specific  performance,  with  costs  ;  and  if  the  parties  cannot  come  to 
an  understanding,  I  must  declare  that  the  defendant  is  bound  to 
deliver  to  the  plaintiff  the  agreement  as  a  valid  and  binding 
agreement. 


c.  »:  - 
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B.B. — VOL.  xoin,  58 
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—  3.  Secital  in  local  and  jMrsonal  Act  as  to  situation  of 

highway,  held  not  condusive.    B.  t.  Inhabitants  of  Haughton  .        .    264 

4.  Lost  deed— Secondary  evidence  of  contents— Identity  of 

attesting  witness  who  is  dead— Proof  of  handwriting.    B.  v.  8t.  Oife*, 
CamherweU 326 

—  5.  *—  Deed— Secondary  evidence  of  contents — Copy  coming 
from  solicitor's  office — Statement  by  solicitor  that  he  it  unable  to  vouch 
document  as  a  copy.     Volant  y.  Soyer 513 

6.  Bill  oY  Exchange— Absence  of  consideration— Fraud— 

BInowledge  of  holder.    8e$  Bill  of  Exchange,  2. 

7. Begister  of  shareholders— Authentication  by  Company's 

seal.  ^  See  Company,  7. 

8. Xinutes  of  meeting— Signature  by  chairman— Adjourned 

meeting.    See  Company,  8. 

BXBCtTTIOir— 1.  Fi.  fit.— Ooods  claimed  by  third  party— Interpleader 
— Landlord's  claim  Ibr  rent  —  Payment  into  Court  by  sheriff  alter 
deducting  landlord's  claim — Sheriff  held  not  justified  in  paying  rent. 
WhiU  Y.  Bimtead 543 


EXBCT7T0B  AND  A  DMTNISTBATOB— 1 .  Administration  suit  — 
In  creditor's  suit,  administrator  ad  litem  does  not  sufficiently  represent 
intestate.    Orovea  v.  Lane 899 

2.  Two  suits  for  administration  coming  on  together — Claim 

by  executor  and  residuary  legatee — ^Form  of  decree — Stay  of  pro- 
ceedings in  first  suit.    Kelk  y.  Archer 854 

FALSE  IKPBISONBCENT— 1.  Action  against  justice— Committal  on 
order  in  matter  over  which  he  has  no  jurisdiction— Evidence — Warrant 
— ^Notice  of  action.    Haylock  v.  Sparke 243 

2. Summons  for  non-payment  of  penalty— Appearance  of 

defendant  by  counsel  and  solicitor— Befusal  to  hear  case  in  defendant's 
absence — tissue  of  warrant  of  commitment — Notice  of  action.  Beseell  y. 
Wilion 256 

3.  Notice  of  action^Act  done  ''in  pursuance  of "  or  ''in  execu- 
tion of"  statute — ^Knowledge  of  existence  of  statute  giving  protection 
not  necessary.    Bead  v.  Coher 769 

FIZTtTBES— Bight  to  remove— Farming  implements— Staddles  for 
purpose  of  supporting  ricks— Threshing  machine  —  Granary  resting 
upon  but  not  txBd  to  staddles — ^Injury  to  reversion— Trustees — ^Lease 
of  land  to  one  of  themselves — Subsequent  conveyance  to  third  party- 
Estoppel— Trover— Exclusive  possession  of  chattel.     WiUehear  v.  CoUrdl 

336 

FOBEIGN  JX7DOUENT.    See  Confiict  of  Laws,  1. 
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jihaatas     PBAX7D  AND  HISBBPSESBHTATIOV— 1.  Fraud  oxdy  gives  right 

.   .    to  avoid  contract  or  parchaae — ^Property  acquired  by  fraud  vest*  until 

avoided— Uesne  diapoaitiona  for  value  to  parties  having  no  knowledge 

idntttt  tit  of  fraud  are  valid.    Stevenson  y,  Newnliam 632 

Jw»     ^'  H^^aad  and    wife— Separation   deed— Misrepresentation— 

^^       Concealment  of  fact  of  adultery  of  wife  with  trustee  of  deed— Pleading. 
Evans  v.  Edmonds 732 

I  to  est.     3  j^j  obtained  by  fraud— Evidence— Presumption.    8ee  Bill  of 

Exchange,  2. 
jj.f^.Iisr         And  see  Company,  6. 

GAMnfO^Ijicensed  premises— Dominoes.    5ee  licensing. 

^.^f      HABEAS  COBPTJS— Writ  granted  at  instance  of  father— Infant  of 

Qiii^s-  eight  years  of  age  in  custody  of  mother  from  whom  father  divorced — 

Kother  and  her  father  ordered  to  bring  infant  into  Court  without 

previous  demand.    Ex  parte  Witte 687 

HiaHWAY— Bepair  —  Liability  of  township  —  ditoppel  —  Previous 

conviction — ^Becital  in  local  and  personal  Act  as  to  situation  of  high- 

V**-^   way  held  not  conclusive.    jR.  v.  luhabitanU  of  Haughton      ...    264 

^^       HUSBAND  AND  WIPE— Separation  deed— Praud— Misrepresenta- 
^  '     tion— Adultery— Pleading.    See  Praud  and  lOsrepresentationi  2. 

INCOME  TAX.    See  Bevenue,  1.  ' 

»^^^^'       INPANT— 1.  Tenant  in  tail— Bepairs  of  real  estate— Petition  "by 

^r^"   tenant  in  remainder — Beference  to  approve  expenditure   of  rents  in 

repairs.     Hood  v.  Bridport 852 

i  f^       2.  Custody— Habeas  corpus— No  previous  demand.    See  Habeas 

t.  »^     Corpus. 

INSTJBANCE  (MABINE)— 1.  Insurable  interest— Money  lent  on 
it  f^*  to  ship— Hypothecation  by  master — Bepayment  of  money  not  dependent 
Tff*    on  arrival  of  vessel.    Stainbank  y.  Shepard 599 

2.  Average  loss — Stranding — Ship  taking  ground  in  tidal  harbour 

,U^    —Harbour  entered  through  stress  of  weather— Held  a  stranding  within 
'(^  t     meaning  of  policy.     Corcoran  v.  Qumey  ...;..    232 

3.  Valued  policy  on  goods— Set-off— Betum  of  premium— 

. ,    Assignment  of  policy— Bankruptcy  of  assignor — Title  of  assignees  in 

!(^     bankruptcy— ^Action  for  benefit  of  assignee — ^Bight  of  plaintiff  to  sue 

^^     in  his  own  name  as  trustee  for  cause  of  action  in  which  he  had  no 

beneficial  interest  at  the  time  of  his  bankruptcy — Pleading.     Castelli  y. 

^^       Boddington 21 

ji:  Aflirmed  in  Ex.  Ch.     Boddington  v.  CasUUi 457 

4. Adjustment  — Set-off  — Unpaid  premiums  — 

Pleading.    Luchie  v.  Bushhy 780 

T;         JX7BISDICTI0N— 1.  Of  County  Court,    ^ee  County  Court. 
2.  Of  Justices.    See  Justices. 

JUSTICES— 1.  Jurisdiction— Justice  may   require  sureties  for  good 

;"     behaviour  of  person  charged  before  him  with  libel  calculated  to  produce 

breach  of  the  peace.    Haylock  v.  Sparhe        .        .        .        .        .        .243 

2.  Order  of  Sessions  on  appeal  against  rate— Direction  as  to 

costs— Erroneous  procedure — ^Defect  in  form— Certiorari.    R.  y.  Binnetj 

409 
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IiANDLOSD  AKD  TENANT— 1.  Covenant  for  rent~Ck>TenaiLt  nin 
ning  with  Und-^Privit^r  of  estate— Leuee's  aaaignees  in  bankruptcy,  *.  :u 
having  accepted  lease,  held  liable  in  covenant  at  suit  of  lessors  for  rent  %  i< 
accruing  while  they  were  possessed  of  premises.   Magnay  t.  Edwards    626  t  z 

2.  Notice  to  quit — ^Waiver-— Demand  of  rent  after  expiration  of  •  -~ 

notice  not  necessarily  a  waiver— Question  of  intention  must  be  left  to   U 
jury.    Biyth  v.  DentuU ^^   \  , 

-  3.  Use  and  occupation — <' Constructive  occupation" — ^Direction  >t 
to  jury — Direction  that   constructive    occupation   sufficient   but  no   ' 
explanation  of  term — Held,  a  misdirection.     Toume  v.  D^Heinrich  797    -  ^ 

4.  Showing^  expiration  of  landlord's  title — Pajrment  of  rent 

—Apportionment — Bejection  of  evidence — County  Court  jurisdiction- 
Title  to  land  in  question.    Mountncy  y.  Collier 317 

5. Qucere  whether  in  action  for  use  and  occupation  it  is 

defence  that  plaintiiTs  title  expired  after  demise  and  before  i>eriod  for 
which  he  claims,  if  there  has  been  no  eviction  or  surrender  by  defendant.    ^ 
Mountnoy  v.  Collier 317       . 

6.  Execution— Tenant's  goods — Landlord's  claim  for  rent.     See 

Execution,  2.  "^ 

LANDS  CLAUSES  ACT— 1.  Purchase  of  lands— Agreement— Arbi-     >^ 
tration-r-Boundary- NCistake- Ii^unction— Lands  Clauses  Act,  a.  124.     "^ 

Hyde  Y.  Corporation  of  Manchester 844       v 

2.  Kandamus  to  Bailway  Company  to  make  branch  authorized 

by  Extension  Act,  incorporating  Lands  Clauses  Act — Section  16  of  that 
Act  held  not  applicable  to  Extension  Act  where  funds  to  be  f^Dished       * 
by  Company.    R.y.  O,  W.  Rail.  Co 124     ^ 

3.  Construction  of  s.  16 — ^Beturn   to   mandamus   to    complete 

line  —  Capital  not  fMy  subscribed  —  Dlegality  of  compliance  with 
comptilsory  powers.    R.  v.  Amhergatej  &c.  Rail,  Co.      .  .        .     184      ^ 

UBEL.    See  Defamation. 

LICENCE— To  work  patent— Assignment.    See  Patent,  1. 

LICENSING — Permitting  gaming  on  premises — Unlawful  game — 
Dominoes — Whore  no  gaming  proved,  the  game  of  dominoes  not  in 
itself  unlawfuL    R.y.Aahton 138 

LIMITATIONS  (STATUTE  OF)— 1.  Construction  of  s.  7— Proviso 
in  favour  of  persons  under  disabilities  applies  as  well  to  foreigners  who 
have  never  been  in  this  country  as  to  parties  abroad  when  cause  of 
action  accrued  and  returning  afterwards.    La/ond  y.  Ruddock  .        ,    744 

2.  Promissory  note,  action  on  —  Payment  of  interest  —  Entry 

against  interest.    See  Evidence,  2. 

3.  Calls— Action  founded  on  statute.    See  Company,  2. 

MANDAMUS — 1.  Admittance  to  copyholds  —  Answer  to  return — 
Pleading — Immaterial  traverse.    R,  v.  Dendy     ...        .        .        .    423 

And  see  R.  v.  CorheU 428 

2.  Completion  of  line — ^Mandamus  lies  to  compel  completion  of 

railway  line  at  instance  of  landholder  whose  land  has  been  required  or 
is  prejudiced  by  non-completion.  R.  ▼.  York  and  North  Midland  Rail. 
Co. 88 

But  see  p.  444,  judgment  of  Ex.  Ch.  reversing  this  decision. 
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-C^io:  MAHrAMUS-^.  Completion  of  line  —  Mandamus  to  Bailway  Com- 
12  icn  pany  to  make  branch  autlioriaed  by  Bxtenaion  Act,  incorporating^  Lands 
i'jim:  Clanses  Act,  1845  —  Peremptory  mandamus  awarded,  though  since* 
T  i  return  compliance  had  become  impossible.  R.  v.  Q*  W.  RaiL  Co.  .  124 
This  decision  reversed  in  Bx.  Ch.  on  ground  that  words  of  Act  were 
!.?t'   *Mbling,  not  obligatory.     (?.  IF.  RaiL  Co.  Y.Reg.        .        .        .        .    454 

4.  Setum  that  capital  not  folly  subscribed  and  that  com- 
pliance with  statutory   powers   would  be  illegal  held  good.     R.  v. 
f  j/.  Amhergate,  <fcc.  Rail.  Co .184 

XASTSB  AND  SSBVANT— 1.  Carman—Negligent  driving  — Car- 
man at  time  of  accident  driving  for  his  own  purposes  and  without 
knowledge  or  consent  of  master— Master  held  not  liable.  Mitchell  v. 
CroMweUer 617 

2.  Liability  of  master  for  negligence   of  sub-contractor.     Bee 

Ifegligence,  2. 

jyi:-:      3.  Contractor  employing  workmen— Superintendence  of  work — 

"  Workman  "—Truck  Act.    See  Truck  Act. 

»<:■      XINS— Lessee— Removal  of  boundary— Waste —Cause   of  action — 
Case  or  covenant.    See  Action,  2. 

.,,. ;      NIBBBPBB8ENTATI0N.    See  Fraud  and  Misrepresentation. 

MONEY  HAD  AND  BECBIVED— 1.  Money  handed  to  plaintiff  by  L. 
to  pay  acceptances — ^False  representation  by  defendant  that  he  held  an 
acceptance  of  L.'s— Becovery  by  plaintiff  of  money  paid  on  faith  of 
representation.    Eolt  v.  My 398 

2.  Money  paid  to  executrix  by  devisee  in  order  to  obtain  pos- 
session of  title  deeds  to  property  devised— Executrix  not  entitled  to 
money  claimed.     Oibbon  y.  Oibbon 498 

NEOLIOENCE— 1.  Carman— Negligent  driving— Course  of  employ- 
ment— Carman  at  time  of  accident  driving  for  his  own  purposes  and 
without  knowledge  or  consent  of  master  —  Master  held  not  liable. 
MitehOl  v.  Crasew^ler 517 

2.  Liability  of  master  for  act  of  servant — Sub-contractor — Em- 
ployment of  person  to  construct  drain — Obstruction  left  on  highway  by 
sub-contractor— Master  held  not  liable.    Peachey  v.  Rowland    •        .    483 

3.  Gratuitous   office  —  Steward    of  horse-race  —  Nonfeasance — 

Omission  to  appoint  judge— Loss  to  competitor — No  liability  unless 
performance  of  duties  actually  commenced.    BaJIfe  y.  Weet        •        .    620 

NEW  TKLIL.    See  Criminal  Law,  1. 

PABTNEBSHIP  —  Commencement  of  —  Contract  —  No  concluded 
agreement.    Set  Contract,  1. 

PATENT — 1.  Assignment  of  licence  to  make  patented  article — 
Royalties— Construction  of  covenant.    Bower  y.  Eodgee     .        .        .    723 

2.  Infringement— Specification— Ambiguity— Capstan  "to  hold, 

without  slipping,  a  chain  cable  of  any  size"— Single  capstan  capable 
of  holding  different  chain  cables,  whatever  their  size,  held  not  protected 
by  specification.    HastingB  y.  Brown 228 

3. Designs-Pattern— Absence  of  mark  of  registration — 

Proprietor  not  protected  against  persons  copying  design  firom  pattern 
containing  whole  design,  not  bearing  mark  denoting  registration. 
Beyivood  Y.  PoUer 220 

PENALTY.    iSeeBond. 
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FOO&  LAW — 1.  Kaintenance  of  pauper — Order  of  maintenance—  Ifi 

Lunatic  pauper— Appeal  afl^nst  order — Prior  order  of  removal  quashed  bj  ti 

^Settlement  at  time  of  prior  order— Bstoppel.    Ifedon  Overseen  y.  St,  |  q^ 

Bride  Overteere 298 

2.  BemoTal  of  pauper— Order  of  removal— Appeal— Kotice  of 

ebargeability— Jurisdiction  of  Sessions  where  notice  of  chargeability 
bas  not  been  served  on  pariah  to  which  removal  ordered,  i?.  v.  Becordtr 
of  Shrewsbury 354 

3. Break  of  residence  —  Permanent  absence  at  A. 

under  contract  of  service — ^Wife  and  family  continuing  to  reside  at  B. 
—  Clualifled  intention  of  returning  to  B.  —  Order  of  removal  to  A. 
confirmed.    R,  v.  Inhabitants  of  Biapldon 381 

4. Kotice  of  appeal— Kotice  delivered  in  ordinary  r^ 

course  of  post  on  Sunday— If  delivered  on  Monday  notice  not  allowing  "^^ 

fourteen  days  before  first  day  of  Session*— Notice  held  void.    In  re  Ud, 

Inhabitants  of  Asprdl  Y.  Justices  of  Lancashire 902 

5.  Settlementofpauper—Benting  and  occupation  of  tenement  for 

a  year— Agreement  for  yearly    tenancy — ^Tenant   entering   at   noon  f,^ 

on  80th  September  and  quitting  at  four  in  afternoon  of  following  ..Tpe 
d9th  September— Held  an  occupation  for  "one  whole  year  at  the 

least "  within,  fractions  of  a  day  not  being  recognised.    B,  v.  InhahitanU  2^^] 

of  Si.  Mary,  Warwick 414  V;ia)i 

6.  Illegitimate  child— Bemoval  after  sixteen— Illegitimate      5^ 

child  held  settled  in  place  of  birth,  though  mother  settled  elsewhere  ^ 
and  child  had  till  sixteen  followed  mother's  settlement.  Overseen  of  '^^ 
Bodenham  T.  Overseers  of  Si.  Andrews,  Worcester 239-^1 

7.  Stating- Liability  to    rate— Market-house    and   tolls— Tolls  "^ 

received  in  market-house — Stallage  payable  to  lord  or  his  lessees—  L 

Tolls  held  not  rateable  but   both  market-house  and  payments  for  y^ 

stallage  were  liable.     Roberts  y.  Overseers  of  Aylesh— -^^  ^^^  .    212  -^ 

8.  Principle  of  aMcryafe,  <tc.  Rail.  C7q,.  .    ^aiue — ^Perry- Tolls      ij 

— ^Landing  places  in  two  '                           , .  collected  on  one  aide— Tolls 
not  rateable.    ^.  ▼•  ^tion.  ,.uas  Ferry  Co 61      ii 

9.  — —  Be     .                     -Ship-building  yard  and  fioating  dock—  ^^ 

Assessment  on  <      .^  patcrsage  with  floating  dock" — ^Aggregate    of  '^ 

separate  value  ot  ^  ^  *and  dock  —  Bate  reduced  to  separate  value  ^  ^ 
of  yard,  Court  not  considering  fioating  dock  an   accessory.     ^.  v. 

Morrison    .' 69  r^ 

POWEB— Power  of  sale — ^Bxercise  of  power— Power  to  sell  land  to 
raise  £dOQ  and  expense*— Sale  in  two  lots— First  lot  sold  for  £600  and 
second  for  £510— Second  lot  described  as  suitable  for  building  land — 
Specific  performance — Costs.     Thonuis  v.  Toumsend      ....    860 

I 

PBACTICB— 1.  Party  conducting  his  own  cause— Bight  to  addresa 
Jury  as  advocate,  without  waiving  right  to  give  evidence  as  witness  oil 
his  own  behalf.     Cohbett  v.  Hudson 1 

2.  Stay  of  proceedings — Two  suits  for  administration — Form  of 

decree.    See  Executor  and  Administrator,  2.  i 

PBINCIPAL  AND  AGENT- Sale  by  agent  for  foreign  principal — 
Liability  for  breach  of  contract  by  principal  by  non-delivery.  Peterson 
y.Ayre 673 

PBOHIBITION.    See  County  Court ;  Ecclesiastical  Law. 

PUBLIC  OFFICEB— Justice— Kotice  of  action.  See  False  Imprison- 
ment,.!.    . 

aXJO  WABBANTO.    See  Corporation  (Municipal),  2,  3. 
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RAILWAY  OOMPAHY— 1.  Oompletion  of  line—Ko  o'blififatioa  on 
Company  to  complete  line  where  part  has  been  constructed ;  statute 
being  enabling,  not  obligatory.  R,  v.  York  and  North  Midland 
ML  Co. 88 

—  2.  Want  of  funds  as  reason  for  non-completion.    B,  ▼.  York 

and  North  Midland  Bail.  Co 88 

—  3.  Mandamus  lies  to  compel  entire  completion  at  instance  of 

landholder   wbose   land  has  been  required  or  is  prejudiced  by  non- 
completion.    B,  y.  York  and  North  Midland  Bail.  Co 88 

Bui  $ee  p,  448,  where  judgment  reversed  in  Ex.  Ch. 

4.  Obligation  to  complete  line-r-Mandamus — Expiration  of 

statutory  powers — Peremptory  mandamus  to  complete  line  awarded, 
though  completion  impossible.    B.  v.  G.  W.  Bail.  Go.  .        .        .124 

5.  This  decision  roTorsed  in  Ex.  Oh.  on  ground  that  words 

of  Act  were  enabling,  not  obligatory.     O.  W.  Bail.  Co,  v.  Beg.  .        .    454 

6.  Handamus  to    complete  line — ^Return  to  writ — Oapital 

not  fully  subscribed — ^Exercise  of  compulsory  powers  of  purchase — 
Ettoppel.    B.  Y.  Amhergaie,  Ac.  Bail.  Co 184 

RATE— 1.  Lighting  rate— Liability  to  rate— Principal  of  assessment 
Steamboat  pier  on  Thames — **  Hill  and  premises " — ^Bate  made  on 
^'tenement,  land,  landing  place  and  premises,  and  brows,  barges, 
dummies  lying  upon,  fixed  to  or  connected  with  the  said  tenement, 
&c." — ^Rate  substantially  made  on  land  occupied  by  appellants — Other 
items  merely  accessories— Rate  held  good.    B.  y.  LeUh     ...      47 

2.  Poor  rate.    See  Poor  Law,  7—9. 

BEPLEVIN— Replevin  lies  for  goods  unlawfully  taken — Remedy  not 
confined  to  case  of  ggods  taken  by  way  of  distress.    Mdlor  y.  Leather 

BESTRAINX  Oi,      --..nian-NegligeSe*'.^. 

___  "^'Hent  drivinsr  foir 

BEVEKXTE— 1.  Income  tax— Aw.-  master  —  Mas»'  •<>'  Indian  funds- 
Civil  servant  —  Pension  —  Annuitant  «  ^  ^  ^'""'^'^^^^7  P^id 
by  agent  of  Indian  Government  in  Londou  [  '  aiable  to  legacy 
duty.     Udney  v.  East  India  Co.         .         .         .       'it—  ^     ,     .         .         .714 

2.  Stamp  duty  ^Ad  valorem  duty — Improper  stamp — ^Exchange 

of  property— Honey  paid  for  equality  of  partition  —  Distinction 
between  partition  and  sale.    Henniker  y.  Henniker  .12 

3.  Mortgage  —  Assignment  for  purpose    of  indemnifying 

surety  against  liability  on  bond.     Viscount  Canning  v.  Baper  78 

SALE  OF  (lOODS- 1.  Breach  of  contract— Non-delivery— Heasure 
of  damages— Loss  of  expected  profits.    Peterson  v.  Ayre  .    573 

2.  Delivery — Sale  of  pig  iron — Contract  to  deliver  on  presentation 

of  delivery  order — ^<  Presentation"  held  to  mean  delivery  up  of  order 
and  that  merely  showing  order  to  ironmaster  was  not  sufficient. 
Bartlett  y.  Holmes 658 

SHERIPF — Action  against— Unlawful  seizure— Evidence  of  payment 
to  sheriff— Two  warrants — Misdirection —Excessive  damages — Measure 
of  damages  as  against  joint  wrongdoers.     Gregory  y,  Cotterell    .        .176 

SHIP  AND  SHIPPING— 1.  Authority  of  master  to  borrow  money— 
hypothecation  of  ship— Master  has  no  authority  to  hypothecate  ship 
for  money  borrowed  at  foreign  port  for  necessary  repairs  and  disburse- 
ments and  at  same  time  to  pledge  credit  of  owner — Bottomry  bond 
may  be  given  as  collateral  security  for  bills  drawn  on  owners  for 
moneys  borrowed.    Stainbank  y,  Shepard 599 
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SHIP  AVS  SHZPPZVa-2.  BiU  of  tale— Vnflniahed  ▼•Mel— Bf  T^f^^°* 
•ale  axeeatod  by  shipbailder— Oonatraction  —  Habendum— OertU{|^  Ufefo 


of  registry — Subsequent  assigmnent  to  another — Priority  —  ^o^^f  old'trx 
Keasure  of  damages— As  to  effect  of  registration  of  ship  withoutf 
of  sale,  jiMrre.    Beid  y»  Fairbanks . 

3.  Liability  of  shipowner  for  loss  of  goods — Goods  destroyi 

lighter  used  by  shipowner  to  convey  goods  to  ship—Shipowner 
liable.     Morewood  v.  PoUok 

SLANDEB.    See  Defamation. 

SOLICITOR — Striking  oif  roll — ^Kon-payment  of  money  pursui 
order  of  Court  not  of  itself  sufficient  ground  for  striking  off 
Ouil/ord  Y.  8im$ 

SPECIFIC  PEBFOBKANCE— Specific  performance  may  be  enforc 
against  Company  of  contract  for  issue  of  paid-up  shares  in  payment  1  - —  ] 
purchase-money  for  lease  assigned  to  trustees  for  Company.  Fyf$  &  Uase 
Swaby I  i|h  teni 

And  9ee  cases  under  Vendor  and  Purchaser.  ^*^^^ 

!%,- 
of  t\i\>S 
T.  Wyh\ 
Permissive  words— Partial  exercise  of  statutory  powers— Words  of  iU 
held  permissive,  not  obligatory.    B.  y.  York  and  North  Midland  Bail,  Cks!f% 
88,  444 ;  G.  W.  Bail.  Co.  y.  Beg ^^ 

2.  Truck    Act  —  Contractor  —  <*  Artificer,    workman    I^Jlr 

labourer."    fiec  Truck  Act.  ^*^- 

STATUTES— 8  Ann.  c.  14  [c.  18  Bev.  St.]  (Landlord  and  Tenant  Aci^^^^ 
1709),  s.  1.    See  Execution,  2.  ^^ttat 

8  &  9  Vict.  c.  16  (Companies  Clauses  Consolidation  Act,  1845]|^|^^ 

ss.  dd,  d6.    iSfee  Company,  2.  |,  ^^ 


ss.  85,  86.    See  Company,  1. 

c.  18  (Lands  Clauses  Consolidation  Act,  1845),  s.  16. 

Lands  Clauses  Act,  2,  3. 

s.  Id4.    See  Lands  Clauses  Act,  1. 

TENANT  IN  TAIL,    ^ee  Estate. 


TBESPASS — 1.  Parol  evidence  of  possession  only— Written  instru-  .<---. 
ment  not  proved — No  proof  of  quantum  of  plaintiff 's  interest  in  premises  t^^ 
— Nominaldamages— Direction  to  jury— Costs.     Twymany.Knowl^s    510  k\4 

2.  Assault— Bemoval  from  field— Plea  of  Justification —Possession  1^ 

of  field — Agreement  with  owner  to  let  field  for  purposes  of  cricket    i;^^ 
ground — Plaintiff  and  defendant  members  of  cricket  club — Plea  of  joint 
possession.    Holmes  y.  Bagge 3SS 


I 


TBOVEB.    See  Ship  and  Shipping,  2. 

TBT7CK  ACT — Contractor  employing  workmen  is  not  an  *'  artificer, 
workman  or  labourer  "  within  the  Act,  though  he  superintends  work 
and  labours  personally  therein.    Sharman  y.  Sanders  ....     473 

TBUST— 1.  Appointment  of  trustee— One  sole  trustee  appointed  in 
place  of  lunatic  trustee,  where  trust  soon  to  be  wound  up  and  there 
had  been  but  one  trustee  originally.    //*  re  BeynaiUt  ....     849 
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}T — 2.  Appointment  of  trustee — Power  to  invest  in  French^  funds 
Lent  of  trust  funds  into  Court  under  Trustee  Belief  Act— Petition 
°~*?lck]it  for  life  for  appointment  of  three  foreigners  resident  in  Paris 
fTftce  of  old  trustees  and  transfer  of  funds— Order  refused.  In  re 
^^ 877 

I   3.  Vesting  order— Appointment  of  new  trustee  in  place  of 

^^*^riistee  deceased — Heir  of  deceased  trustee  not  found — Vesting 
^^'^^'xnade— Costs.     Ex  parte  Davies 880 

«-  4.  Statutory  trustees— Discretion— Action  for  salary  charged  on 
^  funds — Appropriation  of  payment.    See  Action,  4. 

paji4m>OB  AMD  PXJBCHASEB— 1.  Specific  performance— Misdescrip- 

•^  :^l-'<  No.  39,  Begency  Square  "—House  in  side  street  com  muni  eating 

I  Square  but  always  known  as  ^^89,  Begency  Square" — Held  no 

leBcriptiOD.     White  v.  Bradshaiu 861 

^jZf —  2.  --^  Particulars    of    sale — Parcels-'*  Occupation    of   lessee 

J'^hr   a  lease"  held    to    include    cellar    under    premises    demised, 

kou^h  tenant  of  neighbouring   house   was   in   actual  use  of  the 

'     jar.      Whittington  v.  Corder 896 

^—  3.  Title — Unstamped    document  —  Freehold  ground  rent — 

./:  |b  **  subject  to  an  agreement  for  a  lease  for  a  term" — ^Agreement 
*  ^  of  subject  of  contract — Vendor  held  bound  to  stamp  document. 
^  JUh  ▼.  Wyley 906 

ITASTE.    See  Action,  2. 

I7A.TBBC0TJB8E  —  Diversion  —  Grant  —  Evidence  —  Pleading.  See 
^9   ment. 

't^IXIi — 1.  Construction— Codicil— Devise  of  leaseholds — Estate  for 
.;i|b^  Executory  gift  over — **  In  default  of  such  issue  " — Codicil  reciting 
'  lat  testator  had  bequeathed  leaseholds  to  his  son  after  the  death  of 

b  daughter  and  '*  in  default  of  her  leaving  lawful  issue" — Will  inter- 
:.^ted  by  codicil — Gift  subject  to  executory  bequest  over  in  favour  of 

m'a  children.    Darley  y.  Martin 688 

, 2.  Legacy  —  **  Domestic  servants  "  —  Gardener  residing  in 

bttage  in  garden  not  entitled  to  legacy  under  bequest  to  '*  domestic 
:  ^rvants."     Vaughan  y.  Booth 863 

3.  — ^  Property  passing— Promissory  note — Testator  domiciled 

fai  England — Promissory  note  due  from  person  resident  in  Cape  Colony 
^Held  to  pass  under  **  property  I  shall  leave  in  the  colony."  Scorty  v. 
tiarriswi 904 

4.  --^  Legacy — Gift  of  *' all  my  interest  and  claim  on 

Household  property  in  W.  on  which  I  have  a  mortgage  of  £1,500" — 
Held  to  pass  arrears  of  interest.     Oibhon  y.  Qibbon  .        .498 

5. Debts  due  for  repairs  to  mortgaged  premises— Held 

that  executrix  not  entitled  to  reimbursement  of  amounts  paid  by  her. 
Qibbon  y.  Gibbon 498 

6. And  that  legatee  having  paid  amounts  to  obtain 

possession  of  title  deeds,  was  entitled  to  recover  in  action  for  money 
had  and  received.     Qibbon  y.  Qibbon .    498 

7. Devise  of  tithes — Subsequent  inconsistent  disposi- 
tion by  codicil — Tithes  not  included  in  devise  of  '^  real  estate  "—Specific 
devise  of  tithes  in  will  held  to  be  not  revoked  by  general  devise  of  all 
real  estates  in  codicil.     Williams  y.  Evans 362 

8.  Tenants  in  common  —  Gift  over — "Bespective  hus- 
bands."    Ewington  y.  Fenn 850 
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WnX— 9.  Construction  —  Trust  fund — ^Income — ^Bight  of  tenant  for 
life  of  residue  to  clear  income  for  first  year  after  death  of  testator. 
Macpher9on  v.  Maepher^on 865 

10.  Survivorship  —  V*  Suryivo^^s,"  .whether   to   t^e  read  as 

« others."    MoaU  ▼.  MoaU 893 

WOBDS— «  Domestic  servants."    See  Will,  2. 

"Forthwith."    5ee  Arbitration,  3. 

«  Presentation."    iSee  Sale  of  Goods,  2. 

«*  Beal  estate."    See  Will,  7. 

"  Survivors."     See  Will,  10. 

*«  Workman."    See  Truck  Act. 


BND   OF   VOL.   XOIII. 


I 

i 


B&ADBVRV    AOMEW,  &  CO     LD  ,  PB1KTE&8,  LONDON  AND  TONBBIDOE 


3  bios  ObS  AAS  73& 


